Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


REEVES    &    TURNER, 

100,  CHANCERY  LANE  &  CAREY  STREET,  W.C. 


Thick  8i?(?.    38*. 
THE     inimxJEI     EJlDITIOIsr     OF" 

ROBSON'S  LAW  OF  BANERTTPTGT; 

Embodying  the  Changes  made  by  the  Bankruptcy  Act,  1883,  and  the 
Bills  of  Sale  Acts,  1878  and  1882;  with  an  Appendix  comprising  the 
Statutes,  Eules,  Orders  and  Forms. 

By  G.  YOUNG  ROBSON,  of  the  Inner  Temple,  Barrister-at-Law. 

"  This  new  edition  has  been  looked  for  with  a  good  deal  of  interest,  for,  although  we 
have  had  a  great  many  more  or  less  annotated  editions  of  the  now  Act,  we  have  not 
yet  had  any  work  dealing  with  it  in  the  manner  characteristic  of  Mr.  liobson*s 
treatment  of  the  former  law  of  bankruptcy.  The  book  in  its  earlier  editions  gained 
the  honourable  reputation  of  being  entirely  original.  It  dealt  with  each  subject 
with  the  utmost  completeness,  noticing  wherever  necessary  the  changes  effected  by 
■uccessive  statutes ;  and  the  practitioner  generally  found  an  opinion  expressed  upon 
points  of  doubt.  We  think  we  may  say  that  the  reader  will  find  the  same  charactori8ties 
in  the  present  edition.  The  provisions  of  the  new  Act  are  excellently  stated  and  skilfully 
woven  into  the  old  law ;  and  the  book  is  full  of  suggestions  upon  them  of  great  value 
to  the  practitioner." — The  Solieitorti*  Journal y  June  14,  188-4. 

Second  Edition,     Thick  Svo,     30*. 

THE  LAW  EELATING  TO 

WORKS  OF  LITERATTJBE  AND  ART: 

Embracing  the  Law  of  Copyright,  the  Law  relating  to  Newspapers,  the 
Law  relating  to  Contracts  between  Authors,  Publishers,  Printers,  &c.,  and 
the  Law  of  Libel,  with  the  Statutes  relating  thereto.  Forms  of  Agreements 
between  Authors,  Publishers,  &c.,  and  Forms  of  Pleadings.  Second  Edition. 

By  JOHN  SHORTT,  LL.B.,  of  the  Middle  Temple,  Esq.,  Barristor-at-Law. 

"An  excellent  treatise  on  several  important  and  difficult  branches  of  law.  That  on 
the  subject  of  copyright  he  has  brought  to  bear  the  diligence  and  accuracy  which  that 
■ubject  demanded,  and  that  his  book  contained  more  clear  thinking  and  more  clear 
■peaking  on  the  subject  of  libel  than  was  to  be  foimd  in  anything  which  has  appeared 
■uioe  Mr.  Starkie  wrote." — Solicitors*  Journal,  June  14,  1884. 

<*  The  first  edition  was  so  excellent  a  work  that  it  rapidly  gained  the  nosition  of 
a  text-book.  The  present  edition  is  a  distinct  advance  on  the  first,  and  shows  that, 
with  experience  in  his  profession,  Mr.  Shortt  has  grained  increased  mastery  over  a  by 
no  means  easy  subject,  and  that  he  has  a  thorough  gn^sp  of  the  cases  and  the  statutes 
which  have  considerably  complicated  the  law.  'Diis  volume  will  make  its  way  without 
any  commendation  from  us,  but  we  can  recommend  it  as  a  very  valuable,  comprehensive, 
and  reliable  treatise." — Law  Timet,  June  14,  1884. 

Second  Edition.     81-0.     15«. 

DIGEST  OF  THE  QUESTIONS 

ASKED  AT  THB 

BAR  AND  SOLICITORS'  PASS  AND  HONOR  EXAMINATIONS, 

From  1869  to  1884 

{Most  of  iht  Questions  being  those  of  late  Tears), 

Each  branch  of  the  Law  being  arranged  in  separate  Headings,  witii  List  of  the 
principal  Statutes  and  Cases ;  a  Time  Table  in  an  Action ;  Suggestions  as  to  the 
most  advisable  scheme  of  ]leading,  with  the  best  Text-Books  to  peruse,  and 
Comments  on  the  nature,  style  and  peculiarities  of  the  Examinations  of  lato 
years.  Second  Edition.  By  JOSEPK  A.  SHEAEWOOD,  Barristor-at-Law. 
First  Class  Certificate  of  Honor,  1869. 

**It  has  the  positive  merit  of  giving  to  the  Student  a  Synopsis  of  all  the  Law 
neoeBsaiy  for  Examinations  nnnnianly  fA>wilR|^^^A^n<1  admirably  arranged  for  easy 
reference,  together  witj|^,MiM^i*«i*^*^^^'TT^^r^iho  method  of  reading  he  should 
adopt.  To  aJTl  those  Y^  ^t^^t^^tL:;  "-^"iM^^^^S^  Omowledge  if  possible,  but  at  all 
•vents  to  get  through;     S*  JMB^ /^  ^^-iS^^Sf^'  yZaw  Journal,  June  2l8t,  1884. 


"■.<■*  _, 


EeEVES   &   TrKNER,    100,    ClIAXcERY   LaXE    AND    ( 'aKEY   SlUEKT,    AV.C. 


1881.     Skcund  Edition.     J{n>f<il  Sio,     I'rice  loi. 

THE 

CONVEYANCING    ACTS,   1881  and  1882, 

AND  TUB 

SETTLED    LAND    ACT,    1882. 

By  HENRY  J.  UOOD  ami  IIEXRY  W.  CILALLLS,  Barristura-at-Law. 

TO  ^IIICH  IS  I'BKFIXKD 

A  SHORT  TREATISE  ON  THE  LAW  OF  REAL  PROPERTY  IN  RELATION  TO  CONVEYANCINB. 

*»•  The  CommenUry  on  tha  Settled  Land  Act,  1882,  ii  newly  added. 

**  In  the  notes  to  tlio  Convi-yani:in*|r  Arts  w*-  find  tho  ell'cct  of  tho  rlrfiHionii  which 
have  occurred  tftiitcnl  with  adniinthle  bn'vity  ami  .'ii^ciira<'y.  .  .  .  'Die  IiiMtk  .showti  tij;;iii 
thruu^hout  of  loaniinu",  cam  and  thouvfhtful  cunsiil«Tati«ui."     .Mi/tr/.'iy/V  JonrthiL 

**•  llje  isHUC  of  a  Second  Kdition  of  Mcsm*:*.  HuikI  and  ( .'halli.s*:!  (.Vmvcyancinur  Arti^, 
within  a  twclvemontli,  in  witlNfactury  evidence  that  the  Pntfes^ion  have  shared  the  hijj;li 
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PREFACE 

TO  THE  SECOND  EDITION. 


This  Edition,  which  is  smaller  than  the  preceding 
one,  has  been  carefully  revised  throughout. 

Matters  of  Practice,  particularly  such  as  require 
the  decision  of  the  Court, — ^namely.  Motions  and 
Probate  and  Administration  actions, — are  moro 
fully  dealt  with  than  before. 

Most  of  the  previous  Appendix  has  been  omitted, 
but  its  more  material  portions  re-appear  in  the 
text  or  notes. 

The  present  Appendix  contains  a  List  of  the 
Statutes,  Sections,  Rules  and  Orders  cited,  in- 
cluding the  Rules  and  Orders  of  the  Supreme 
Court  of  1883,  and  certain  Official  and  other 
Forms  constantly  requisite   under  the    present 

procedure. 

W.  JOHN  DIXON. 

8,  FlOTBIB  CotTSlI,  TbICPLS, 

Nop.  13,  1884. 


KoTS. — ^The  cases  in  the  Addenda  are  more  numerous  than  was  at  first 
intended,  in  order  that  every  recent  decision  upon  questions  of  execution 
and  such  like  may  be  included,  but  in  few,  if  any,  instances  are  entirely 
new  priiiGiplea  inyolyed. 


PREFACE 

TO  THE  FIBST  EDITION. 


As  "  one  error  in  the  foundation  may  be  the 
foundation  of  many  in  the  superstructure,"  and  as 
simpKcity  is  likely  to  prevent  error,  the  following 
inquiry  begins  at  the  beginning :  as  the  subject 
develops  it  becomes  more  intricate. 

Testamentary  capacity  and  intention,  signature, 
acknowledgment,  attestation,  the  appearance  of 
the  paper,  revocation,  and  all  the  primary  attri- 
butes of  a  will,  are  first  discussed.  Attempt  is 
then  made  to  indicate  the  mode  of  effecting  the 
administration  of  a  deceased  person's  estate  in 
this  country,  under  all  circumstances, — ^be  he 
English  or  a  foreigner, — ^whether  by  will  or 
imder  an  intestacy,  either  in  common  form  or 
in  litigation. 

Such,  it  will  be  found,  is  probate.  Several 
considerations  imite  in  rendering  the  law  relating 
to  it  of  great  practical  importance.  Nor  is  this 
an  idle  assertion,  imless  it  be  in  the  reiteration  of 
a  seK-evident  fact. 
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The  rights  of  property,  next  to  those  of  the 
person,  were  the  origin  of  law,  and  have  neces- 
sitated the  enactment,  enlargement  and  convenient 
adaptation  of  special  forms  of  it  for  their  pro- 
tection, fitted  to  the  condition  of  society  in  all 
civilized  nations.  All  persons  are  capable,  under 
ordinary  circumstances,  of  putting  the  law  in 
force,  if  necessary.  If  they  fail  to  do  so,  they, 
and  they  only,  are  the  losers.  In  the  event  of 
death,  however,  the  position  changes,  and  through 
ignorance  of  the  law  and  of  the  more  convenient 
methods  of  applying  it,  not  one,  but  many  per- 
sons, possibly,  to  whom,  if  the  requisite  steps  are 
taken,  the  deceased's  property  will  be  found  to 
descend,  may  suffer  wrong. 

The  rights  of  those  authorized  to  conduct  the 
distribution  imder  a  testator's  direction,  as  exe- 
cutors, or  under  that  of  the  Probate  Division, 
as  ADMINISTRATORS,  are  strictly  defined,  as  strictly 
protected,  and  their  liabilities  as  strictly  curtailed 
by  law  that, — as  appointees, — they  may  the  more 
efficiently  carry  out  the  solemn  and  important 
trust  reposed  in  them. 

To  bring  more  prominently  to  notice  in  the 
natural  order  of  events,  and  in  a  coherent, 
concise  and  readable  form  the  nature  of  these 
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rights    and    liabilities,    is    the    object    of    this 
Treatise. 

Though  at  times  somewhat  condensing  diffuse 
decisions,  the  writer  has  endeavoured  to  keep 
directly  in  view  the  point  under  discussion  and 
to  preserve  the  gist  of  the  passages  here  quoted 
in  relation  to  it.  Error  and  misconstruction  are 
unavoidable,  and  doubtless  have  not  been  here 
avoided.  Those  who  detect  the  one  or  the  other 
will  confer  an  obligation  by  pointing  them  out. 
It  has  been  deemed  advisable,  following  an  oft- 
adopted  precedent,  to  cite  ipsissimis  verbis  the 
decisions  of  different  Chancellors  and  Judges 
upon  similar  questions,  that  advantage  may  be 
derived  by  comparison  of  the  opinions  of  highly 
trained  judicial  minds,  intent  upon  their  eluci- 
dation. 

The  writer  also  begs  to  acknowledge  the  valu- 
able assistance  rendered  to  him  by  the  Probate 
authorities  of  the  Principal  Registry  at  Somerset 
House  in  placing  at  his  disposal  a  copy  of  the 
whole  of  Part  II.  of  the  Appendix,  containing  all 
the  Non-Contentious  Forms  hitherto  sanctioned 
by  the  Probate  Division. 

In  conclusion,  effort  lias  been  made  during  the 
compilation  of  this  Treatise  to  render  it  one  of 
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reference  to  the  Profession,  and  as  far  as  possible 
a  practical  guide  to  tlie  subject.    If  either  of  these 

objects  is   even  partially  attained,  the  writer's 

gratification  will  be  more  than  a  recompense  for 

the  labour,   somewhat   considerable,   which   has 

been  undertaken  in  the  attempt. 


W.  JOHN  DIXON. 


8,  FlOTBEB  COUBT,  TbHPLE, 

January  2Ut^  1880. 


Note. — AdTantage  has  at  times  been  taken  of  the  yaloable  analyses 
of  the  Judicature  Acts  contained  in  the  complete  and  accurate  editions 
of  them  by  Hr.  Justice  Wilson,  of  the  High  Court,  Calcutta,  and  by 
Messrs.  Lely  and  Foulkes,  the  assistance  derived  from  which  is  here 
gratefully  acknowledged. 
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xxxvi  Abbreviations  and  Errata. 


ABBEEVIATIONS. 


0.  B. — Contentioiifi  Business. 
0.  F. — Common  Form. 

C.  P.  A. — Court  of  Probate  Act. 
Curt.— Curteis'  E.  R.,  1834—44. 

D.  &  8.— Deane  &  Swabey,  1856—57. 
Hagg.— Haggard's  E.  R.,  1827—32. 

In  the  goods  of  Smithy  e.  g,  is  dted  Smith;  and  Smith  v.  Smith  as  Smith  y.  S. 

J.  A. — Judicature  Acts. 

Jur, — Jurist,  1837  et  teg. 

L.  J. — ^Law  Journal,  1858  et  seq. 

Law  Reports,  Probate  and  Divorce,  are  cited  P.  &  D.,  1865 — 76. 

L.  T.,  N.  S. — Law  Times,  New  Series,  1859  et  seq, 

Non-C.  B. — Kon-Contentious  Business. 

N.  C— Notes  of  Cases,  1841—60. 

P.  A. — Personal  Applications. 

P.  D. — ^Probate  Division,  1876  et  seq. 

P.  R.  and  D.  R. — Principal  and  District  Registries. 

Rob.  or  Robert.— Robertson's  E.  R.,  1844—63. 

R.  S.  C— Rules  of  the  Supreme  Court,  1883. 

W.  N.— Weekly  Notes,  1866  et  seq, 

W.  R.— Weekly  Reporter,  1862  et  seq. 

Note. — ^Datee  of  cases  are  in  this  edition  omitted,  but  the  dates  of 
the  several  reports  cited  are  given  above. 


EEEATA. 

Page  76, /or  "  P.  R.  11,  D.  R.  8,"  read  "P.  R.  8,  D.  R.  11,"  and  trans- 

pose  similarly  the  numbers  of  the  four  next  rules. 
Page  98,  in  first  marginal  note  "  created  "  should  be  "  treated." 
Page  200,  Note  ^,for  "sects.  5,  6  and  7,"  read  *«  sect.  2." 
Page  397,  Note  S/or  **No.  1,"  read  "No.  2." 


ADDENDA. 


Will — Several  Papers.    See  p.  27. 

A  will  may  be  oomposed  of  numeroiu  papers,  which  together  make  bat 
one  inBtmment,  but  separate  and  independent  documents  most  each  one 
be  executed  to  entitle  them  to  probate. 

An  intended  will  was  written  in  duplicate,  one  copy  of  which  was 
signed  only  by  the  deceased  and  the  other  only  by  the  attesting  witnesses : 
— Held,  that  neither  paper  was  entitled  to  probate.    HattoHy  6  P.  D.  204. 

Mistake.    See  p.  30. 

Where  it  is  found  that  a  testator  approved  of  his  will  on  the  supposition 
that  a  certain  bequest  was  made,  which  by  the  mistake  of  the  draughts- 
man had  been  altered  to  something  else,  the  Court  will  order  the  error  to 
be  rectified.    Morrell  y.  If.,  7  P.  D.  68. 

Acknowledgment  of  Signature.    See  p.  43. 

To  constitute  a  sufficient  acknowledgment  within  sect.  9  of  theTVills  Act, 
1837,  the  witnesses  must,  at  the  time  of  the  acknowledgment,  see,  or  have 
the  opportunity  of  seeing,  the  signature  of  the  testator ;  and  if  such  be 
not  the  case  it  is  immaterial  whether  the  signature  be  in  fact  there  at  the 
time  of  attestation,  or  whether  the  testator  say,  that  the  paper  to  bo 
attested  is  his  will,  or  that  his  signature  is  inside  the  paper.  Blake  y.  j9., 
7  P.  D.  102. 

Execution — ^Evidence  of  attesting  Witnesses.    See  p.  45. 

Where  a  testamentary  paper  is,  ex  facU,  perfectly  regular  as  regards 
all  the  formalities  of  signature  and  attestation,  the  presumption  omnia  riU 
ftie  acta  applies,  and  is  strengthened  where  the  conduct  of  the  testator  in 
the  whole  matter  shows  an  anxious  and  intelligent  desire  to  do  every- 
thing regularly,  and  is  not  rebutted  by  the  evidence  of  the  attesting 
witnesses,  who  think  that  the  testator  did  not  sign  in  their  presence,  and 
who  were  nervous  and  flurried  on  the  occasion,  and  are  confused  and 
forgetful  in  the  witness-box  several  years  after.  Wright  v.  Sanderson^ 
9  P.  D.'149,  on  appeal,  affirming  decision  below.  • 


xxxviii  Addenda. 


Mistake  in  Attestation  Clause.    See  p.  51. 

In  an  attestation  clause  of  a  third  dnlj  exeonted  codicil,  it  was  stated 
bj  mistake  that  ther  first  codicil  was  cancelled : — Held,  that  an  attesta- 
tion clause  forms  no  part  of  a  codicil,  and  that  therefore  the  first  codicil 
must  be  admitted  to  probate.    Atkinson^  8  P.  D.  165. 


Will — Alterations — ^Execution.     See  p.  71. 

The  clause  appointing  executors  was  written  partly  on  the  second,  and 
partly  on  the  third,  side  of  a  will.  Subsequently,  the  testator  altered  the 
clause,  but  his  signature,  and  those  of  the  attesting  witnesses,  appeared 
opposite  only  to  the  alterations  which  were  made  on  the  second  side. 
The  Court  granted  probate  of  all  the  alterations.     Wilkinson^  6  P.  D.  100. 


Will— Mistake— Revival— Revocation.     See  p.  77. 

A  testator  made  a  will,  and  afterwards  another,  which,  by  implication, 
revoked  the  former  will.  Subsequently,  by  the  terms  of  a  duly  executed 
codicil  he,  by  mistake,  referred  to  the  former  instead  of  the  later  will : — 
Held,  that  the  codicil  by  its  language  reyived  the  former  will,  and  that 
as  the  later  will  was  not  revoked  by  the  codicil,  all  three  documents  must 
be  admitted  to  probate.     Stedham  v.  Dyhcy  6  P.  D.  206. 

T.  M.  B.,  having  executed  a  codicil  at  the  foot  of  his  will,  out  ofi  his 
agnature  to  the  will.  Upon  proof  that  he  thereby  intended  to  revoke 
the  codicil,  the  Court  held  that  the  codicil  was  also  revoked.  Bleckley ^ 
8P.  D.  169. 

Incorporation.     See  p.  84. 

A  testator  after  executing  his  will  handed  a  request  to  his  brother, 
signed  only  by  himself,  to  make  certain  donations  out  of  his  estate  on  his 
death.  He  subsequently  executed  a  codicil  to  his  will  in  which  he 
referred  to  these  donations  as  legacies,  and  made  an  alteration  in  the 
amount  of  one  of  them.  The  list  was  admitted  to  probate  as  incorporated. 
Laniell,  8  P.  D.  14. 

Contingent  Wills.    See  p.  120. 

A  testator  made  a  will  containing  these  words,  ''On  leaving  this 
station  for  Thargomindah  and  Melbourne  in  case  of  my  death  on  the 
way  Enow  all  men  this  is  a  memorandum  of  my  last  will  and  testament." 
He  did  not  die  on  the  way.  He  kept  his  will  after  his  arrival,  often 
spoke  of  it,  and  never  made  another  will.  The  will  was  held  not  to  have 
been  contingent  upon  the  testator's  death  during  the  journey  mentioned, 
and  was  admitted  to  probate.    Mayd,  6  P.  D.  18. 


Addenda. 


Executor  aooording  to  Tenor.    See  p.  133. 

A  tMUtor  hj  wiU  said,  « I  appoint  B.  H.  P.  and  J.  £.  W.,"  but  did 
not  state  in  what  oapaoitj  he  appointed  them.  He  also  bequeathed 
legaciee  to  **  each  of  mjr  executors,"  and  gave  to  his  '*  said  executors  " 
the  residue  of  his  property,  with  certain  directions  as  to  it.  The  Court 
held  upon  motion  that,  by  the  words  of  the  will,  B.  H.  P.  and  J.  E.  W. 
were  appointed  executors,  and  granted  probate  to  them  aocordinglj. 
BradUy,  8  P.  D.  216. 

Will— Eesidue.     See  p.  188. 

A  gift  of  *'  such  money,  stocks,  funds  or  other  securities  not  hereafter 
specially  devised  as  I  may  die  possessed  of,"  does  not  constitute  a  gift  of 
residue.    Aston,  6  P.  D.  203. 

The  will  of  S.  0.,  after  bequeathing  her  property  to  A.  C.  and  J.  C, 
continued  thus :  **  In  case  of  the  demise  of  either  the  said  A.  G.  or  J.  C, 
I  do  hereby  bequeath  the  same  to  the  survivor  for  her  sole  use  and  benefit 
during  her  or  their  natural  lifetime :" — Held,  that  the  residue  was  not 
disposed  of,  and  that  A.  0.  and  J.  G.  took  only  as  tenants  for  life.  Watson 
T.  W.,  7P.  D.  11. 

A  testator  bequeathed  **  the  whole  residue  of  money  "  to  A.  H.  W., 
«  exoepting  sudh  things  as  the  imder- mentioned,"  &c. : — Held,  that  the 
words  were  snfKoient  to  pass  the  residue.     White,  7  P.  D.  65. 

Unadministered  Legacies.     See  p.  198  et  seq. 

The  estate  of  a  testatrix  having  been  administered  except  as  to  one 
legacy,  the  Court  granted  administration  with  will  annexed  de  bonis  non 
to  the  legatee  without  requiring  the  representative  of  the  executor  or 
residuary  legatees  to  be  cited,  but  ordered  that  the  sureties  should  justify. 
King,  S  P.  B.  162. 

Married  Woman's  Will — Protection  Order.    See  p.  204. 

An  application  to  discharge  a  protection  order  is  not  limited  to  the 
lifetime  of  the  married  woman.    Mudge  v.  Adams,  6  P.  D.  54. 

Administration  to  the  Widow.     See  p.  205. 

In  a  contest  for  administration  the  Court  preferred  the  sister  of  the 
testator  to  the  widow,  as  she  was  a  leg^atee  and  had  a  larger  interest  in 
the  testator's  estate.    Homan,  9  P.  D.  61. 

Administration  to  Creditors.    See  p.  222. 

An  executrix  who,  without  having  taken  probate  had  intermeddled  in 
the  estate  of  her  testator,  died  possessed  of  property  belonging  to  him : — 
Held,  after  citation  of  her  next  of  kin  and  their  non-appearance,  that  the 
representative  of  the  testator  was  entitled  as  a  creditor  to  a  general  grant 
of  letters  of  administration  of  her  estate.    MeUor,  8  P.  D.  108. 
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Administration  under  special  circumstances.  See  p.  231  et  9eq. 

J.  W.|  entitled  to  the  property  of  his  wife  E.  W.,  who  pre-deoeased 
him,  became  indebted  to  the  estate  of  J.  P.  The  estate  of  E.  W.  after- 
wards became  entitled  to  a  share  in  the  residuary  estate  of  J.  P.  The 
executrix  of  J.  W.  refused  to  take  out  letters  of  administration  to  E.  W/s 
estate,  and  a  grant  was  necessary  to  enable  the  creditors  of  J.  W.  to 
obtain  E.  W.'s  share  of  the  residuary  estate  in  satisfaction  of  their  debt. 
The  Court  granted  administration  of  the  estate  of  E.  W.  to  a  creditor  of 
J.  W.  under  C.  P.  A.,  1857,  sect.  73.     Wemley,  7  P.  D.  13. 


Aliens  Wills.     See  p.  235. 

A  will,  made  by  an  alien  who  was  domiciled  abroad  at  the  time  of 
making  her  will  and  of  her  death,  and  executed  according  to  the  forms 
required  by  English  law,  but  not  in  manner  required  by  the  law  of  the 
country  of  her  domicile,  is  not  entitled  to  probate,  though  her  domicile  of 
origin  was  English.     Bloxam  v.  Favrc^  9  P.  D.  130. 

In  determining  what  is  the  valid  will  of  an  alien,  the  general  principles 
of  law  prior  to  the  passing  of  the  Naturalization  Act,  1870,  are  still  ap- 
plicable.    Bloxam  v.  Favre^  8  P.  D.  101. 


English  and  Foreign  Will.     Probate  of  English  Will  only. 

A.  made  a  will  in  England  of  his  English  property  only.  He  then 
made  a  will  abroad  of  property  abroad,  and  cancelled  all  previous  disposi- 
tions. The  Court,  with  the  consent  of  all  parties  interested,  ordered  pro- 
bate of  the  English  will  only,  and  allowed  the  foreign  will  to  be  delivered 
out  of  the  registry  for  probate  abroad.     Smart,  9  P.  D.  64. 


Probate  of  Foreign  Codicil. 

If  a  will  has  been  proved  abroad,  probate  of  the  codicils,  if  any,  should 
be  granted  by  the  Court  which  granted  probate  of  the  will.  MilUry  8 
P.  D.  167. 


Administration  of  Foreign  Will  to  Legatees. 

Where  an  executor  has  proved  a  will  in  Scotland  and  declines  to  do  so 
in  England,  a  legatee  applying  for  administration  cum  testamento  annexo 
must  show  that  there  are  assets  in  England,  and  that  the  executors  have 
neglected  their  duty  in  administering  the  estate  or  other  circumstances  to 
render  the  grant  necessary.    Etcingy  G  P.  D.  19. 
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Will  of  Sealty.     See  p.  252. 

A  will  of  s  married  woman  made  during  coverture  under  a  power,  and 
diapoetng  of  real  property  only,  ia  not  entitled  to  probate,  though  there 
ia  an  appointment  of  executors.     Tom/iiMOfi,  6  P.  D.  209. 

The  will  of  a  man  or  a  feme  §oU  is  entitled  to  probate  if  it  appoints  an 
ezecutor,  but  the  will  of  a  married  woman  executing  a  power  relating 
ofnlj  to  realty  ia  in  efiPect  a  conreyance  by  means  of  the  appointment 
exerciMd,  and  though  an  executor  is  appointed  he  takes  nothing  in  his 
character  of  personal  representative. 

Will  of  Eealty— Eight  to  Probate.     See  p.  252  et  seq, 

A  married  woman  having  a  power  of  appointment  over  real  property 
executed  the  power  in  favour  of  herself.  She  afterwards  made  her  will, 
by  which  she  directed  (amongst  other  things)  that  a  portion  of  the 
property  should  be  sold  to  pay  legacies  and  to  erect  a  memorial  window. 
She  also  appointed  an  executor.  There  were  arrears  of  rent  duo  at  the 
time  of  her  death  and  subsequently : — Held,  that  as  she  possessed  the 
property  as  separate  estate,  and  had  appointed  an  executor  and  had  directed 
him  to  pay  the  legacies,  &c.,  and  as  the  arrears  of  rent  wore  part  of  her 
personal  estate,  the  will  was  entitled  to  probate.  Brotcnrigg  v.  Pike, 
7  P.  D.  61. 

The  will  of  a  woman  exercising  a  power  only  over  realty  cannot  bo 
admitted  to  probate,  though  she  appoint  an  executor,  but  if  she  leave 
separate  estate  by  will  she  is  treated  as  9.  feme  solfj  and  her  will  is  entitled 
to  probate  on  the  nomination  of  executors. 

Administration — ^Proceeds  of  Eealty.     See  pp.  252,  253. 

The  proceeds  of  real  property  sold  under  the  Settled  Estates  Act  and 
not  yet  converted  into  realty  have  not  become  personalty  in  respect  of 
which  letters  of  administration  can  be  granted.    Lloyd,  9  P.  D.  65. 

The  Judicature  Acts  do  not  alter  the  jurisdiction  of  the  Court  of 
Probate  in  non-contentious  matters.     Tomlimon,  6  P.  D.  209. 

Administration — Grants  to  Guardians.     See  p.  263. 

The  next  of  kin  of  a  minor,  who  was  the  universal  leg^atee,  were  an 
unde  who  was  abroad,  an  aunt  who  was  in  poor  circumstances,  and 
another  aimt  who  had  renounced.  The  Court  granted  letters  of  ad- 
ministration with  will  annexed  for  the  use  and  benefit  of  the  minor  to  a 
guardian  elected  by  her.     Gardiner,  9  P.  B.  67. 

Husband's  Assent  to  Probate  of  Wife's  Will.   See  p.  269. 

A  will  was  made  by  a  married  woman,  who  appointed  her  husband 
one  of  the  executors.  He  assented  to  the  making  of  the  will,  and  after  her 
death  expressed  his  intention  to  take  probate,  but  died  before  doing  so : — 
Held,  that  he  had  assented  to  probate.     Cooper,  6  P.  B.  34. 

D.  d 
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Separate  Estate  of  Wife— Administratioii.     See  p.  269. 

A  huaband  ooyenanted  and  ag^reed  in  a  deed  of  separation  that  if  his 
wife  died  intestate  her  next  of  kin  should  be  entitled  to  her  property. 

She  died  intestate,  leaving  separate  property  of  which  she  had  become 
I>osse6sed  by  virtue  of  the  deed,  and  the  Court,  notwithstanding  that  the 
husband  objected,  granted  letters  of  administration  to  her  father  limited 
to  that  property.    Allen  v.  Humphrey s^  8  P.  D.  16. 

Administration  to  Ducliy  of  Cornwall.     See  p.  286. 

On  motion  for  letters  of  administration  under  an  intestacy  to  the  Prince 
of  Wales  as  Duke  of  Cornwall,  the  verifying  affidavit  is  not  necessary 
if  the  facts  are  sufficiently  set  forth  in  the  warrant.     Gr\fithf  9  P.  D.  63. 

Examination  re  Testamentary  Papers.     See  p.  320. 

The  Court  has  power,  under  sect.  26,  20  &  21  Vict.  c.  77  (O.  P.  A.  1867), 
to  order  a  commission  to  issue  to  examine  a  person  as  to  her  knowledge 
of  a  testamentary  paper.    Banfield  v.  Fickardf  6  P.  D.  33. 

Will  affecting  Realty— Citing  Heir-at-Law.   See  p.  347  et  seq. 

In  an  action  as  to  the  validity  of  a  will  the  Court  will  not  order  the 
assignee  of  the  heir-at-law  of  the  testatrix  to  be  cited  as  a  person  having 
or  pretending  interest  in  the  real  estate  affected  by  the  will.  Jones  v.  /., 
7  P.  D.  67. 

The  heir-at-law  was  plaintiff  here. 

Administration  pending  Suit — Surety.     See  p.  353. 

The  Guarantee  Society  may  be  accepted  as  surety  to  a  bond  given  by 
an  administrator  pending  suit,  even  though  the  directors  do  not  by  the 
bond  render  themselves  personally  liable.    Carpenter  v.  Q.  P.,  7  P.  D.  235. 

Probate  Suit — ^Infants.     See  p.  356. 

When  a  will  is  disputed  by  a  gpuardian  ad  litem  on  behalf  of  infants, 
the  Court  has  power  to  enquire  whether  the  suit  is  for  their  benefit. 
Fereival  v.  CroM,  7  P.  D.  234. 

Married  Women  as  Parties — Security  for  Costs. 

See  p.  372  et  seq. 

Married  women  suing  as  plaintiffs  without  their  husbands  since  the 
Harried  Women's  Property  Act,  1882,  are  not  liable  to  give  security  for 
ooetA.     TJirel/all  v.  W^iV/wrm*,  8  P.  D.  18. 
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Plea^Embarrassmg  Matter— E.  S.  C,  1883,  Ord.  XIX.  r.  27. 

See  p.  389  et  seq. 

Appeals  from  orden  made  in  chambers  are  to  be  subject  to  the  same 
roles  in  the  Probate  Diiision  as  in  the  Chancery  Division,  and  will  not 
be  entertained  nnless  the  judge  gives  leave  to  appeal  direct,  or  cer- 
tifies that  he  does  not  require  to  hear  further  argument. 

A  plaintiff  propounded  a  will.  The  defendant  counter-claimed,  pro- 
pounding a  later  will.  The  plaintiff  replied,  inter  alia^  that  the  testatrix 
was  not  of  sound  mind  when  she  executed  the  later  will,  and  that,  if  she 
did  duly  execute  it  when  of  sound  mind,  she  duly  revoked  it  by  a  still 
later  will  when  she  was  in  a  similar  state  of  mind : — Held  by  the  Court, 
and  on  appeal,  that  this  reply  was  uot  embarrassing  and  might  stand. 
Rigg  V.  Hughei,  9  P.  D.  68. 

Incapacity — Particulars.     See  p.  392. 

Particulars  of  unsoundness  of  mind  are  not  ordered.  A  plea  which  de- 
pends upon  the  whole  life  and  oondact  of  a  man  cannot  be  made  the  sub- 
ject of  particulars.    Sankinson  v.  Barringham,  9  P.  D.  62. 

Statement  of  Claim.     See  p.  396  et  seq. 

A  daim  to  pronounce  ag^ainst  the  validity  of  the  will  of  a  married 
woman  who  had  obtained  a  protection  order,  and  a  counter-claim  to  dis- 
charge the  protection  order,  may  be  included  in  the  same  action.  Mttdge 
V.  Adams,  6  P.  D.  64. 

Compromise.     See  p.  406. 

In  an  action  in  the  Probate  Division,  T.  and  S.  propounded  an  earlier, 
and  P.  a  later  will.  The  action  was  compromised,  and  by  consent  a  ver- 
dict and  judgment  were  taken  for  establishing  the  earlier  will.  Subse- 
quently P.  discovered  that  the  earlier  will  was  a  forgery,  and  in  an  action 
in  the  Chancery  Division,  to  which  T.  and  S.  were  parties,  obtained  the 
verdict  of  a  jury  to  that  effect,  and  judgment  that  the  compromise  should 
be  set  aside.  In  another  action  in  the  Probate  Division  for  revocation  of 
the  probate  of  the  earlier  will : — Held,  afiSrming  the  President's  decision, 
that  T.  and  S.  were  estopped  from  denying  the  forgery. 

SembiSf  a  Court  of  the  Chancery  Division  has  no  jurisdiction  to  revoke 
the  probate  of  a  will.     Prieatman  v.  ThomoBf  9  P.  D.  210. 

Trial — ^Mode  of.     See  p.  424  et  seq. 

A  plaintiff  gave  notice  of  trial  by  jury,  the  defendant  agreed,  and  the 
heir-at-law  did  not  oppose.  The  jury  were  discharged  twice.  The  judge 
then,  on  summons  for  special  direction  by  the  defendant,  ordered  that  it 
should  be  heard  without  a  jury : — Held,  on  appeal,  that  as  the  heir-at- 
law  did  not  apply  for  a  jury,  the  judge  could  in  his  discretion  order  trial 
without  a  jury.  C.  P.  A.,  1857,  s.  36  ;  J.  A.,  General  Orders  XXXVl. 
rr.  3  and  26,  cited.     Burgoine  v.  Mordaff,  8  P.  D.  205. 
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Appeal.     See  p.  454  et  seq. 

Where  an  order  is  subject  to  appeal,  the  Court  of  Appeal  will  not  inter- 
fere with  the  discretion  of  the  judge,  except  in  a  strong  case,  on  the  ground 
that  his  discretion  has  been  wrongly  exerdsed.  Burgoine  ▼.  Mordaff^  8 
P.  D.  205. 

Proof  in  Solemn  Form — Costs.     See  p.  467  et  seq. 

The  rule  and  practice  by  which  a  party  may  compel  proof  of  a  will  in 
solemn  form  without  liability  for  costs  do  not  extend  to  a  residuary 
legatee  under  a  prior  will.    Hockley  y.  Wyatt,  7  P.  D.  239. 


Since  the  Supreme  Court  Orders  and  Bules,  1883,  have 
been  published,  there  have  been  additions  to  them,  entitled  as 
follows : — 

Rules  of  the  Supreme  Court,  Old.  XXXVII.  rr.  39  to  60.    Examiners 

of  the  Court,  4th  February,  1881,  price  Id, 
Rules  of  the  Supreme  Court,  October,  1884,  price  Id, 
Order  as  to  Supreme  Court  Fees,  1884,  price  ^. 
Supreme  Court  Funds  Rules,  1884,  price  6<^. 
Order  as  to  Fees,  Percentages,  &c.,  July,  1884,  price  Zd. 

As  the  Rules  and  Orders  generally  are  subject  to  change,  these  additions 
are  not  included  here,  but  they  can  be  obtained  from  any  Law  Publishers 
at  the  prices  mentioned. 
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CHAPTER  I. 

Introductory. 

The  Probate  Dhision  exercises  "the  voluntary  and  con-  I^batejoria 
tentious  jurisdiction  and  authority  in  relation  to  the  grant-  ^^' 
ing  or  revoking  probate  of  wills  and  letters  of  administra- 
tion of  the  effects  of  deceased  persons,"  and  determines 
"  all  questions  relating  to  matters  and  causes  testamentary/' 
except  those  relating  to  legacies  and  the  distribution  of 
residues.^ 

There  is  yet  another  court  which  sits  as  a  probate  court,  County 
to  try  cases  of  a  lower  scale.     In  suits  where  the  deceased's  ^ 
estate,  the  will  or  right  of  administration  of  which  is 
disputed,  is  of  less  than  200/.  personalty  and  300/.  realty, 
or  500/.  in  all,  but  so  reaching  that  total,  the  local  county 
court  is  competent  to  try  the  action.^    The  judge's  power 


»  See  the  Probate  Act,  1857, 
SB.  4,  23 ;  and  J.  A.  1873,  s.  16. 

>  C.  P.  A.  1868,  8.  10,  *»  Where 
it  appears  by  affidavit  to  the  satis- 
faotion  of  a  registrar  of  the  prin- 
cipal reg^ry  that  the  testator 
or  intestate  in  respect  of  whose 
estate  a  grant  or  revocation  of  a 
grant  of  probate  or  letters  of  ad- 
ministration is  applied  for  had  at 
the  time  of  his  death  his  fixed  place 
of  abode  in  one  of  the  districts 
specified  in  Schedule  (A.)  to  the 
said  Ck)iirt  of  Probate  Act,  and 
that  the  personal  estate  in  resp^t 
of  which  such  probate  or  letters  of 
administration  are  to  be  or  have 
been  granted,  exclusive  of  what 
the  deceased  may  have  been  pos- 
sessed of  or  entitled  to  as  a  trus- 
tee, and  not  beneficiaUy,  but  with* 

D. 


out  deducting  anything  on  account 
of  the  debts  due  and  owing  from 
the  deceased,  was  at  the  time  of 
his  death  under  the  value  of  200/., 
and  that  the  deceased  at  the  time 
of  his  death  was  not  seised  or  en- 
titled beneficially  of  or  to  any  real 
estate  of  the  value  of  300/.  or  up- 
wards, the  judge  of  the  county 
court  having  jurisdiction  in  the 
place  in  which  the  deceased  had  at 
the  time  of  his  or  her  death  a  fixed 
place  of  abode  shaU  have  the  con- 
tentious jurisdiction  and  authority 
of  the  Court  of  Probate  in  respect 
of  questions  as  to  the  grant  and 
revocation  of  probate  of  the  will  or 
letters  of  administration  of  the 
effects  of  such  deceased  person,  in 
case  there  be  any  contention  in 
relation  thereto." 
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The  Probate 
Diyifiion. 
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tries. 


in  such  probate  actions  is  given  in  the  sections  below.^ 
A  brief  retrospect  at  the  origin  of  probate  jurisdiction,  and 
of  its  gradual  withdrawal  from  ecclesiastical  control,  may 
be  gathered  from  page  3  of  the  earlier  edition  of  this  work 
and  the  case  there  cited.^ 

The  Probate  Division^  is  a  sub-division  of  the  High 
Court  of  Justice,  and  its  business  is  ordinarily  dealt  with 
by  two  judges,  the  president  and  another,  assisted  by  four 
principal  registrars  and  other  officials. 

The  rules  and  orders  applying  to  probate  proceedings,  in 
the  absence  of  special  rules,  &c.,  to  the  contrary,  and  where 
they  do  not  conflict  with  the  several  rules  and  orders 
applicable  to  all  the  divisions,  are  those  in  force  under  the 
Court  of  Probate  Act  of  1857. 

The  General  Eules  imder  the  Judicature  Acts,  recently 
issued  (1883),  wdll  be  found  to  apply  to  nearly  all  probate 
questions  in  contentious  business.  In  non-contentious^  or 
common  form^  business  the  Probate  Rules  of  1862,  as  altered 
and  amended  from  time  to  time  under  sect.  63  of  the  Pro- 
bate Act  of  1857,  are  still  in  force. 

District  registries  are  now  of  two  kinds.  The  one  is 
devoted  to  all  proceedings  before  trial  in  ordinary  common 
law  actions,  and  possibly  other  matters,  distinct  from  probate. 
The  other,  which  is  colled  the  District  Probate  Registry,  is 
devoted  exclusively  to  common  form,  or  non-contentious, 


^  C.P.  A.  1867,8.  66,  "The  judge 
of  any  county  court  before  whom 
any  disputed  question  shall  be  raised 
relatiDg  to  matters  and  causes  tes- 
tamentary under  this  act  shaU, 
subject  to  the  rules  and  orders 
under  this  act,  have  all  the  juris- 
diction, power,  and  authority  to 
decide  the  same  and  enforce  judg- 
ment therein,  and  to  enforce  orders 
in  relation  thereto,  as  if  the  same 
had  been  an  ordinary  action  in  the 
county  court." 

C.  P.  A.  1868,  s.  13,  **  The  power 
and  authority  to  make  rules  and 


orders  for  regulating  the  pro- 
ceedings of  tiie  county  courts 
shall  extend  and  be  applicable 
to  all  proceedings  in  the  county 
courts  under  this  act,  and  also  to 
framing  a  scale  of  costs  and  charges 
to  be  paid  to  counsel,  proctors, 
solicitors,  and  attorneys,  in  respect 
of  proceedings  in  countgr  courts, 
under  the  said  Court  of  Probate 
Act  or  this  act." 

3  Dyke  v.  Wal/ord,  6  Moo.  P.  C. 
489. 

^  Here  so  styled  for  brevity. 


^« 
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probate  business.     A  list  of  probate  districts  and  registries 
is  given  below.^ 


»  SCHEDULE  (A).,  C.  P.  A.  1857. 

DiBTBicrs  and  Plaoes  of  District  Keoi&tbies  throughout  ExoLAin) 

and  Wales. 


DistriciB. 


Connty  of  Northumberland  (a) 

Coun^  of  Durham  

Counties  of  Cumberland  and  Westmoreland   .... 

West  Riding  of  the  County  of  York 

North  Riding  ditto  \ 

East  Riding  ditto  (b)y  including  the  City  of  / 
York  and  Ainsty  ) 

County  of  Lancaster,  except  the  Hundred  of 
Salford  and  West  Derby  and  the  City  of  Man- 
chester. 

City  of  Manchester  and  Hundred  of  Salford  .... 

Hundred  of  West  Derby  in  Lancashire   

County  of  Chester  (e)    

Counties  of  Carnarvon  and  Anglesea   

Counties  of  Flint,  Denbigh,  and  Merioneth    .... 

County  of  Derbj  

County  of  Nottmgham  {d) 

Counties  of  Leicester  and  Rutland   

County  of  Lincoln  {e)  

Counties  of  Salop  and  Montgomery 

Northern  Division  of  Northampton,  and  Counties 
of  Huntingdon  and  Cambridge  (/). 

County  of  Norfolk  ((7) 

Eastern  Divu>ion  of  the  County  of  Suffolk  and 
North  Division  of  the  County  of  Essex. 

Western  Division  of  the  County  of  Suffolk 

County  of  Bedford  and  Southern  Division  of 
Northamptonshire  {h). 

County  of  Warwick  (t)    

County  of  Stafford  {k) 

Counties  of  Radnor,  Brecknock,  and  Hereford  . . 


PUcen  of 
District  Registrin. 


Nowcastle-on»Tyne. 
Durham. 
Carlisle. 
Wakefield. 

York. 

Lancaster. 


Manchester. 

Liverpool. 

Chester. 

Bangor. 

St.  Asaph. 

Derby. 

Nottingham. 

Leicester. 

Lincoln. 

Shrewsbury. 

Peterborough. 

Norwich. 
Ipswich. 

Bury  St.  Edmunds. 
Northampton. 

Birmingham. 

Lichfield. 

Hereford. 


(a)  Liduding  the  towns  and 
counties  of  Newcastle- on-Tyne  and 
Berwick-upon-Tweed. 

(b)  Licluding  the  town  and 
county  of  Kingnton-on-Hull. 

Se)  Including  the  city  of  Chester. 
d\  Incduding  the  town  of  Not- 
tingnam. 

(e)  Including  the  city  of  Lincoln. 


(/)  Including  the  University  of 
Cambridge. 

{jSl)  Including  the  dty  of  Nor- 
wich. 

(A)  Including  the  town  of  North- 
ampton. 

(t)  Including  the  city  of  Coven- 
try. 

(k)  Including  the  city  of  Lich- 
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OBflialsof  the      probate  officials  under  the  Probate  Act  of  1857i  continue 


Oaths. 


to  hold  office,^  and  their  right  to  administer  oaths  under 
the  Probate  Act  is  revived  also. 


SCHEDULE  {A)—catitinued. 


Districts. 


Countiefl  of  Cardigan,  Carmarthen  U),  and  Pem- 
broke (m)  with  the  Deaneries  of  East  and  West 
Gk>wer  in  the  County  of  Glamorg^. 

Counties  of  Glamorgan  (with  the  exception  of 
the  Deaneries  of  East  and  West  Gk>wer)  and 
Monmouth. 

County  of  Worcester  (w) 

County  of  Gloucester  (o),  except  the  present 
Bristol  County  Court  District. 

Bristol  and  Bath  present  County  Court  Districts 

Counties  of  Oxford  (p),  Berks,  Bucks 

Eastern  Division  of  the  County  of  Somerset,  ex- 
cept the  present  Bath  County  Court  District, 
and  the  part  in  Somersetshire  of  the  present 
Bristol  County  Court  District. 

Western  Division  of  the  County  of  Somerset .... 

County  of  Devon  {a)    

County  of  Cornwall 

County  of  Wilts   

County  of  Dorset  (r)    

County  of  Hants  («) 

Eastern  Division  of  the  County  of  Sussex  (0  •  •  •  • 

Western  Division  of  the  County  of  Sussex    .... 

East  Division  of  the  County  of  Kent  (m)    


Plaoes  of 
District  Begifltries. 


Carmarthen. 


Llandaff. 


Worcester. 
Gloucester. 

Bristol. 
Oxford. 

Wells. 


Taunton. 

Exeter. 

Bodmin. 

Salisbury. 

Blandford. 

Winchester. 

Lewes. 

Chichester. 

Canterbury. 


The  divisions  of  counties  referred  to  in  the  schedule  are  the  divisions 
of  the  same  counties  described  for  election  purposes  in  the  act  of  the 
second  and  third  years  of  King  William  the  Fourth,  chapter  sixty-four, 
and  the  cities  and  towns  herein  referred  to  are  to  be  taken  to  include  the 
counties  of  such  cities  and  towns  as  are  counties  of  themselves. 


(/)  Including  the  town  of  Car- 
marthen. 

(m)  Including  the  town  of  Ha- 
verfordwest. 

(«)  Including  the  dty  of  Wor- 
cester. 

{o)  Including  the  city  of  Glou- 
cester. 

(p)  Including  the  University  of 
Oxford. 

{q)  Including  the  city  of  Exeter. 

(r)  Including  the  town  of  Poole. 


(«)  Including  the  town  of  South- 
ampton and  Iiue  of  Wight. 

( t)  Including  such  of  the  Cinque 
Ports  and  their  dependencies  as  are 
locally  situate  in  the  county  of 
Sussex. 

hi)  Including  the  city  of  Can- 
terbury and  such  of  the  Cinque 
Ports  and  their  dependencies  as  are 
locally  situate  in  the  county  of 
Kent. 


J  Sf»c  sects.  14—21. 


»  See  J.  A.  1873,  s.  77. 
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Probate  business  is  either  common  form  or  contentious.  Forma  of 
Common  form  business  signifies  "obtaining  probate   and  ^^^m 
administration  where  there  is  no  contention  as  to  the  right  bnnnetB. 
thereto^  including  the  passing  of  probates   and  adminis- 
trations through  the  court,  in  contentious  cases  where  the 
contest  is  terminated  and  all  business  of  a  non-contentious 
nature  to  be  taken  in  the  court  in  matters  of  testacy  and 
intestacy  not  being  proceedings  in  any  suit,  and  also  the 
business  of  lodging  caveats  against  the  grant  of  probate  or 
administration."  ^     Common  form  business  is  in  nearly  all  Iiiterpreta- 
oases  suflSciently  provided  for  by  the  rules  of  the  registries    ^ 
(Principal  and  District)  relating  to  it.     "  Non-contentious 
business  shall  include  all  common  form  business  as  defined 
by  the  *  Court  of  Probate  Act,  1857,'  and  the  warning  of 
caveats.''    Where  cases  of  doubt  or  difficulty  arise  the 
dedsion  of  the  judge  is  directed  to  be  taken  on  motion.^ 

Contentious  business,  it  is  needless  to  say,  involves  all  Contentious 
questioiis  between  party  and  party  which  come  before  the  ""•™*- 
court,  and  all  matters  in  dispute  incidental  to  them. 

Solicitors  and  proctors  continue  to  hold  their  quondam  SoUdion. 
status,  and  their  responsibilities  also  remain. 

A.,  B.'s  solicitor,  held  assets  due  to  an  estate  adminis-  Example, 
tared  by  B.  B.  changed  his  solicitor.  A.  refused,  though 
a  registrar's  order  had  been  obtained,  to  render  them  up, 
but  admitted  that  they  were  due.  On  motion,  a  satisfactory 
arrangement  was  agreed  to,  otherwise  an  attachment 
would  have  issued  in  its  usual  course. 

1  See  P.  A.  1867.  '  See  po9t^  ohapter  on  Pbaotzob, 

MoTzoiiB,  Doubtful  Gasbs. 
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CHAPTER  II. 


Who  may 
make  a  will. 


Who  may  make  a  Will. 

All  persons  may  make  their  wills,  except — 

1.  Those  who  lack  testamentary  discretion. 

2.  Those  who  are  restrained  by  lack  of  free  will.^ 


Minors. 

Idiots  and 
deaf,  dumb, 
and  blind. 


A  deaf  and 
dumb  person 
may  nutkea 
will. 

Instmctions 
must  be  ngni- 
fied,  bat  not 
necessarilj  in 
words. 


PERSONS  LACKING  TESTAMENTARY  DISCRETION. 

No  will  made  by  any  person  under  the  age  of  twenty- 
one  years — or  a  minor — shall  be  valid ;  ^  nor  those  made 
by  idiots,  the  deaf,  dumb,  and  blind,  who  are  persons 
wanting  all  the  senses  by  which  the  reasoning  faculty  is 
brought  into  action,^  or,  in  other  words,  "the  common 
inlets  of  understanding ; "  nor  by  lunatics.  The  last 
named  include  those  who  are  drunk  when  they  make  their 
wills. 

Minors,  as  seen,  are  prohibited  by  statute. 

Idiots,  and  the  deaf,  dumb,  and  blind,  manifestly  lack 
the  animus  teatandiy  which  is  absolutely  necessary  to  the 
making  and  execution  of  a  valid  will. 

A  person  deaf  and  dumb  from  birth  is,  presumably,  an 
idiot,  and  as  such  incapable  under  the  first  head,  as  lacking 
capacity  to  make  a  will ;  but,  if  it  appears  that  he  under- 
stands a  will  and  wishes  to  make  one,  he  may  do  so.*  He 
must,  however,  signify  instructions  in  some  manner.  It 
has  been  held  essential  in  law  that  they  should  be  signi- 
fied, but  it  is  not  essential  that  they  should  be  signified  in 
words ;  thus,  a  person,  bom  deaf  and  dumb,  or  become  so 


^  As  to  aliens  and  felons,  see 
post  J  p.  41. 

3  See  the  following*  section,  1 
Vict.  c.  26,  s.  7,  "And  be  it  fur- 
ther enacted,  that  no  will  made 
by  any  person  under  the  age  of 


twenty-one  years  shall  be  valid.'' 

3  Co.  Litt.  42  b. 

*  4  Bum,  E.  L.  60 ;  Dtekimon  v. 
Mssift,  1  Dick.  268 ;  Harrod  v.  JT., 
1  Kay  &  J.  4 ;  Oeale,  3  S.  &  T. 
431 ;  33  L.  J.,  Prob.  125. 
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after  birth,  may  convey  his  meaning  by  signs,^  and  pro- 
bate will  only  be  granted  of  the  will  of  a  deaf  and  dumb 
testator  who  can  neither  read  nor  write,  and  who  converses 
by  signs  and  not  by  means  of  the  deaf  and  dumb  alphabet, 
upon  satisfactory  explanation  of  the  nature  of  the  signs  by 
which  he  signifies  his  knowledge  and  approval  of  the  con- 
tents of  the  will.  In  one  instance  probate  was  refused  of 
a  deaf  and  dumb  person's  will,  owing  to  the  absence  of  a 
satisfactory  account  of  the  way  in  which  the  instructions 
were  taken.^ 

Satisfactory  evidence  must  be  given  of  a  blind  testator's  BUnd  and 
knowledge  and  approval  of  his  will  before  execution.*  tatore. 

But  it  is  not  necessary  to  read  over  a  blind  testator's 
,  will  to  him  in  the  presence  of  witnesses.^ 

A  testator  who  had  wholly  lost  his  sight  and  almost  lost  Example, 
his  speech,  having  subsequently  executed  a  codicil,  was 
declared  testate  as  regards  those  portions  of  it  proved  to 
have  been  read  over  to  and  approved  of  by  him,  but  in- 
testate as  to  the  remainder  for  want  of  proof  of  knowledge 
of  contents.^ 

This  applies  also  to  the  illiterate  who,  as  regards  their 
ability  to  read  their  wills,  are  practically  blind. 

The  following  rule  now  establishes  the  practice  relating 
to  wills  of  this  description : — 

71  P.  E.,  81  D.  E.  The  principal  and  district  registrars  (severally)  The  role  in 
are  not  to  allow  probate  of  tho  will,  or  administration  with  tho  will  the  registries 
annexed,  of  any  blind  or  obviously  illiterate  or  ignorant  person,  to 
issue,  unless  they  have  previously  satisfied  themselves  that  the  said 
will  was  read  over  to  the  testator  before  its  execution,  or  that  the 
testator  had  at  such  timo  knowledge  of  its  contents.  When  such 
information  is  not  forthcoming  to  the  district  registrars,  they  are 
to  communicato  with  the  regis^ars  of  the  principal  registry.  Whore  the 

testator's 

It  is  dangerous  and  improper  for  a  solicitor  to  prepare  oapadty  is 
the  will  of  a  person  of  weak  intellect  without  seeing  him.    gfal^otiins^ 

prepare  his 

^  Fairelough  v.  P.,  Milw.  Ir.  R.  *  Fineham  v.  Edwards,   3  Curt.  -|^  should  be 

491.  63;  Lotigchamp  v.  Fish,  2  N.  R.,  taken  person- 

*  Oir*^o»,2S.  &T.  461;  31L.  J.,  B.  &  P.  415.  ally 

Prob.  177.  *  Newton  v.  Best,  Milw.  Ir.  R.  / 

'  Moore  v.   Paine,    2  Lee,  696;  171. 

Axford,  1  S.  &.  T.  640. 
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Example. 

Ejiowledge 
and  approval. 


Lnnatios. 


A  sound 
mind. 


Sanity,  how 
tested. 


A  will  prepared  according  to  a  testatrix's  instructions  is 
valid,  though  when  executing  it  she  can  only  recollect  that 
she  gave  certain  instructions,  and  now  believes  that  the 
drawer  has  given  effect  to  her  intention,  and  she  accepts 
the  will  she  is  executing  as  carrying  them  out.^ 

Evidence  of  blindness,  fluctuating  capacity,  and  lack  of 
evidence  of  preparation  from  the  testator's  instructions,  or  of 
satisfactory  proof  that  he  knew  its  contents  when  executing 
it,  and  fully  realized,  by  thought,  judgment,  and  reflection, 
the  act  he  was  committing,  have  upset  a  will.- 

Lunatics  are  persons  usually  mad,  or  of  unsound  mind, 
but  at  times  having  intervals  of  reason,  or  lucid  intervals. 
While  the  madness  lasts  they  manifestly  have  not  the 
animm  testandij  and  their  so-called  wills  are  bad. 

A  sound  and  disposing  mind  means  a  mind  of  natural 
capacity  not  unduly  impaired  by  old  age,  or  enfeebled  by 
illness,  or  tainted  by  morbid  influence;^  and  this  every 
man  is  presumed  to  possess.  "  It  does  not  mean  a  per- 
fectly  balanced  mind.  .  .  .  The  law  does  not  say  that  a 
man  is  incapacited  from  making  a  will  if  he  proposes  to 
make  a  disposition  of  his  property  moved  by  capricious, 
frivolous,  mean,  or  even  bad  motives.  .  . .  The  only  duty 
of  the  court  is  *to  take  care  that  that,  and  that  only, 
which  is  the  true  expression  of  a  man's  real  mind  shall 
have  effect  given  to  it  as  his  will.  .  .  .  This  is  a  practical 
question  .  .  .  and  does  not  depend  solely  on  scientific  or  legal 
definition.  It  is  a  question  of  degree  * ...  to  be  solved  in 
each  particular  case  as  an  issue  of  fact.' " 

The  test  usually  applied,  and  in  almost  every  case  suffi- 
cient, is  this: — Was  the  man  labouring  under  delusion. 
If  he  laboured  under  delusion,  then  his  mind  must  to  some 
extent  be  unsound.*  "  The  question  is  one  which  has 
exercised  the  minds  of  the  most  eminent  men,  and  there 


»  Farhery,  Felgate,  8  P.  D.  172. 
'  Dufaur  ▼.  Crofts  3  Moo.  P.  C. 
136. 
»  Smith  V.    7?Wi«»,    36  L.   J., 


Prob.  97. 

*  Boughim  y.  Knight,  L.  R.,  3 
P.  &  D.  66. 

*  Ibid.  67. 
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still  exists  great  divergence  of  opinion  as  to  what  amount 
of  unsoundness  will  incapacitate  a  man  for  making  a  will.^ 
There  is  no  difficulty  in  the  case  of  a  raving  madman,  or 
a  drivelling  idiot,  in  saying  that  he  is  not  a  person  capable 
of  disposing  of  property;  but  between  such  an  extreme 
ease,  and  that  of  a  man  of  perfectly  sound  and  vigorous 
imderstanding  there  is  every  shade  of  intellect,  every 
degree  of  mental  capacity.  There  is  no  possibility  of 
mistaking  midnight  for  noon,  but  at  what  precise  moment 
twiUght  becomes  darkness  is  >ard  to  determine." ^ 

^' Again,  the  true  test  of  the  absence  or  presence  of 
insanity,  is  the  absence  or  presence  of  what,  used  in  a 
certain  sense  of  it,  is  comprisable  in  a  single  term,  namely, 
delusion.  Wherever  the  patient  once  conceives  something 
extravagant  to  exist  which  has  still  no  existence  whatever 
but  in  his  own  heated  imagination,  and  wherever  at  the 
same  time  having  once  so  conceived  he  is  incapable  of 
being,  or  at  least  of  being  permanently,  reasoned  out  of  that 
conception,  such  a  patient  is  said  to  be  under  a  delusion  in 
a  peculiar  half  technical  sense  of  the  term;  and  the 
absence  or  presence  of  delusion  so  understood  forms  the 
true  and  only  test  or  criterion  of  absent  or  present  insanity. 
In  short,  delusion,  in  this  sense  of  it,  and  insanity,  are 
almost,  if  not  altogether,  convertible  terms,  so  that  a 
patient  under  a  delusion,  so  understood,  on  any  subject 
or  subjects  in  any  degree  is,  for  that  reason,  essentially 
mad  or  insane  on  such  subject  or  subjects  in  that  degree."* 
"  That  test  applied  will,  I  believe,"  stated  the  President, 
*'  solve  most,  if  not  all,  the  difficulties  which  arise  in  investi- 
gations of  this  kind."^ 

Weakness  of  understanding  consequent  upon  old  age  or  Old  age. 
the  visitation  of  Qt)d,  though  neither  idiotcy  or  lunacy,  is 
a  disqualification.     "For   instance,  in    cases   where    no 

>  Ibid.  79.  Bee  Dew  v.  Clark,  3  Hagg.  E.  79. 

-  Boyae  v.  Eossboroughf  6  H.  L.  *  Boughton  y.  Knight^  3  P.  &  D. 

Cas.  46.  69 ;  and  see  Groom  v.  Thomtu,  2 

3  Sir  J.  NiehoU,  3  Add.  90 ;  and  Hagg.  E.  433. 
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insanity  has  either  existed,  or  been  supposed  to  exist,  the 
inquiry  into  the  capacity  of  a  testator  in  extreme  old  age, 
or  enfeebled  by  long  illness,  or  where  death  is  fast  ap- 
proaching, simply  is,  whether  the  mental  faculties  retain 
sufficient  strength  fully  to  comprehend  the  act  about  to  be 
done."i 
Dnmkeimeas.  The  will  of  a  drunkard  made  and  executed  in  a  sober 
interval  is  valid.^  Drunkenness  produces  a  mental  de- 
rangement or  purely  temporary,  as  distinguished  from 
morbid  and  lasting  insanity.  The  absence  of  mental  de- 
rangement, owing  to  excitement  arising  from  drunkenness 
at  the  time  the  will  is  made,  suffices  to  render  the  will 
unimpeachable.^  •  In  other  words,  intoxication  is  temporary 
insanity  from  incapability  of  the  brain  to  discharge  its 
proper  function,  there  being  a  temporary  mania,  "but  that 
species  of  derangement  when  the  existing  cause  is  removed, 
ceases, — sobriety  begins  with  a  return  of  reason."^ 
Sanitv  is  pre-  Every  man  is  presumed  to  be  sane  until  he  is  shown  to 
Laanity  is  ^^^®  become  insane.*  This  rule  is  spoken  of  as  "  a  prin- 
shown.  ciple  of  law."     Experience  of  life  shows  that  sanity  is  the 

usual  condition  of  the  mind,  insanity  an  exceptional  one. 
Upon  this  the  above  principle  is  doubtless  based. 
Insanity.  Insanity  being  the  exception,  the  onus  of  proof,  there- 

Oniw  of  proof,  f^p^^  jj^g  ^^  those  who  Set  it  up.     "It  is  impossible  to 

establish  one  general  rule  applicable  to  all  cases  [of  this 

kind],  since,  in  each  case,  the  question  of  sanity  or  insanity 

must  depend  upon  and  be  governed  by  its  particular 

circumstances."^ 

Given  Where  a  testator  is  known  to  have  been  of  unsound  mind, 

sanity,  a  lucid  those  who  seek  to  establish  his  will  must  show  that  at  the 

interval  must  time  he  made  and  executed  it  he  was  of  sufficiently  sound 

be  proved.  •' 

»  Prinwp   V.   Sombre,    10    Moo.  E.  602. 

P.  C.  278 ;  Bank*  v.  Oood/elhWy  o  *  Groom  v.    Titomas,    2    Hagg. 

Q.  B.  666.  434 ;  Carturight  v.  C,   1  Phillim. 

2  Owrey  v.  ITtV/,  2  Add.  207.  100  ;  Brooks  v.  Barrett,   24  Mass. 

»  Handlcy  v.  Stacey,  1  Foster  &  98;  Ma^Xagh ten's  case,  10  CI.  &  F. 

F.  574.  200. 

*  jnecler  v.  AMcrson,  3  Hagg.  «  Mudway  v.  Ci-oft,  2  N.  0.  442. 
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mind  to  do  so.^  In  other  words,  it  must  be  shown  that  he 
made  it  in  a  lucid  interval. 

In  the  absence  of  evidence  of  insanity  at  the  time  a  will  Effect  of 
is  made,  suicide  three  days  (or  immediately)  afterwards, 
raises  no  inference  of  insanity.^ 

A  rational  will,  i.^.,  a  will  made  in  accordance  with  the  Inference 

J.  .    .         *  1. 1         •    J         J         J       1       •  X'        1   from  the  will. 

dictates  of  a  reasonable  mmd,  and  made  also  m  a  rational 
manner,  with  no  outward  signs  of  madness  being  apparent, 
is,  in  itself,  strong  evidence  of  the  testator's  sanity  when 
making  it,  and  is  "  the  thing  to  be  first  examined."' 

"  Acts  done  during  a  lucid  interval  are  to  be  considered  A  will  mad© 
done  by  a  person  perfectly  capable  of  contracting,  manag-  iiltema*ia^*^' 
ing,  and  disposing  of  his  affairs  at  that  period.  A  multitude  ^*^^- 
of  questions  has  been  raised  upon  the  execution  of  a  will 
during  alucid  interval,  and  that  being  proved,  the  will  has 
been  held  valid  and  effectual  to  all  intents  and  purposes."  * 

1.  A  testator,  subject  to  violent  attacks  of  excitement  Examples, 
and  passing  delusions,  made  a  will,  consistent  with  the' 
dictates  of  affection,  during  lucid  intervals.     During  a  fit 

of  excitement  he  tore  up  the  codicil.  The  lucid  intervals 
having  been  established,  the  will  and  codicil  were  admitted 
to  probate.* 

2.  A  person  of  eccentric  habits  occasionally  insane,  and 
ultimately  found  to  be  permanently  so,  had  executed  a 
will  in  lucid  intervals.     It  was  admitted  to  probate.® 

A  will  made  during   a  condition   of  perfect  mental  Asanoman 
capacity  and  defaced  or  mutilated    during  insanity  is  He  defaces  it 
manifestly  admissible  to  probate  as  a  good  will  upon  proof  T^^^^  insane ; 
of  the  above  hypothesis.     It  is  the  will  of  a  capable  valid  will, 
testator  defaced  by  a  lunatic." 

^  Ibid. ;  tLndiBGQrnntepy,  Sombre  J  and  see  Cartwright  v.  C,  1  Phillim. 

10  Moo.  P.  C.  232.  99. 

'  BurfiM  V.  B.,  1  Hagg.  E.  109.  *  Borlase  v.  B.j  4  N.  C.  106  ;  see 

3  CaHwright  y.    C,    1    Phillim.  also  Walcot  v.  AUeyn,  Milw.  Ir.  R. 

100 ;    see    also    Chambers   v.    The  65. 

Queen^s  Proctor,  2  Oiirt.  447  ;  Ban-  «  Mudway  v.  Croft,  2  N.  C.  438. 

natyne  v.  B.,  2  Rob.  472 ;  Nieholh  '  See  also  Scruby  v.  Fordham,  I 

V.  Binm,  1  S.  &  T.  239.  Add.   74  ;   Brand,    3   Hagg.    754  ; 

*  Hall  V.   Warren,  0  Ves.  CIO  ;  Brouncker  ?.  if.,  2  Phillim.  67. 
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Vrooi  of  lucid 
interyals. 


Rules  regard- 
ing insanity. 

One  delusion 
suffices. 


Proof  of  a  lucid  interval  is  always  a  question  of  fact. 
The  opinion  of  medical  men  may,  of  course,  be  of  consider- 
able value,  but  it  is  manifest  that  the  mere  opinion, 
though  based  upon  the  soundest  learning,  are  not  so  reliable 
as  evidence  of  the  acts  of  the  deceased,  and  of  the  surround- 
ing facts  immediately  relating  to  his  testamentary  acts,  and 
of  the  acts  themselves.^ 

A  testator  of  impeached  sanity  tampers  with  his  will, 
and  at  the  time  he  does  so  there  is  no  evidence  of  his 
mental  condition,  aliunde,  or  except  that  of  the  act  itself ; 
his  sanity  or  insanity  will  be  proved  by  the  nature  of  the 
act  done.^  The  act  itself  is  always  the  best  evidence ; 
where  it  is  the  only  evidence  this  rule  applies  d  fortiori. 
Mere  eccentricity,  in  the  absence  of  a  morbid  delusion 
irresistibly  overbearing  reason,  is  not  derangement  or 
insanity.^ 

Four  distinct  rules  have  been  laid  down  regarding 
unsoundness  of  mind. 

1.  The  first  is  that  to  show  unsoundness  of  mind,  it  is 
not  required  that  it  should  be  general,  it  is  sufficient  if 
proved  to  exist  on  one  or  more  points,  though  in  all  other 
respects  the  individual  may  conduct  himself  with  the 
utmost  propriety.* 

But  the  existence  of  a  delusion,  compatible  with  the 
retention  of  the  general  powers  and  faculties  of  the  mind, 
will  not  be  sufficient  to  overthrow  a  will,  imless  it  were 
such  as  was  calculated  to  influence  the  testator  in  making 
it  :*  hence  when  there  is  a  total  absence  of  all  connection 
between  the  delusion  and  the  will,  the  will  is  good.* 


Monomania. 


To  detect  monomania. — ''  Compare  a  man  with 
himself,  his  acts  and  thoughts,  now,  with  his  acts  and 
thoughts  at  some  previous  period,  when  his  mind  was  in 

>  See  Bromcker  v.  £,,  2  Phillim.  *  Fowlity,  Davidson,  1  N.  C.  473. 

60.  ^  Banks  v.  Good/elhWy  6  Q.  B. 

'  Seruhyy,  Fordham,  1  Add.  90.  671. 

»  Waleot  V.  AUeyn,  MUw.  Ir.  R.  «  Ibid. 
66. 
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iindoabted  health.  You  will  the  better  detect  what  is 
morbidy  than  if  you  set  up  a  general  comparison  with 
the  thoughts  and  acts  of  mankind."^  Where  there  is  no 
such  previous  period  to  which  reference  can  be  made,  the 
best  standard  will  present  itself  in  persons  whose  general 
temperament  and  character  have  some  resemblance,  the 
doser  the  better,  to  those  of  the  individual  whose  sanity 
is  in  question.^ 

2.  The  second  rule  is,  that,  provided  the  delusion  or  un-  Onoe  proved 

J  *•!•  J    'A*  jx*_x    insanity  is 

soundness  of  mind  is  once  proved,  it  is  presumed  to  exist,  always  pw- 
although  not  at  all  times  and  under  all  circumstances,  sumed. 
equally  apparent  and  manifesting  itself.^ 

'^  An  act  done  under  the  influence  of  delusion  is  void.  Delusions, 
for  then  the  mind  of  the  testator  was  unsound ;  but  delu- 
sions may  precede  or  succeed  an  act  without  affecting  its 
vaHdity."* 

3.  Thirdly,  where  a  delusion  is  proved  to  have  existed,  as  If  proved 
well  before  as  after  a  certain  period,  it  will  be  presumed  to  ^^^J^. 
have  existed  at  that  period,  unless  satisfactory  proof  shall  tion,  it  is  pie- 
be  adduced  that  the  mind  of  the  individual  had  entirely  of  execution, 
recovered  its  former  state,  and  had  afterwards  suffered  a 
relapse.^ 

4.  Fourthly,  it  is  not  necessary  that  the  insanity  should  The  will  need 
be  apparent  on  the  face  of  the  instrument  itself.®  that^S^*^ 

lunatic  to  be 
LACK  OF  FREE  WILL.  actuaUy  so. 

The  Married  Women's  Property  Act  of  1882  (45  &  46  Married 
Vict.  c.  75),  s.  1  renders  a  wife  capable  of  ^^  disposing  hy  -^nlls. 
uill  of  any  real  or  personal  prqpeiiy,  as  her  separate  property, 
in  the  same  manner  as  if  she  icere  a  feme  soky  without  the 
intervention  of  any  trustee,*^    In  so  doing  it  repealed  sect.  8 
of  1  Vict.  c.  26,  by  which  a  married  woman  was  rendered 

'  Dr.  Ray*8  Medical  Jurispru-  *  F,  v.  J).,  ante, 

dence  of  Insanity.  *  Ibid. ;   JTarin^  v.  W.^  I  N.  C. 

2  Smithy.  Tehhitty  36  L.  J.,Prob.  388.     See  also  Umith  v.  Tebbitt,  1 

108.  P.  &  D.  398  ;  36  L.  J.,  Prob.  97 ; 

>  F.  V.  2>.,  1  N.  C.  473.  Banks  v.  OoodfeUoWj  6  Q.  B.  649. 

*  JonetY.  Ooodrieh ,  6  Moo.  P.  C.  30. 
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Protection 
orders. 


unable  to  make  a  valid  will,  except  such  a  will  "  as  might 
have  been  made  by  her  before  the  passing  of  the  act," 
namely,  the  Wills  Act.  The  incident  necessary  to  make 
her  will  valid  was  the  consent  of  her  husband,  but  it  is  no 
longer  necessary,  as  just  seen.  The  will,  which  she  might 
make  before  the  passing  of  the  act,  was  a  will  under  a 
power,  and  she  can  of  course  do  so  still.  The  Act  of  1882 
has,  upon  the  question  of  "v^dlls,  at  least,  put  an  end  to  the 
common  law  fiction,  that  man  and  wife  were  one  person, 
and  that  one  person  the  husband.  Equity  had  already 
done  so  by  enabling  the  wife  to  make  a  will  in  pursuance 
of  a  power.  Wills  of  this  description  are  discussed  by  the 
learned  authorities  quoted  below.^ 

From  the  above  section  it  is  clear  that  protection  orders 
on  desertion  are  no  longer  necessary  to  enable  ^  a  wife  to 
make  a  will,  and  the  property  of  a  deserted  wife  dying 
intestate  would  in  all  probability  go  to  her  next  of  kin 
to  the  exclusion  of  her  husband,  not  only  that  which  she 
had  acquired  since  the  desertion,  but  that  also  which  she 
possessed,  and  over  which  she  had  not  abandoned  control 
at  the  time  of  the  desertion,  in  accordance  with  a  decision 
upon  a  case  similar  to  this  where  a  protection  order  had 
been  obtained.' 


Aliens. 
Felons. 


ALIENS  AND  FELONS. 

Aliens  are  dealt  with  hereafter  as  "  Foreigners  deceased." 

Under  the  Act  of  1870,  for  the  abolition  of  forfeiture  on 

conviction  for  felony,  a  felon's  property  vests  in,  and  is 

administered  by  a  responsible  administrator  appointed  by 

the  Crown,*  who,  during  the  sentence,  deals  with  the  pro- 


1  Sug^en  on  Powers,  ch.  3  ;  and 
2  Koper,  c.  19,  s.  3. 

«  See  M.  C.  A.  1857,  ss.  21,  25. 

5   Worman,  1  8.  &  T.  613. 

*  33  &  34  Vict.  0.  23,  s.  9,  "  It 
shall  be  lawful  for  her  Majesty,  or 
for  any  person  in  that  behalf 
authorized  by  her  Majesty,  under 
her  royal  si^i  manual  (and  which 


authority  may  be  given  either 
generally  or  with  reference  to  any 
particular  case),  if  to  her  Majesty 
or  to  the  person  so  authorized  it 
shaU  seem  fit,  by  writing  under 
her  Majesty's  royal  sign  manual, 
or  under  the  hand  of  the  person  so 
authorized  as  aforesaid,  to  commit 
the  custody  and  mnnngcmont  of  tlie 
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perty  lawfuUy  and  justly,^  refunding,  where  practicable,  to 
the  loser,  the  proceeds  of  the  felon's  crime  (s.  15).     On  the 


property  of  any  convict,  during  her 
JiiajestT's  pleasure,  to  an  adminis- 
trator, to  be  by  such  writing  ap- 
pointed in  that  behalf ;  and  every 
fmch  appointment  may  be  revoked 
by  the  same  or  the  like  authority 
by  which  it  is  made  ;  and  upon  any 
determination  thereof,  cither  by 
revocation  or  by  the  death  of  any 
such  administrator,  a  new  adminin- 
trator  may  be  appointed  by  the 
same  or  the  like  authority  from 
time  to  time  ;  and  every  such  new 
administrator  shall,  upon  his  ap- 
pointment, be  and  be  deemed  to  be 
the  suocessor-in-iaw  of  the  former 
administrator;  and  all  property 
Tested  in,  and  aU  powers  given  to, 
such  former  administrator  by  virtue 
of  this  act  shall  thereupon  devolve 
to  and  become  vested  in  such  suc- 
cessor, who  shall  be  bound  by  all 
acts  lawfully  done  by  such  former 
administrator  during  the  continu- 
ance of  his  office;  and  theprovi- 
sions  hereinafter  contained  with 
reference  to  any  administrator 
shaU,  in  the  case  of  the  appoint- 
ment of  more  than  one  person, 
apply  to  such  administrators 
jointiy." 

»  33  &  34  Vict.  c.  23,  s.  10, 
"Upon  the  appointment  of  any 
such  administrator  in  manner 
aforesaid  aU  the  real  and  personal 
property,  including  choses  in  ac- 
tions, to  which  the  convict  named 
in  such  appointment  was  at  the 
time  of  his  conviction,  or  shall 
afterwards,  while  he  shall  continue 
subject  to  the  operations  of  this 
act,  become  or  be  entitled,  shall 
vest  in  such  administrator  for  all 
the  estate  and  interest  of  such  con- 
vict therein. 

11.  **If,  in  the  instrument  hj 
which  any  such  administrator  is 
appointed,  provision  shall  be  made 
for  the  remtmeration  of  such  ad- 
ministrator out  of  the  property  of 
the  convict,  the  said  administrator 
may  receive  and  retain  for  his  own 
benefit  such  remuneration  accord- 
ingly. 


12.  *^  The  administrator  shall 
have  absolute  power  to  let,  mort- 
gage, sell,  convey,  and  transfer 
any  part  of  such  property  as  to 
him  shall  seem  fit. 

13.  **  It  shaU  be  lawful  for  the 
adminintrator  to  pay  or  cause  to  be 
paid  out  of  such  property,  or  the 
proceeds  thereof,  all  costs  and  ex- 
penses which  the  convict  may  have 
been  condemned  to  pay ;  and  also 
all  costs,  charges,  and  expenses 
incurred  by  such  convict  in  and 
about  his  defence ;  and  also  all 
such  costs,  charges,  and  expenses 
as  the  said  administrator  may  in- 
cur or  be  put  to  in  or  about  the 
carrying  tnis  act  into  execution 
with  reference  to  such  property,  or 
with  reference  to  any  claims  which 
may  be  made  thereon. 

14.  **The  administrator  may 
cause  payment  or  satisfaction  to  be 
made  out  of  such  property  of  any 
debt  or  liability  of  such  convict 
which  raav  be  established  in  due 
course  of  law,  or  may  otherwise  be 
proved  to  his  satisfaction,  and  may 
also  cause  any  property  which  may 
come  to  his  hands  to  be  delivered 
to  any  person  claiming  to  be  justly 
entitled  thereto,  upon  the  right  of 
such  person  being  established  in 
due  course  of  law,  or  otherwise  to 
his  satisfaction. 

15.  ^'The  administrator  may 
cause  to  be  paid  or  satisfied  out  of 
such  property  such  sum  of  money 
by  way  of  satisfaction  or  compen- 
sation for  any  loss  of  property  or 
other  injury  alleged  to  have  been 
sufPered  by  any  person  through  or 
by  means  of  any  alleged  criminal 
or  fraudulent  act  of  such  convict, 
as  to  him  shall  seem  just,  although 
no  proof  of  such  alleged  criminal 
or  fraudulent  act  may  have  been 
made  in  an jr  court  of  law  or  equity ; 
and  all  claims  to  any  such  satisfac- 
tion or  compensation  may  be  in- 
vestigated in  such  manner  as  the 
administrator  shall  think  fit,  and 
the  decision  of  the  administrator 
thereon  shall  be  binding :  Provided 
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completion  of  the  sentence,  pardon,  or  death,  the  property 
reverts  to  him  or  his  representatives.  On  his  death,  there- 
fore, the  operation  of  the  act  is  at  an  end ;  hence,  if  he 
makes  a  will  while  still  in  prison,  it  will  take  effect  imme- 
diately upon  his  death.  It  may  be  argued  that  he  has 
nothing  to  leave  during  his  sentence,  and  cannot,  therefore, 
make  a  will.     But  on  its  expiration  his  property  reverts  to 


always,  that  nothing  in  this  act 
shaU  take  away  or  prejudice  any- 
right,  title,  or  remedy  to  which 
any  person  aUeging  himself  to  have 
suffered  any  such  loss  or  injury 
would  have  been  entitled  by  law  if 
this  act  had  not  passed. 

16.  '  *The  administrator  may  cause 
such  payments  and  allowances  for 
the  support  or  maintenance  of  any 
wife  or  child,  or  reputed  child  of 
such  conyict,  or  of  any  other  rela- 
tive or  reputed  relative  of  such 
convict  dependent  upon  him  for 
support,  or  for  the  benefit  of  the 
convict  himself,  if  and  while  he 
shaU  be  lawfully  at  large  under 
any  licence,  as  to  such  adminis- 
trator shall  seem  fit,  to  be  made 
from  time  to  time  out  of  such  pro- 
perty, or  the  income  thereof. 

17.  *  *  The  several  powers  herein- 
before given  to  the  said  adminis- 
trator, or  any  of  them,  may  be 
exercised  by  him  in  such  order  and 
course,  as  to  priority  of  payments 
or  otherwise,  as  he  shaU  think  fit ; 
and  all  contracts  of  letting  or  sale, 
mortgages,  conveyances,  or  trans- 
fers of  property,  bondJUU  made  by 
the  said  administrator  under  the 
powers  of  this  act,  and  all  payments 
or  deliveries  over  of  property  l^nd 
Jide  made  by  or  under  the  authority 
of  the  said  administrator  for  any 
of  the  purposes  hereinbefore  men- 
tioned, shall  be  binding;  and  the 
propriety  thereof,  and  the  suffi- 
ciency of  the  grounds  on  which  the 
said  administrator  may  have  exer- 
cised his  judgment  or  discretion  in 
respect  thereof,  shaU  not  be  in  any 
manner  caUed  in  question  by  such 
convict,  or  by  any  person  claiming 
an  interest  in  such  property  by 
virtue  of  this  act. 


18.  *'  Subject  to  the  powers  and 
provisions  hereinbefore  contained, 
all  such  property  and  the  income 
thereof  shall  be  preserved  and  held 
in  trust  by  the  said  administrator, 
and  the  income  thereof  may,  if  and 
when  the  said  administrator  shall 
think  proper,  be  invested  and  ac- 
cumulated in  such  securities  as  he 
shall  from  time  to  time  think  fit, 
for  the  use  and  benefit  of  the  said 
convict  and  his  heirs,  or  legal 
personal  representatives,  or  of  such 
other  persons  as  may  be  lawfully 
entitled  thereto,  according  to  the 
nature  thereof  ;  and  the  same,  and 
the  possession,  administration,  and 
management  thereof,  shall  re -vest 
in  and  bo  restored  to  such  convict 
upon  his  ceasiag  to  be  subject  to 
the  operation  of  this  act,  or  in  and 
to  his  heirs  or  legal  personal  repre- 
sentatives, or  such  other  persons  as 
may  be  lawfully  entitled  thereto ; 
and  all  the  powers  and  authoritira 
by  this  act  given  to  the  said  ad- 
ministrator shall  from  thenceforth 
cease  and  determine,  except  so  far 
as  the  continuance  thereof  may  be 
necessary  for  the  care  and  preser- 
vation of  such  property  or  any  part 
thereof,  until  the  same  shall  be 
claimed  by  some  person  lawfully 
entitled  thereto,  or  for  obtaining 
payment  out  of  such  property,  or 
of  the  proceeds  thereof,  of  any 
liabilities,  or  any  costs,  charges,  or 
expenses,  for  which  provision  is 
made  by  this  act ;  for  which  pur- 
poses such  powers  and  authorities 
shall  continue  to  be  in  force  until 
possession  of  such  property  shall  be 
delivered  up  by  the  said  adminis- 
trator to  some  person  being  or 
claiming  to  be  lawfully  entitled 
thereto.*' 
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liim;  on  his  death,  to  his  representatives.  A  will  is  in- 
tended to  operate  only  on  his  death.  On  that  event,  the 
Act  ceases  to  apply.  Hence  it  would  seem  that  a  felon  can 
make  a  will. 

UNDUE  INFLUENCE. 

Questions  under  this  head  will  be  found  to  arise  almost,  Inabilltjfrom 
if  not  entirely,  in  contentious  business.    Although  a  person  ^^^      ^' 
has  the  requisite  testamentary  capacity,  if  dominion  or  in" 
fluence  be  obtained  over  him,  preventing  the  exercise  of  it 
in  making  his  will,  his  capacity  is  destroyed,  and  the  will 
is  not  entitled  to  probate.^     The  influence  to  vitiate  an  act  XJndue  influ- 
must  amount  to  force  and  coercion,  destroying  free  agency;  ^^'  ^      "^ 
it  must  not  be  the  influence  of  affection  and  attachment; 
it  must  not  be  the  mere  desire  of  gratifjdng  the  wishes  of 
another,  for  that  would  be  a  very  strong  ground  in  support 
of  a  testamentary  act ;  further,  there  must  be  proof  that 
the  act  was  obtained  by  this  coercion,  by  importunity 
which  could  not  be  resisted ;  that  it  was  done  merely  for 
the  sake  of  peace,  so  that  the  motive  was  tantamount  to 
force  and  fear.     Undue  influence  or  importimity  is  some- 
thing in  the  nature  of  force  or  fear  destroying  free  agency.^ 

Change  of  opinion  after  a  testamentary  act,  long  pre- 
meditated and  deliberately  adopted,  is  of  little  weight, 
because  persons,  though  quite  competent,  are  often  governed 
by  caprice  in  the  selection  of  the  objects  of  their  bounty; 
but  when  such  a  change  takes  place  so  suddenly,  and  at 
a  time  when  the  husband  is  carefully  excluded  from  all 
intercourse  with  his  wife,  and  that  in  the  last  moments, 
and  by  the  family,  the  head  of  which  is  so  much  benefited 
by  the  change,  those  who  are  guilty  of  such  an  improper 
act  expose  themselves  to  the  most  serious  suspicion  of  fraud 
or  undue  influence  in  procuring  the  will,  which  it  has 
evidently  been  their  object  to  obtain.^ 

"  Undue  influence,  in  order  to  render  a  will  void,  must 


^  Mountain  y.  Bennett,  1  Cox,  £q.  581. 

364.'  ^Brouming  v.  Biidd,  6  Moo.  P.  C. 

«  Williams  y.  Goude,  Hagg.  E.  437. 
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be  an  inflaenoe  which  can  justly  be  described,  by  a  person 
looking  at  the  matter  judicially,  to  have  caused  the  execu- 
tion of  a  paper  pretending  to  express  a  testator's  mind, 
but  which  really  did  not  express  his  mind,  but  expressed 
something  else,  something  which  he  really  did  not  mean."^ 
If  the  person  by  whom  the  will  was  made  was  not 
at  the  time  of  making  it  of  sufficient  mental  capacity  to 
enable  him  to  dispose  of  his  property,  or,  if  having  suffi- 
cient disposing  mind,  he  executed  it  under  coercion  or 
under  the  influence  of  fear,  or  in  consequence  of  impres- 
sions created  in  his  mind  by  fraudulent  misrepresentations 
— in  none  of  these  cases  can  the  instrument  be  properly 
described  as  being  his  will.^  In  the  first  case  the  maker 
is  incapable  of  having  a  will,  and  in  the  other  the  will  is 
one  unduly  brought  about,  being  in  the  one  case  the 
result  of  fear,  and  in  the  other  of  fraud.^  Undue  in- 
fluence, in  a  popular  sense,  is  not  of  a  nature  which  would 
invalidate  a  will ;  nor  even  importunity,  in  the  absence  of 
coercion  or  fraud.  "Influence,  in  order  to  be  imdue 
within  the  meaning  of  any  rule  of  law  which  wonld  make 
it  sufficient  to  vitiate  a  will,  must  be  an  influence  exercised 
either  by  coercion  or  by  fraud.  In  order  to  come  to  the 
conclusion  that  a  will  has  been  obtained  by  coercion,  it  is 
not  necessary  to  establish  that  actual  violence  has  been 
used  or  even  threatened.  The  conduct  of  a  person  in 
vigorous  health  towards  one  feeble  in  body,  even  though 
not  unsoimd  in  mind,  may  be  such  as  to  excite  terror,  and 
make  him  execute  as  his  will  an  instnunent  which,  if  he 
had  been  free  from  such  influence,  he  would  not  have 
executed.  Imaginary  terrors  may  have  been  created  suffi- 
cient to  deprive  him  of  free  agency.  A  will  thus  made 
may  possibly  be  described  as  obtained  by  coercion.  So  as 
to  fraud :  If  a  wife  by  falsehood  raises  prejudices  in  the 
mind  of  her  husband  against  those  who  would  be  the 
natural  objects  of  his  bounty,  by  contrivances  keeps  him 

^  Boyte  v.  Motsborottffh,  6  H.  L.  ^  Ibid.  p.  34. 

34.  *  Ibid.  p.  45. 
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from  intercourse  with  his  relatives,  to  the  end  that  these 
impressions,  which  she  knows  he  had  thus  formed  to  their 
disadvantage,  may  never  be  removed,  such  contrivance 
may  perhaps  be  equivalent  to  positive  fraud,  and  may 
render  invalid  any  will  executed  under  false  impressions 
thus  kept  alive.  It  is,  however,  extremely  difficult  to  state 
in  the  abstract  what  acts  will  constitute  undue  influence  in 
questions  of  this  nature  [between  husband  and  wife].  It 
is  sufficient  to  say  that,  allowing  a  fair  latitude  of  con- 
struction, they  must  range  themselves  under  one  or  other 
of  these  heads — coercion  or  fraud.^  The  undue  influence 
must  be  an  influence  exercised  in  relation  to  the  will  itself, 
not  an  influence  in  relation  to  other  matters  or  transac- 
tions."« 

To  invalidate  a  will  on  the  ground  of  fraud  and  undue 
influence  it  must  be  shown  that  they  were  practised  with 
respect  to  the  will  itself,  or  so  contemporaneously  with  the 
will,  or  connected  with  it,  as,  by  almost  necessary  pre- 
sumption, to  afEect  it.  Other  frauds  committed  against  a 
testator  are  only  evidence  to  raise  strong  suspicion  against 
any  act  done  under  the  superintendence  or  by  the  inter- 
ference of  those  committing  them.^ 

^'To  make  a  good  will  a  man  must  be  a  free  agent. 
But  all  influences  are  not  unlawful.  Persuasion,  appeals 
to  the  affections,  or  ties  of  kindred,  to  a  sentiment  of 
gratitude  for  past  services,  or  pity  for  future  destitution, 
or  the  like, — these  are  all  legitimate,  and  may  be  fairly 
pressed  on  a  testator.  On  the  other  hand,  pressure  of 
whatever  character,  whether  acting  on  the  fears  or  the 
hopes,  if  so  exerted  aa  to  overpower  the  volition,  without 
convincing  the  judgment,  is  a  species  of  restraint  under 
which  no  valid  will  can  be  made.  Importunity  or  threats, 
such  as  the  testator  has  not  the  courage  to  resist,  moral 
command  asserted  and  yielded  to  for  the  sake  of  peace  and 

» Ibid.  p.  49.  »  J<fim  ▼.  Godrieh,  6  Moo.  P.  C. 

«  Ibid.  p.  61.  40. 
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quiet,  or  of  escaping  from  distress  of  mind  or  social  dis- 
comfort, these,  if  carried  to  a  deg^ree  in  which  the  free 
play  of  the  testator's  judgment,  discretion  or  wishes  is 
overborne,  will  constitute  imdue  influence,  though  no  force 
is  either  used  or  threatened.  In  a  word,  a  testator  may 
be  led,  not  driven,  and  his  will  must  be  the  offspring  of 
his  own  volition,  and  not  the  record  of  someone  else's."^ 
Undue  influ-  a  jjj  j^  popular  sense,  undue  influence  frequently  is  not 
popular  senfle.  such  as  would  invalidate  a  will.  A  dissolute  companion 
of  riper  years  might  exercise  an  undue  influence  upon  a 
testator  who,  from  misplaced  regard,  would  make  a  will 
in  his  favour.  In  point  of  law  this  would  not  be  imdue 
influence,  though  the  companion  urged  or  even  impor- 
tuned the  testator  to  leave  him  his  property;  provided 
only,  that  in  making  such  a  will  the  young  man  was  really 
carrying  into  effect  his  own  intention,  formed  without 
either  coercion  or  fraud."  ^ 
PeiBuasion  Persuasion  is  not  regarded  as  influence,  and  the  court 

not  influence,  j^^  declined  to  inquire  into  the  motives  for  caprice.     But 
persuasion,  used  to  a  testator  on  his  death-bed,  may  amount 
Restraint.        to  the  effect  of  force  or  fear?    With  regard  to  restraint 
through  fear^  it  has  been  stated  that  no  certain  rule  can  be 
delivered,  but  it  is  left  to  the  ^discretion  of  the  judge  (or 
jury),  who  ought  not  only  to  consider  the  quality  of  the 
threatenings,  but  also  the  persons,  as  well  threatening  as 
threatened ;  in  the  person  threatening,  his  power  and  dis- 
position— in  the  person  threatened,  the  sex,  age,  courage, 
Will  by  inter-  pusillanimity,  and  the  like.*    A  will  made  by  interroga- 
^dt^but        tories  has  been  admitted  to  probate;    but,  undoubtedly, 
open  to  Buspi-  -when  a  will  is  so  made,  the  court  must  be  more  on  its 
guard  against  importimity,  more  jealous  of  capacity,  and 
more  strict  in  requiring  proof  of  spontaneity  and  volition, 

Importunity,    than  it  would  be  in  an  ordinary  case.*    Importunity,  in 
whatP 

»  BaU  T.  IT.,  1  P.  &  D.  482.  *  Swinb.  pt.   7,  8.  2,  pi.  7  ;  and 

•^oywv.jRoM^oM^A,  6H.L.  36.  NeUon    y.    Oldjield^    2    Vem.   76, 

'  Dickinson  y.  Mom^  4  Bom,  70 ;  1688. 

Hiffginson    y.  Colcot,    1  Lee,    138,  *  Ore^  y.  Skipworih^  1  FhiUim. 

1762.  58,  1809. 
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its  ooirect  legal  aoceptation,  must  be  in  such  a  degree  as 

to  take  away  from  the  testator  free  agency.     It  must  be 

such  importimity  as  he  is  too  weak  to  resist — such  as  will 

render  the  act  no  longer  the  act  of  the  deceased,  not  the 

free  act  of  a  capable  testator — in  order  to  invalidate  the 

instrument.^    The  degree  of  deceit  suflBcient  to  set  aside  I>eoelt,  whatP 

a  testament  on  the  ground  of  fraud  is  a  matter  almost 

entirely  for  the  judge  or  jury ;  comparing  the  deceit  with 

the  capacity  or  understanding  of  the  person  deceived,  to 

discern  whether  it  be  such  as  may  overthrow  the  testament 

or  not.^ 

In  a  recent  case  it  was  sought,  but  in  vain,  to  obtain  a  Dutinotion 
decision  of  the  Court  of  Probate,  applying  a  rule  of  the  ^ue  jtiflnmiZj> 
courts  of  equity,  in  relation  to  gifts  inter  vivos^  to   the  in  probate  and 
making  of  wills,    to   the   effect  that  natural  influence, 
exerted  by  one  who  possesses  it,  to  obtain  a  benefit  for 
himself,  is  undue  inter  vivos. ^    In  equity,  gifts  and  con- 
tracts inter  vivos  between  certain  parties  are   set  aside, 
unless  the  parties  benefited  can  show  affirmatively  that  the 
other  party  could  have  formed  a  free  and  unfettered  judg- 
ment in  the  matter.     Such  natural  influence  may  be  law- 
fully exercised  to  obtain  a  will  or  a  legacy  however. 
But  those  who  take  a  benefit  under  a  will,  and  have  been 
instrumental  in  preparing  or  obtaining  it,  have  thrown  on 
them  the  onus  of  showing  the  righteousness  of  the  trans- 
action.^ 

seamen's  wills. 

Seamen,  to  satisfy  an  immediate  want,  as  for  instance  Seamen'a 
obtaining  a  kit  or  ready  money,  have  frequently  made  ^ 
most  disastrous  wills,^  and  to  guard  against  the  effect 
of  this  evil,  upon  near  relatives  and  those  interested  in 

>  Kindletide  v.  Harriton,  2  Phil-  *  Fulton  v.  Andrew,  L.  R.,  7  H.  L. 

lim.  631.  448,  1876. 

«  Swinb.  pt.  7,  8.  3,  pi.  3  ;  Allen  »  Zacharias  v.   Collis,   3  Phillim. 

V.  MeFherton,  1  H.  L.  191.  177  ;   White  v.  W.,  2  S.  &  T.  606  ; 

3  FarfiU  V.  Lawless,  L.  R.,  2  P.  Ball  v.  if.,  1  P.  &  D.  481 ;  Smith  v. 

&  J>.  462,  1872.  S.y  1  P.  &  D.  239. 
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an  equitable  administration  of  their  estates,  there  have 
been  various  enactments,  from  time  to  time,  as  specified 
below.^  By  the  last-mentioned  of  these  acts,  the  Navy 
and  Marine  Wills  Act  of  1865,  which  is  practically  a 
re-enactment,  with  certain  amplifications,  of  the  others, 
wills  executed  since  the  date  of  the  act  by  persons  enter- 
ing the  navy ,2  but  before  they  do  so,  do  not  pass  pay, 
bounty  or  prize  money  to  which  they  afterwards  become 
entitled,  and,  if  executed  while  the  testators  are  in  the 
navy,  they  will  be  declared  invalid,  if  written  on  the  same 
instrument  with  a  power  of  attorney.^  And  further,*  such 
wills,  in  order  to  be  valid  as  regards  money  and  effects 
acquired  in  the  service,  must  be  in  writing  and  executed 
with  the  formalities  required  by  the  law  of  England  in  the 
case  of  persons  not  in  active  service.  Wills  made  on  board 
ship  must  be  attested  by  an  officer  or  chaplain  or  a  sub- 
ordinate officer  in  the  service.      If  made  elsewhere  one 


I  65  Geo.  3,  o.  60,  s.  4  ;  11  G^. 
4  &  1  WiU.  4,  0.  20,  8.  47  ;  and  28 
&  29  Vict.  c.  72,  88.  3,  4,  and  5. 

*  The  Navy  and  MarineWills  Act, 
28  &  29  Vict.  o.  72. 

'  Sect.  3.  * '  A  wiU  made  after  the 
commencement  of  this  Act  by  any 
person  at  any  time  previously  to  his 
entering  into  service  as  a  seaman 
or  marine  shall  not  be  valid  to  pass 
any  wag^es,  prize  money,  boimty 
money,  grant,  or  other  allowance 
in  the  uatore  thereof,  or  other 
money  payable  by  the  admiralty, 
or  any  effects  or  money  in  charge 
of  the  admiralty. 

Sect.  4.  **  A  will  made  after  the 
commencement  of  this  act  by  any 
person  while  serving  as  a  seaman 
or  marine  shall  not  be  valid  for  any 
purpose  if  it  is  written  or  contained 
on  or  in  the  same  paper,  parch- 
ment, or  instrument,  with  a  power 
of  attomgr." 

*  Sect.  6.  *'  A  will  made  after  the 
commencement  of  this  act  by  any 
person  while  serving  as  a  seaman  or 
marine,  or  when  he  has  ceased  so 
to  serve,  shall  not  be  valid  to  pass 
any  wages,  prize  money,  bounty 


money,  grant,  or  other  allowance 
in  the  nature  thereof,  or  other 
money  payable  by  the  admiralty, 
or  any  effects  or  money  in  charge 
of  the  admiralty,  unless  it  is  made 
in  conformity  with  tho  following 
provisions. 

Sub-s.  1.  **  Every  such  will 
shall  be  in  writing  and  be  exe- 
cuted with  the  formalities  required 
by  the  law  of  England  in  the  case 
ol  persons  not  l^ing  soldiers  in 
actual  military  service  or  mariners 
or  seamen  at  sea. 

Sub-s.  2.  **  Where  the  wiU 
is  made  on  board  one  of  her 
Majesty's  ships,  one  of  the  two 
requisite  attesting  witnesses  shaU 
bo  a  commissioned  officer,  chaplain, 
or  warrant  or  subordinate  officer,- 
belonging  to  her  majesty's  naval  or 
marine  or  military  force. 

Sub-s.  3.  **  Where  the  will 
is  made  elsewhere  than  on  board 
one  of  her  majesty's  ships,  one 
of  the  two  requisite  attesting 
witnesses  shall  be  such  a  commis- 
sioned officer  or  chaplain  or  warrant 
or  subordinate  officer  as  aforesaid, 
or  the  governor,  agent,  phyedcian, 
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witness  must  be  one  of  the  above,  or  a  governor,  agent, 
physician,  assistant  surgeon,  or  chaplain  of  a  naval  hospital, 
or  a  justice  of  the  peace,  or  a  minister  in  the  parish  where 
the  will  is  executed,  or  a  British  consular  officer,  or  an 
officer  of  customs,  or  a  public  notary.  If  all  this  is  done 
the  will  is  valid  for  all  purposes  as  regards  property 
acquired  in  the  service.  The  will  of  a  seaman  or  marine, 
while  a  prisoner  of  war,  is  valid  if  in  writing  ^  and  signed, 
or  acknowledged  by  him  in  the  presence  of  one  witness, 
who  must  also  in  his  presence  acknowledge  it,  and  this 
witness  must  be  a  naval  officer,  commissioned  or  subordi- 
nate, or  the  agent  of  a  naval  hospital,  or  a  pubUc  notary. 
It  is  valid  if  made  according  to  the  law  of  the  place  where 
the  testator  is  confined,^  and  if  in  writing  and  executed  The  act  may 
according  to  the  English  law  in  ordinary  cases.  The  ad-  special  oaaea. 
miralty  may,  in  special  cases,  waive  compliance  with  these  re- 
quirements.* Upon  the  construction  of  9  &  10  Will.  3,  c.  41, 
it  was  decided  ^  that  a  will  was  invalid  though  executed 
on  a  different  instrument  from  the  power  of  attorney.* 


surgeon,  assistant  surgeon,  or  chap- 
lain of  a  naval  hospital  at  home  or 
abroad,  or  a  justice  of  the  peace, 
or  the  incumbent,  curate,  or  mini- 
ster of  a  church  or  place  of  wor- 
ship in  the  parish  where  the  will  is 
executed,  or  a  British  consular  offi- 
cer, or  an  officer  of  customs,  or  a 
notary  public." 

1  Sect.  6,  sub-s.  1.  **  If  it  is  in 
writing  and  is  signed  hj  him,  and 
his  signature  thereto  is  made  or 
acknowledge  by  him  in  the  pre- 
sence of  and  is  in  his  presence  at- 
tested by  one  witness,  being  either 
a  commissioned  officer  or  diaplain 
belong^g  to  her  majesty's  naval 
or  marine  or  military  force,  or  a 
warrant  or  subordinate  officer  of 
her  majesty's  navy,  or  the  agent  of 
a  naval  hospital,  or  a  notary 
public." 

»  Sect.  6,  sub-s.  2.  **  If  the  will 
is  made  according  to  the  forms  re- 
quired hj  the  law  of  the  place 
where  it  is  made." 


'  Sect.  7.  ' '  Notwithstanding  any- 
thing in  this  act,  in  case  of  a  wiU 
made  after  the  conmiencement  of 
this  act  by  any  person  while  ser- 
ving as  a  marine  or  seaman,  and 
being  either  in  actual  military  ser- 
vice, or  a  mariner  or  seaman  at  sea, 
the  admiralty  may  pay  or  deliver 
any  wag^,  prize  money,  bounty 
money,  grant,  or  other  allowance 
in  the  nature  thereof,  or  other  money 
payable  by  the  admiralty,  or  any 
effects  or  money  in  charge  of  the 
admiralty,  to  any  person  claiming 
to  bo  entitled  thereto  under  such 
will,  though  not  made  in  conformity 
with  the  provisions  of  this  act,  if, 
having  regard  to  the  'special  cir- 
cumstances of  the  death  of  the  tes- 
tator, the  admiralty  are  of  opinion 
that  compliance  with  the  require- 
ments of  this  act  may  be  properly 
dispensed  with." 

*  Craiff  V.  Lester,  3  Phillim.  189. 

s  Zaeharias  y.  Collie,  3  Phillim. 
176. 


24  Wlw  may  make  a  Will. 

Other  cases  cited  below  have  been  decided  upon  the 
one  already  mentioned.^  A  seaman's  will,  however,  is  not 
necessarily  invalid,  when  made  in  favour  of  his  agent  to 
whom  he  is  indebted.  In  such  cases  there  must  be  clear 
proof,  of  full  knowledge  of  the  effect  of  his  will,  of  appro- 
val of  its  contents,  and  its  execution  by  the  testator,  and 
further,  when  it  is  executed  merely  as  a  security  for  a  debt, 
it  will  not  operate  as  a  will  of  the  whole  estate.  Where 
there  is  a  debt,  satisfactory  evidence  that  the  instrument 
was  intended  to  operate  as  a  will  is  sufficient  to  establish 
it  as  such.^    This  concludes  this  portion  of  the  inquiry. 

^  I^ek  V.  Harucood,  1  Lee,  409 ;  Stone,  ibid.  339. 
3  Phillim.  190 ;  Anderson  v.  Ward,  «  Zacharias  v.  Collis,   3  Phillim. 

ibid. ;  Moore  v.  Stevens,  ibid.  ;  Hay  202  ;  Deardesley  v.  Fleming,  2  Lee, 

V.  Mullc,  2  Lee,  273;  Ramsay  v.  98. 
Caleot,  ibid.   332 ;   aud   Matter  v. 
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CHAPTER  III. 

Execution. 

Wills  and  codicils  may  still  come  before  the  court  in  rare  "wiua  beforo 
cases  dated  before  the  Wills  Act  of  1837;  to  these  the  ^®^^- 
following  rules  apply.     They  are  based  upon  cases  decided 
prior  to  the  date  of  their  enactment. 

17  P.  R.,  22  D.  E.    It  is  not  necessary  that  a  will,  codicil  or  testa-  Rules  of  court 
mentary  paper  dated  before  1st  January  1838  should  be  signed  by  the  before  1838. 
testator  or  attested  by  witnesses  to  constitute  it  a  valid  disposition  of  Execution  of 
a  testator's  personal  property.    Although  neither  signed  by  the  a  wilL 
testator  nor  attested  oy  witnesses,  it  may  nevertheless  be  valid ;  simature  un- 
but  in  such  cases  the  testator's  intention  that  it  should  operate  as  neoeasary. 
his  will,  codicil,  or  testamentary  disposition  must  be  clearly  proved 

by  circiimstancos. 

18  P.  B.,  23  D.  R.    A  will,   codicil,    or  testamentary  paper.  Due  execution 
signed  at  the  end  of  it  by  the  testator,  and  attested  by  two  dis-  is  primA  facie 
interested  witnesses  (although  there  be  no  clause  of  attestation)  is  proof. 
primd  facie  entitled  to  probate. 

19  P.  B.,  24  D.  B.     in  cases  where  a  will,  codicil  or  testamentary  Witnessiiig 
paper  is  attested  by  two  witnesses,  such  witnesses  are  not  required  separately, 
to  nave  been  present  with  the  testator  at  the  same  time.    It  is  albwed. 
sufficient  if  the  testator  subscribed  his  name  or  made  his  mark  to  it 

in  the  presence  of  one  attesting  witness,  or  produced  it  with  his 
name  already  written,  or  his  mark  already  made,  to  one  attesting 
witness,  and  afterwards  produced  it  to  the  other  attesting  witness, 
provided  that  on  each  occasion  he  declared  it  to  be  his  will,  codicil 
or  testamentary  disposition,  or  otherwise  notified  his  intention  that 
it  should  operate  as  such. 

20  P.  B.,  25  D.  B.     If  the  will,  codicil  or  testamentary  paper  is  Affidavits  of 
signed  at  the  end  of  it  by  the  testator,  but  is  unattested,  and  there  signature, 
is  nothing  to  show  an  intention  that  it  should  be  attested  by  wit- 
nesses, the  affidavit  of  two  disinterested  persons  to  prove  the  signa- 
ture to  be  of  the  handwriting  of  the  testator  will  be  sufficient  to 

entitle  the  paper  to  probate. 

21  P.  B.,  26  D.  E.  If  the  will,  codicil,  or  testamentary  paper 
is  signed  at  the  end  of  it  by  the  testator,  and  attested  by  one  witness 
only,  and  there  is  nothing  to  show  the  testator's  intention  that  it 
should  be  attested  by  a  second  witness,  the  affidavit  of  one  dis- 
interested person  to  prove  the  signature  to  bo  of  the  handwriting  of 
the  testator  will  be  sufficient  to  entitle  the  paper  to  probate. 

22  P.  B.,  27  D.  B.    The  circumstance  of  a  person  being  named  Who  might 
as  an  executor  in  the  will,  codicil,  or  testamentary  paper,  or  being  not  attest, 
interested  as  a  legatee  or  as  the  husband  or  wife  of  a  legatee  under 

such  will,  codicil,  or  testamentary  paper,  rendered  him  or  her  in- 
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An  unattested 
paper.. 


competent  to  become  an  attesting  witness  to  it,  so  that  if  the  name 
of  a  person  so  interested  appears  as  that  of  a  subscribing  witness  to 
the  will,  codicil,  or  testamentary  paper,  the  same,  so  far  as  regards 
his  or  her  attestation,  must  be  considered  as  unattested,  and  his  or 
her  evidence  in  support  thereof  will  be  inadmissible,  unless  he  or 
she  shall  first  release  his  or  her  interest  thereunder. 

23  P.  R.,  28  D.  R.  The  will,  codicil,  or  testamentary  paper 
should  appear  on  the  face  of  it  to  be  a  complete  document ;  if  an 
attestation  clause,  or  the  word  **  witnesses,  appear  written  at  the 
foot  of  the  paper,  the  same  being  unattested,  or  if  the  paper  purport 
on  the  face  of  it  to  be  a  draft  of  a  will,  the  cojjy  of  a  will,  or  in- 
structions for  a  will,  it  vciMBt  primd  facie  be  considered  as  an  incom- 
plete paper,  and  not,  save  under  special  circumstances,  entitled  to 
probate. 


Condition  of 
the  paper. 


Execution  by 
mistake. 


No  particular  form  of  language  is  requisite  to  make  a 
will  valid.  Whether  the  terms  of  the  will  carry  out  the 
testator's  intention  is  another  matter.  Nor  is  any  par- 
ticular tongue  necessary  ;^  but  the  difficulties  of  accurate 
interpretation  by  those  whom  it  would  chiefly  interest 
should  deter  a  testator,  whose  will  would  come  before  the 
Probate  Division,  from  making  it  in  a  tongue  unknown  or 
not  easily  interpreted.  It  matters  not  whether  it  be 
written  in  pencil  or  ink,^  but  ink  alterations,  for  instance, 
afford  the  stronger  presimiption  of  final  intention.^  A 
will  and  codicils  written  by  the  testator  in  pencil  and  ink 
indiBcriminately  would  be  valid  in  law,  if  the  court  were 
satisfied  that  the  testator  intended  them  to  operate  as  his 
wiU.2 

The  object  of  all  inquiry  in  a  Court  of  Probate  is  to 
ascertain  the  intentions  of  the  alleged  testator,  even  in  the 
case  of  an  executed  dispositive  instrument — the  mere  act 
of  witnessing  or  signing  does  not  of  necessity  exclude  the 
absence  of  the  animus  testandiy  any  more  than  the  mere  act 
of  cancellation  excludes  of  necessity  the  absence  of  the 
animm  revocandi,^  One  will,  executed  in  mistake  for 
another,  will  be  rejected  by  the  court,  as  not  known  to  and 


^  Foubert  v.  CreaterMt  Show.  P. 
C.  246. 

'  Itymes  y.  Clarkton^  1  Fhillim.  35. 

»  Haioket  v.  if.,  1  Hagg.  322 ; 
Hall,  2  P.  &  D.  267 ;  Adam$,  ibid. 
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*  Griffin  v.  Ferard,  1  Curt.  101 ; 
NieholU  V.  N,,  2  PhiUim.  180  ; 
Liater  y.  Smith,  3  Sw.  &  Tr.  282. 
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approved  of  by  the  testator.^    Where  a  testator  signs  one  Independent 
testamentary  paper  and  the  attesting  witnesses  sign  another  ^^Jfw^ 
to  the  same  efifect  in  error,  and  thinking  they  were  signing  jeoted. 
the  one  the  deceased  had  abeady  signed,  this  is  not  execu- 
tion.    The  two  papers  are  separate  and  independent  doou- 
ments,  each  one  incomplete,  and  the  error  is  f  atal.^  An  error 
arising  from  the  unintentional  alteration  of  a  fact,  such  as 
inserting  a  wrong  christian'  or  surname*  in  a  will  bearing 
the  testator's  mark,'  or  the  misnomer  of  an  executor,  will 
not,  if  satisfactorily  explained,  affect  its  validity.*  Indeed, 
if  the  paper  be  duly  executed,  a  testamentary  intention  or 
effect  mQxn&^primd  facie y  to  entitle  it  to  probate,  whatever 
its  peculiarities.     Where  the  title  of  an  instrument  to  pro-  Construotion. 
bate  depends  upon  the  construction  of  its  terms,  and  that 
is  doubtful,  the  court  will  grant  probate,  in  order  that 
recourse  may  be  had  to  a  court  of  construction,  but  such* 
a  court  (of  equity)  has  no  jurisdiction  to  declare  what  is 
or  is  not  a  man's  last  wiU.  ^ 

There  cannot  be  a  joint  will.'  But  where  the  survivor  Joint  wills 
of  two  parties  to  a  will  died,  probate  was  granted  of  it  as  ^■^ 
the  will  of  both  the  one  and  the  other ;  and  the  portion  of 
it  relating  to  the  first  deceased  was  admitted  to  probate  as 
his  will.®  A  testamentary  instrument,  to  have  no  effect 
till  after  the  death  of  the  parties,  will  not  be  admitted  to 
probate  until  that  event  has  taken  place.^®  Where  two 
parties  make  a  mutual  will,  and,  on  the  death  of  one,  the 
other  proves  the  will  as  that  of  the  deceased,  and  subse- 
quently makes  another  will  to  defeat  its  provisions,  that 
later  one  is  void,  as  it  rescinds  a  contract,  which  cannot  be 
done  except  by  the  consent  of  both  parties,  and  it  will  be 
set  aside  in  a  court  of  equity .^^     A  testator,  having  bound 

1  Hunt,  3  P.  &  D.  250.  »  Hobsony, Blackburn,  1  Add. 277. 

»  Hatton,  60  L.  J.,  Prob.  78.  •  Stracey,  Dea.  &  Sw.  7 ;   Xw#- 

»  Douce,  2  Sw.  &  Tr.  694.  prove,  2  Sw.  &  Tr.  453. 

*  Clarke,  1  Sw.  &  Tr.  22 ;  Ash-  *»  Jtaine,  1  Sw.  k  Tr.  146. 
more,  3  Cart.  756.  "  Du/oury,  Pereira,  1  Dick.  419; 

*  Shuttleworth,  1  Curt.  911.  see  alao  Walpole  v.  Orford,  3  Ves. 
«  Mundy,  30  L.  J.,  Prob.  85.            jun.  402. 

'  Pemberton  t.  P.,  3  Ves.  jun.  297. 
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his  property,  even  by  will,  in  his  lifetime,  cannot,  for 
yaluable  consideration,  will  it  away  by  codicil.^    Here  a 
testamentary  document  was  held  irrevocable  in  equity. 
This  would  be,  doubtless,  as  a  contract,  but  not  as  a  will ; 
for,  as  seen  presently,  one  essential  characteristic  of  a  will 
Mutual  wills    is  its  liability  to  revocation.      Where  two  sisters  made 
n^^M^b^     mutual  wills,  but  each  by  mistake  executed  the  other's  will, 
probate  of  the  one  wrongly  executed  being  sought  as  that 
of  the  deceased,  it  was  rejected  for  lack  of  knowledge  and 
approval.^    It  seems,  however,  that  a  general  testamentary 
power  given  to  two  persons  or  the  survivor,  of  appointing 
an  equitable  estate,  may  be  well  exercised,  in  the  lifetime 
of  both,  by  that  one  who  proves  to  be  the  survivor.' 
BeedB,  &o.  re-      If  a  will  contain  a  reference  to  any  deed,  paper,  memo- 
mS^)efOTS^  randum,  or  other  document,  of  such  a  nature  as  to  raise  a 
ooming.  question  whether  it  ought  or  ought  not  to  form  a  consti- 

tuent part  of  the  will,  its  production  is  requisite,  to  ascer- 
tain if  it  be  entitled  to  probate ;  and  if  not  produced  it 
must  be  accounted  for,  but  it  cannot  form  a  part  of  the 
will  unless  it  was  in  existence  when  the  will  was  executed.* 
Also,  with  respect  to  deeds,  papers,  memoranda,  or  other 
documents,  mentioned  in  a  testamentary  paper,  or  appear- 
ing to  have  been  annexed  or  attached  thereto,  the  foregoing 
rules  apply.  A  will  and  a  deed  are  essentially  dissimilar.* 
A  deed  is  invalid,  inter  alta,  without  seeding  and  delivery. 
Neither  of  these  conditions  applies  to  a  will.^  But,  though 
a  will  cannot  operate  as  a  deed,  a  deed  has  been  shown  to 
operate  as  a  will.  Deeds  also  may  be  between  two  parties 
or  more ;  wills,  as  just  seen,  may  not. 

The  form  of  a  paper  submitted  for  probate  appears  to 

have  been  of  little  importance,  and  no  bar  to  its  validity, 

before  the  Wills  Act,  and  such  is  also  the  law  applying  to 

A^  form  will  executed  papers  subsequent  to  it.     An  instrument  in  any 

8umoe, 

1  Zoffus  V.  Mato,  3  Giff.  606.  *  Non-C.   B.,   P.  R.    12  &   13, 

«  Hunt,  44  L.  J.,  Prob.  43.  D.  R.  16  &  16. 

s  Thomas  v.  Jones,  De  G.  J.  &  S.  ^1  Cowper,  269. 

63.  *»  Ante,    and    Thorold  v.    T.,    1 

PhilUm.  1. 
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form,  whether  a  deed  poll  indenture  or  other  document,  if 
the  obvious  purpose  were  not  to  take  place  till  after  the 
death  of  the  person  making  it,  should  operato  as  a  will.^ 
Whatever  the  form  of  a  paper,  if  testamentary  in  effect,  it  if  the  paper  be 
will  operate  in  law.^    A  paper,  containing  a  disposition  of  ^^"^ 

property  to  be  made  after  death,  though  not  meant  to  operate 
as  a  iciily  but  as  an  instrument  of  a  different  nature,  might,- 
if  not  admissible  in  the  latter  character,  operate  in  the 
former.^  A  ktter  of  testamentary  characteristics,  revoking 
in  effect  an  earlier  will,  and  mentioning  a  later  one, 
having  been  submitted  to  the  court  for  probate,  admini- 
stration was  granted  with  the  letter  annexed,  limited  to 
the  production  of  the  will,  or  to  an  authentic  copy  of  it.* 
A  "  plan  of  a  triil,^^  signed  by  the  testator,  has  been  admitted 
to  probate  on  proof  of  intentioUy^  and  a  testamentary  paper  in  intention, 
styled  "  heads  of  a  tcil/,'^  signed  by  the  deceased,  and  in- 
dorsed "  intended  icilly^  has  been  established,  on  similar 
proof.®  A  letter^  written  by  a  seaman  while  at  sea,  con- 
taining dispositive  words,  has,  though  imattested,  been 
held  entitled  to  probate  under  sect.  II  of  the  Wills  Act,^ 
which  left  intact  the  power  of  willing  personal  estate  by 
soldiers  and  sailors  in  active  service  given  under  the 
Statute  of  Frauds.®  And  a  testamentary  passage  from  a 
letter  has  been  admitted  to  probate.^  A  tcriting  in  the 
form  of  a  letter,  duly  executed,  "  to  take  effect  as  soon  as  or  effect. 
possible  after  deathy^  was  also  admitted  to  probate  after 
some  hesitation,  though  it  contained  directions  deemed  by 
the  testator  illegal,  their  construction  being  considered  a 
question  for  a  court  of  equity.     In  the  absence  of  conten- 

*  Saberffham  v.  Vincent^  2  Ves.  •  Mathews  v.  Warner,  4  Ves.  jun. 
Jan.  220 ;  Masterman  y.  Maberley^  186 ;  Bone  y.  Spear,  1  Fhillim.  346. 
2  Hagg.  247.  *  Milligan,  2  Roberts.  108. 

*  JT.  P.  ▼.  Laines,  3  Hagg.  231 ;  '7  WiU.  4  &  1  Vict.  c.  26,  s.  11. 
Jonee  v.  Nieholay,  2  Roberts.  288;  *' Provided  always,  and  be  it  further 
Coek  ▼.  Cooke,  1  P.  &  D.  241 ;  Colee,  enacted,  that  anj  soldier  being  in 
2  P.  &  D.  362.  actual  military  service,  or  any  mari- 

3  Maberffham  v.    Vincent ,    ante;  ner  or  seaman  being  at  sea,  may  dis- 

Maaterman  v.  Maberley,  ante,  pose  of  his  personal  estate  as  he 

*  Repingtony,  Holland,  2  Lee,  106 ;  might  have  done  before  the  making 
bat  see  Glynn  v.  Oglander,  2  Hagg.  of  this  act. 

431 ;  JT.  P.  V.  Bainee,  3  Hagg.  220;  »  29  Gar.  2. 

Crou  V.  C,  8  Q.  B.  717.  •  Parker,  28  L.  J.,  Prob.  91. 
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tion,  strict  inquiry  into  the  testamentary  character  of  the 
paper  was  here  dispensed  with.*    Directions  for  disposal  of 
property  in  the  event  of  death  make  a  document  testamen- 
tary, though  its  form  be  other  than  that  of  a  will.^    The 
Omti  prohandi,  onu8  pvobandi  that  a  paper,  apparently  other  than  testa- 
on  w  om         mentary,  is  a  will,  lies  upon  the  party  setting  it  up.     In 
such  a  case,  it  is  said,  the  court  will  take  into  consideration 
the  effect  the  deceased  intended  the  instrument  to  have ; 
but  if  the  instrument,  upon  the  face  of  it,  is  manifestly 
executed  as  a  will,  the  court  cannot  look  at  its  effect :  it 
must  have  legal  operation  without  the   intention  as  to 
effect.^    Or  if  it  is  equivocal  or  silent,  it  may  be  proved  by 
Thepaperhow  extrinsic  circumstances  to  have  been  intended  as  testamen- 
^W  or    tary.-'    But  a  paper,  not  made  to  depend  upon  death  as  a 
Bilent.  consimimation,  is  not  entitled  to  probate.^    Though  a  paper 

cannot  operate  in  the  form  given  to  it,  it  will  not  of 
necessity  operate  as  a  will.  It  may  do  so  if  shown  to  have 
been  written  with  a  testamentary  intention.  If  there  is 
proof  in  the  paper,  or  in  evidence  dehors^  1st,  that  the 
writer  intended  to  convey  the  benefits  the  paper  conveyed, 
if  considered  as  a  will,  and  2ndly,  that  death  was  to  give 
Effect  of  mifl-  effect  to  it ;  then,  whatever  be  its  form,  it  may  be  admitted 
-i^  to  probate  as  testamentary.^    If  a  testator  by  a  subsequent 

paper  says  he  has  bequeathed  by  a  former  what  he  has  not, 
the  latter  paper  will  pass  the  property.^  Whatever  may 
have  been  the  form,  the  appearance,  the  construction,  the 
is  nil  if  it  be  terms,  of  the  instrument,  or  the  material  of  which  it  was 
testamentary.  ,^tten,  however  informal  or  imperfect  it  may  have  been, 
on  satisfactory  proof  that  it  was  intended  to  operate  as  a 
will,  the  court  felt  bound  to  give  effect  to  it,®  provided,  of 


1  Mundy,  2  Sw.  &  Tr.  119;  30 
L.  J.,  Pn»b.  86. 

»  raasmore  v.  P.,  1  Pbillim.  216. 

5  K.  P.  T.  Dainett  3  Hagg.  231 ; 
jPhillipt  T.  Thornton^  ibid.  752; 
Gr\/fin  v.  Ferard,  1  Curt.  E.  lOI  ; 
Coventry  y.  TFillianUf  3  Curt.  E. 
793 

*  K,  P.  V.  D.,  anU,  ibid.  p.  221. 

'  Olynn  v.  Oglander^  2  Magg. 
429 ;  Shingle  y.  Pemberttm,  4  Hagg. 


369;  X.  P.  T.  JDaines,  3  Hagg. 
219 ;  Thompson  y.  Browne,  3  M.  & 
K.  32  ;  Fletcher  y.  P.,  4  Hare,  79. 

*  K.  P.  y.  Dain$8,  ante,  ibid.  p. 
221. 

'  Bruce  y.  Denison^  6  Ves.  jim. 
397;  Bibin  y.  Walker^  Ambler, 
661 ;  Jordan  v.  Fortescue,  10  Beay. 
269. 

•  Torre  y.  Castle,  1  Curt.  321 ; 
Southall  y.  Jonety  1  Sw.  &  Tr.  298. 
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course,  it  is  duly  executed.  Accordingly,  where  a  testatrix 
bequeaths  her  own  property  to  another  under  an  imaginary 
power,  the  will  is  good,  though  the  power  never  arises.^ 
No  particular  words,  beyond  such  as  show  intention,  are 
requisite.  Nor  need  the  testator  know  he  has  performed  a  An  unknow- 
testamentary  aot.^  "** 

The  following  rules  also  refer  to  wills  and  codicils  of 
personalty,  dated  before  1st  (Jan.),  1838 : — 

24  P.  R.,  29  D.  R.  **  Any  appearance  of  an  attempted  cancella-  Appearanoe 
tion  of  a  testamentary  paper  by  burning,  tearing,  obliteration  or  of  paper, 
otherwise,  and  every  circumstance  leading  to  a  presumption  of 
abandonment  or  revocation  of  such  a  paper  on  the  part  of  the  tes- 
tator must  be  accounted  for  or  explained  by  affidavits.     In  such 

cases  the  testamentary  paper,  and  the  evidence  taken  in  support  of 
it,  should  be  transmitted  to  the  registrars  of  the  principal  registry. 

25  P.  B.,  30  D.  R.  **  Alterations  and  interlineations  made  by  the  Alterations 
testator,  if  unattested,  are  to  be  proved  by  the  affidavits  of  two  per-  and  inter- 
sons  as  to  his  handwriting.    If  the  same  are  in  the  handwriting  of  lineations. 
any  person  other  than  the  testator,  it  will  suffice  to  prove  by  affidavit 

that  such  alterations  and  interlineations  were  known  to  and 
approved  of  by  the  testator.  Proof  by  affidavit  that  they  existed 
in  the  paper  at  the  time  it  was  found  in  the  repositories  of  the 
testator  recently  after  his  death  ma^r,  under  the  circumstances, 
suffice.  Alterations  and  interlineations  made  since  the  31st 
December,  1837,  are  subject  to  the  provisions  of  1  Vict.  c.  26. 

26  P.  R.,  31  D.  R.  **  With  respect  to  deeds,  papers,  memoranda,  Deeds,  &c. 
or  other  documents  mentioned  in  a  testamentary  paper,  or  appear-  referred  to  in 
ing  to  have  been  annexed  or  attached  thereto,  the  foregoing  rules,  a  will  or  an- 
oraers,  and  instructions  as  to  the  wills  bearing  date  since  tiie  31st  nexed  to  a 
December,  1837,  will  apply.  will. 

27  P.  R.,  32  D.  R.  **  A  will  made  before  the  1st  of  January,  1838,  Republication 
is  republished  by  a  subsequent  codicil  thereto  duly  executed.''  by  codicil. 

"The  act  repeals  all  former  statutes  respecting  wills  of  The  Wills  Act 
real  and  personal  estate.     It  then  proceeds  to  prescribe  the  ®'  ^^^'^ 
mode  in  which  all  wills  of  realty  and  personalty  shall  be 
executed.*    It  further  provides  for  the  revocation  of  wills, 
in  whole  and  in  part,  and  for  the  rules  to  be  followed  in 
malLing  alterations,  and  there  axe  sections  as  to  the  con- 
struction.    The  object,  it  seems,  was  by  providing  one  provides  one 
uniform  mode  of  executing,  revokiAg,  and  altering  all  ^^^^^^^ 
wills,  of  whatever  description  the  property  might  be,  to  do  revoking  and 

altering'  all 

*  Sogden  on  Powers,  6th  ed.  p.  '  Bartlutlomew  v.  ffenley,  5  Phil-  ^^^^^' 

309.  lim.  319 

^  Sect.  9.    See  jMMf,  p.  82. 
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ExecutioD, 
what? 


away  with  all  the  anomalies  and  mischievous  distinctions 
which  had  prevailed  as  to  the  disposition  by  will  of  pro- 
perty of  different  kinds."  ^ 

The  section  ^  of  the  Wills  Act  relating  to  execution  is  as 
follows: — "No  will  shall  be  valid  unless  it  shall  be  in  writing 
and  executed  in  manner  hereinafter  mentioned,  (that  is  to 
say),  it  shall  be  signed  at  the  foot  or  end  thereof  by  the 
testator  or  by  some  other  person  in  his  presence  and  by 
his  direction,  and  such  signature  shall  be  made  or  acknow- 
ledged by  the  testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time,  and  such  witnesses 
shall  attest  and  shall  subscribe  the  will  in  the  presence  of 
the  testator,  but  no  form  of  attestation  shall  be  necessary.'* 


Effect  of  a 
mark. 


SIGNATURE. 

A  mark  by  a  testator  has  been  held  sufficient  to  pass 
a  will  of  real  estate  under  the  Statute  of  Frauds,^  without 
reference  to  any  inquiry  regarding  the  testator's  ability 
to  write  at  the  time  ;*  and  it  is  sufficient  also  if  his  hand 
be  guided  to  make  a  mark,  provided  he  is  unable  from 
illness  to  sign  the  will.^  The  language  of  the  Wills  Act  is 
exactly  similar,  in  effect,  to  that  of  the  Statute  of  Frauds, 
regarding  signature,  and  what  satisfied  the  former  statute 
satisfies  also  the  latter.  A  will,  in  which  the  testator's 
name  nowhere  appeared,  but  signed  with  a  mark,  was 
declared  valid,  because  the  signature  or  mark  was  affixed 
in  conformity  with  the  statute.®  The  will  of  a  testatrix, 
duly  signed  by  her,  though  with  a  name  tchich  teas  not  but 
had  been  her  oicn,  was  admitted  to  probate.^ 

The  Statute  of  Frauds  merely  required  signature  and 
attestation  (of  a  will  of  realty),  and,  indeed,  though  the 
testator  drew  up  his  will  thus,  "  I,  A.  B.,  do  make  this  my 
will,  &c.,"  without  further  signature,  it  was,  as  regards 


1  Brooke  t.  Kent,  1  N.  0.  95,  P.  C. 

2  Wills  Act,  1837,  8.  9. 

3   gect.  6. 

«  Baker  y.  Dening,  8  A.  &  E.  97. 
e  Wil9on  Y.  Beddard,  12  Sim.  28. 


•  Bryee,  2  Curt.  826. 

'  Olover,  N.  C.  653 ;  see  also 
Clark,  1  Sw.  &  Tr.  22 ;  and  Bed- 
ding, 2  Kobert.  339. 
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signature,  and  on  attestation,  held  Talid.^    The  effect  of  Sealing  alone 
the  Statute  of  Frauds  and  of  the  Wills  Act  being  the  same,  "  "*'  °^  '*^^'- 
as  just  stated,  sealing  is  of  no  effect  as  a  substitute  for 
signature.^ 

SIGNATURE  AT  THE  FOOT  OR  END. 

The  Wills  Act  requires  the  signature  to  be  a^  the  foot  or  Effect  of  Willa 
end  of  the  will,  and  several  decisions  have  been  given  upon  oimv^ientT" 
the  true  meaning  of  this  expression,  some  of  which,  it  will 
be  seen,  are  not  now  regarded  as  precedents.  Between 
1838  and  1847  the  court  had  done  more  in  granting  pro- 
bate of  papers,  concerning  which  this  question  arose,  than 
it  was  perhaps  quite  warranted  in  doing,  having,  in  the 
early  construction  of  the  statute,  decreed  probate  of  papers 
which  had  been  signed  in  places  other  than  that  in  which 
the  signature  is  usually  to  be  found.  The  object  of  the 
enactment  is  stated  to  have  been  to  prevent  additions  to 
a  will  after  execution,  and  the  inconvenience  arising  from 
the  will  being  made  after  the  deceased  had  signed  the  paper. 
The  decisions  prior  to  1847  on  this  point  may,  therefore, 
be  passed  oyer ;  but  in  that  year  a  testamentary  paper,  in 
which  the  dispositive  part  and  the  appointment  of  executors 
filled  the  first  page  of  one  sheet,  and  the  signature  and 
attestation  clause  were  in  the  middle  of  the  reverse  page, 
erasures  and  alterations,  unattested  and  unexplained,  ap- 
pearing on  both  pages,  the  court  refused  probate  of  the 
paper  as  not  signed  at  the  foot  or  end}  In  such  cases  some 
evidence  of  completion  before  attestation  must  be  given.^ 
In  another  case  an  apparently  rigorous  adherence  to  the 
statute  was  exercised,  in  the  rejection  of  a  paper  in  which 
a  space  of  -^  of  an  inch,  at  the  foot  of  the  page  on  which 
the  dispositive  part  of  the  will  concluded,  was  left  blank, 

^  Cole9  T.  Treeothick,  9  Yes.  jun.  17  Vee.  jon.  469. 

249.  '  Ayres  v.   -4.,   6  N.  C.   376 ; 

'  Smith  Y.  Evans,  Wilson,  313;  Willis  y.  LowSf  ibid.  433. 

2  Yes.  sen.  469  ;  Ellis  y.  Smith,  1  «  Ibid.     See  also  BeadlSy  7  N.  C. 

Yes.  jun.  13  ;   Wright  y.  Wakeford^  43  ;  Standley,  ibid.  70. 

D.  D 
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and  the  signature  placed  on  another  page.^  But  this  was 
after  the  above  remarks  made  by  the  learned  judge  about 
the  lax  decisions  regarding  the  position  of  a  signature,  as 
a  proof  of  which  the  following  decision  is  quoted.  A  will, 
with  the  following  testimoniurn  clause,  entirely  in  the  hand- 
writing of  the  testatrix,  on  the  third  page  of  a  sheet y  there 
being  space  at  the  end  of  the  dispositive  part  of  the  paper 
at  the  foot  of  the  second  page  for  it,  '*  In  witness  hereof 
I  have  hereunto  set  my  hand  and  seal,  Jane  Randolph 
Gunning,  this  twenty-fifth  day  of  September  eighteen 
hundred  and  forty-five,"  but  contedning  no  other  subse- 
quent signature  by  her,  was,  on  proof  of  attestation  as  a 
will,  admitted  to  probate.- 

It  was  found  that  wills,  which  had  been  executed  in 
every  other  respect  with  great  care,  failed  to  satisfy  the 
requirement  of  the  statute  regulating  the  position  of  the 
signature,  and  that  wills,  obviously  intended  to  be  valid, 
were  declared  invalid  on  this  account;  and  so  a  statute 
was  passed  to  explain  liberally  the  meaning  of  the  expres- 
sion "  at  the  foot  or  end."  ' 


*  Smee  v.  Bryer,  1  Robert.  616 ; 
Bee  alfio  Eeanie,  7  N.  C.  266  ;  Odell, 
Hill  ^  Weaver^  ibid. 

»  Gunning^  1  Robert.  469. 

3  16  Vict.  c.  24,  8.  1,  **  Where 
by  an  act  passed  in  the  first  year 
of  Uie  reign  of  her  Majesty  Queen 
Victoria,  intituled  *  An  Act  for  the 
Amendment  of  the  Laws  with  re- 
spect to  Wills/  it  is  enacted,  that 
no  will  shall  be  valid  unless  it  shall 
be  signed  at  the  foot  or  end  thereof 
by  the  testator,  or  by  some  other 
person  in  his  presence,  and  by  his 
direction :  every  will  shall,  so  far 
only  as  regards  the  position  of  the 
signature  of  the  testator,  or  of  the 
person  signing  for  him  as  afore- 
said, be  deemed  to  be  valid  within 
the  said  enactment,  as  explained 
by  this  act,  if  the  signature  shall 
be  so  placed  at  or  after,  or  follow- 
ing, or  under,  or  beside,  or  opposite 
to  the  end  of  the  will,  that  it  shall 
be  apparent  on  the  face  of  the  will 
that  the  testator  intended  to  give 


effect  by  such  his  signature  to  the 
writing  signed  as  his  will,  and  that 
no  such  will  shall  be  affected  by 
the  circumstance  that  the  signature 
shall  not  follow  or  be  immediately 
after  the  foot  or  end  of  the  will,  or 
by  the  circumstance  that  a  blank 
space  shall  intervene  between  the 
concluding  word  of  the  will  and 
the  signature,  or  by  the  circum- 
stance that  the  signature  shall  be 
placed  among  the  words  of  the 
testimonium  clause  or  of  the  clause 
of  attestation,  or  shall  foUow  or  be 
after  or  under  the  clause  of  attes- 
tation, either  with  or  without  a 
blank  space  intervening,  or  shaU 
follow  or  be  after,  or  under,  or  be- 
side the  names  or  one  of  the  names 
of  the  subscribing  witnesses,  or  by 
the  circumstance  that  the  signature 
shall  be  on  a  side  or  page  or  other 
portion  of  the  paper  or  papers  con- 
taining the  will  whereon  no  clause 
or  paragraph  or  disposing  part  of 
the  will  shall  bo  written  above  the 
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It  will  be  seen,  on  comparing  the  two  seotions,  that  the 
latter  applies  only  to  that  portion  of  the  former  which 
refers  to  the  position  of  the  testator's  signature.  The 
former  is  imperative  in  directing  that  the  signature  shall 
be  at  the  foot  or  end  of  the  will.  The  latter  modifies  that  General 
enactment  by  permitting  the  signature  to  be  placed  either  '^ 
anytchere  after  the  uill  upon  the  paper  or  papers  containing 
ity  or  among  the  words  of  the  attestation  clause,  but  so  far 
indorses  the  operative  part  of  the  former  section  as  to  enact 
that  no  direction  underneath  the  signature^  or  inserted  after  it 
is  affixed^  shall  be  carried  out. 


Position  of  the  signature.— And,  first,  regarding 
signature  at  the  foot  or  end  of  the  will.  A  will,  on  a  page 
of  parchment,  having  a  piece  of  paper  pasted  in  the  right- 
hand  comer  at  the  bottom  with  an  impressed  stamp,  and 
the  signatures  of  the  testator  and  witnesses  upon  it, — 
though  there  was  space  in  the  lefthand  comer  for  signa- 
ture and  attestation, — and  proved  to  have  been  affixed  to 
give  greater  validity  to  the  will,  which  was  also  proved  to 
be  intended  to  be  signed  and  attested,  was  admitted  to 
probate.*  Probate  was  allowed  of  a  will  concluding  Decisionfl— 
" signed  and  sealed  as  and  for  the  will  of  me  (testatrix)  tionde^T^' 
in  the  presence  of  us,  &c.,"  as  duly  signed  under  the 
statute.  The  signature  was  here  regarded  by  the  court  as 
a  description  also.  The  case  of  Ounning^  above  quoted, 
was  considered  a  stronger  case,  as  regards  the  intention  of 
signing,  than  this.^  Where  the  testator  had  written  his 
name  in  the  attestation  clause  only,  and  in  the  third  per- 


signatare,  or  by  the  circimiBtanoe 
that  there  shaU  appear  to  be  suffi- 
dent  space  on  or  at  the  bottom  of 
the  preceding  aide  or  page  or  other 
portion  of  the  same  paper  on  which 
the  wiU  is  written  to  contain  the 
signature ;  and  the  enumeration  of 
the  above  circumstances  shall  not 
restrict  the  generality  of  the  above 
enactment ;  out  no  signature  under 


the  said  act  or  this  act  shall  be 
operative  to  give  effect  to  any  dis- 
position or  direction  which  is 
underneath  or  which  follows  it, 
nor  shaU  it  give  effect  to  any  dis- 
position or  direction  inserted  after 
the  signature  shall  be  made.'* 

»  Gamden,  2  Sw.  &  Tr.  363; 
Cook  V.  Lambert f  ibid.  48. 

»   Woodingtofi,  2  Curt.  E.  324. 
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—where  no 
evidence  of 
intention. 


Position  and 
intention. 


Proof  of  in- 
tention failing 
defeats  Uie 
wiU. 


son,  the  court  rejected  the  paper  on  conflicting  evidence  of 
execution,  and  as  the  third  person  was  used ;  whereas  in 
Woodingion  the  evidence  was  clear,  and  the  first  person 
"  of  me  "  was  used.  But  here  there  was  nothing  to  show 
the  deceased  intended  this  should  be  the  signature  of  his 
will.^  Where,  however,  upon  a  simileu:  form,  a  signature 
was  in  the  attestation  clause  only,  the  testator  having  been 
apparently  misled  by  the  printed  direction,  probate  was 
granted  on  that  account ;  ^  and  where  a  testator  read  over 
an  attestation  clause  at  the  foot  of  a  will  containing  his 
name,  written  by  himself  in  the  presence  of  two  witnesses, 
who  subscribed  their  names,  it  was  held  that  he  intended 
by  this  signature  to  give  effect  to  his  will,  and  an  addi- 
tional memorandum  upon  a  subsequent  page,  though 
signed  and  attested,  was  treated  by  the  court  as  a  memo- 
randum only.'^  A  will,  written  on  a  printed  form,  to 
which  the  deceased  added,  opposite  to  the  clause  of  attesta- 
tion, certain  legacies,  and  then,  in  the  presence  of  witnesses, 
wrote  his  name  in  the  attestation  clause,  was  refused  pro- 
bate; not,  it  seems,  for  lack  of  evidence  of  intention,  but 
for  non-compliance  with  the  statute.*  A  testatrix,  having 
affixed  her  signature  at  the  end  of  the  attestation  clause, 
the  latter  part  of  which  was  on  a  different  page  from  the 
body  of  the  will  and  the  testimonium  clause,  was  held  to 
have  duly  executed  her  will,  because  no  blank,  intended  or 
actual,  appeared  between  the  writing  upon  the  first  page 
and  the  continuation  of  it  upon  the  third.^  Probate  was 
refused  of  a  testamentary  paper,  where  the  deceased  did 
not  sign  her  name  at  the  foot  of  it,  though  she  had  written 
it  in  the  clause  of  attestation,  on  lack  of  proof  that  she 
intended  it  to  be  a  substitute  for  her  signature  at  the 
bottom  of  the  codicil.®  A  will,  signed  at  the  end  of  a 
blank  page,  has  been  admitted  to  probate,  on  the  assimip- 


^  Atkins t  4  N.  G.  565 ;  see  also 
Birkett,  6  N.  C.  597. 
2  McCallum,  7  N.  0.  126. 
^  Walker,  2  Sw.  &  Tr.  366  ;  Can^ 


more,  1  P.  &  D.  663. 
*  Birkett,  6  N.  C.  697. 
»  Batten,  7  N.  C.  288. 
«  Davii*,  4  N.  C.  622. 
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tion  that  the  deceased  thought  the  end  of  the  paper  the 
end  of  the  will ;  ^  but  a  will,  concluding  on  the  first  page, 
and  signed  and  attested  on  the  third,  with  the  second  left 
blank,  was  admitted  to  probate  on  motion,  as  duly  exe- 
cuted, all  the  property  being  left  by  it.^  In  the  preceding  Where  de- 
case,  the  signature  required  by  the  act  was  wanting,  there  p^^^ 
was  no  disposal  of  the  residue  of  the  estate,  which  raised  a 
presumption  of  deliberation,  and  the  position  of  the  signa- 
ture was  not  as  the  act  requires.^  A  will,  written  on  the 
first  and  third  pages  of  a  sheet  of  paper,  with  the  signa- 
ture and  attestation  appearing  on  the  second  page,  which 
was  otherwise  blank,  because  there  was  no  space  for  them 
upon  the  last  page,  was  admitted  to  probate  under  the 
section  last  quoted.*    A  testamentary  paper  was  written  Then)irit,lmt 

1      j.r      J  J  1     1  •  i_      *  i^ot  the  Btriot 

by  the  deceased,  concludmg  upon  a  page  having  a  space  letter,  of  the 
for  the  signature  and  attestation.     The  testator's  signature  ^?^,^  P^" 
nowhere  appeared,  and  the  attesting  signatures  were  on  suffioed. 
the  succeeding  page;  the  will  was  therefore  rejected,  as 
not  signed  at  the  foot  or  end  xmder  the  Wills  Act.^    A 
will,  with  the  attestation  clause  and  signature  all  upon  one 
page,  but  having  the  remainder  of  an  uncompleted  sen- 
tence, written  before  the  signature  and  attestation,  on 
another  page,  was  admitted  to  probate  by  Lord  Penzance, 
who  regarded  the  completion  of   the  sentence,  though 
apparently  a  violation  of  the  statute  in  strict  law,  not  so  Amendment 
in  fact,  but  as  an  intended  interlineation  preceding  the 
signature.^    An  application  had  already  been  made  with  a 
similar  object,  and  in  a  similar  case,  to  Sir  C.  Cresswell  in 
1858,  but  he  had  rejected  it  as  too  important  for  decision 
on  motion.*    A  signature  to  a  will  or  codicil  on  the  same 
page,  written  on  the  edge  of  the  paper  at  right  angles  to 
the  attesting  signature,  is  good  under  the  Wills  Amend- 
ment Act.     Here  Sir  J.  P.  Wilde  stated  that,  **  within  the  A  genuine  act 

of  execution 

»  Carver,  1  N.  0.  276.  *  Chaplyn,  4  N.  C.  471. 

"  Gore,  2  N.  C.  479  ;  3  Curt.  768.  »  Birt,  2  P.  &  D.  215. 

5  16  Vict.  c.  24  ;  Coombt,  1  P.  &  •  Feaeh,  1  Sw.  &  Tr.  138. 
D.  203. 
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ratified  if        Umits  of  reasonable  oonstruotion,  the  court  is  prepared  to 
^^^^'         go  aU  lengths  to  save  a  genuine  act  of  execution  from 
entanglement  and  defeat  by  formal  requirements.     Such 
being  the  spirit  of  the  Amendment  Act  framed  by  Lord 
St.  Leonards."^    In  conformity  with  the  above  expression 
of  the  court,  probate  was  granted  where  the  name  of  the  tes- 
tator was  at  the  foot  of  the  will,  but  below  the  names  of 
the  attesting  witnesses,  though  both  witnesses  were  dead, 
and  though  there  was  no  evidence  of  the  order  in  which 
they  and  the  testator  signed  the  will,  on  the  inference  of 
due  execution  from  the  attestation  clause.^    Upon  a  simi- 
larly liberal  interpretation  of  the  statute,*  and  upon  the 
16  Viot.  c.  24.  presumption,  in  the  absence  of  evidence  to  the  contrary. 
Where  evi-      omnia  rith  esse  acta^  a  will  had  already  been  admitted  to 
uSd^X     probate,  where  the  attesting  witnesses  were  dead,  and  no 
presumption    evidence  of  intended  execution  was  obtainable,  in  which  the 
acta  pre?ailB.    testator's  signature  appeared  as  the  concluding  words  of  a 
sentence,  but  not  as  a  signature,  and  was  immediately 
followed  by  the  signatures  of  the  two  attesting  witnesses, 
though  the  will  was  proved  to  have  been  written  in  1832, 
though  the  ink  in  which  the  first  witness's  signature  was 
written  was  paler  than  that  of  the  second,  and  though  the 
date  below  both  was  April,  1838. 
The  aot  is  But  beyond  ratifying  a  genuine  act  of  execution,  the 

itoi^^utnot  ^road  construction  of  the  statute  ceases.  For  instance : 
strained.  where  effect  was  sought  to  be  given  to  a  clause,  as  follows, — 
"My  executors  are  W.  A.  Dallow,  Cleobury  Mortimer, 
and  my  brother  John  Dallow," — appearing  underneath  the 
signature  though  written  before  it,  as  part  of  the  executed 
will,  the  court  rejected  it,  but  decreed  probate  without 
it.*  In  this  case  it  was  not  made  manifest  by  any  words 
in  the  will  that  the  testator  was  describing  that  clause 

^  J<me»y  84  L.  J.,  Prob.  41 ;  4  Sw.  Uttimonium  clause.    See  also  Ains^ 

&  Tr,  1  ;   see  also  Lowell,  4  Sw.  &  tcorth,  2  P.  &  D.  162. 

Tr.  35 ;  JTrt^ht,  ibid. ;  milianu,  1  «  Puddephat,  39  L.  J.,  Prob.  84. 

P.  &  D.  4  ;   Woodley,  3  Sw.  &  Tr.  »  Trott  v.  Skidmorc,  2  Sw.  &  Tr. 

429 ;  Mann,  28  L.  J.,  Prob.  19—  12. 

here  the  signature  was  part  of  the  *  Dallow,  1  P.  &  D.  191. 


The  Signature.  39 


when  he  referred  in  the  early  part  of  the  will  to  "  my 
executors  hereinafter  named,"  and  parol  evidence  was  held 
inadmissible  for  that  purpose.     '*  But,"   said  Sir  J.  P.  Diffionltiefl  of 
Wilde,  "  it  may  be  very  diflBcult  to  frame  any  general  pobtedTout*^ 
rule  as  to  the  effect  of  the  words  *  underneath '  and  *  follow-  oy  the  court 
ing '  in  the  proviso  to  the  first  section  of  the  latter  act,  but 
I  am  inclined  to  think  that  any  portion  of  a  testamentary 
paper,  which,  by  the  context  or  the  manner  in  which  it  is 
written  satisfies  the  court  that,  though  physically  underneath 
the  signature  y  it  forma  part  of  the  portion  antecedent  to  the 
mgnaturcy^  is  entitled  to  probate."     Where  probate  was 
sought  by  executors  of  a  will,  apparently  duly  signed  and 
attested,  but  having  a  clause  nominating  executors  appear- 
ing below  the  signatures,  though  actually  written  before 
them,  the  court  refused  it  as  contrary  to  the  Wills  Act. 
Subsequently,  and  by  consent,  administration   with  the 
will  annexed  issued  to  the  residuary  legatee  without  this 
clause.^    This  course  disposed  of  the  objection  above,'^  but, 
in  its  absence,  the  amendment  act  appears  to  extend  no 
remedy  to  such  cases.^    A  will,  practically  similar  to  the 
last,  being  submitted  to  the  court  without  the  added 
clause,  was  admitted  upon  the  omission  of  the  clause,  and 
upon  the  consent  of  the  parties  interested.*    This  paper 
was  signed  at  the  foot  of  the  will  upon  one  page  and 
attested  upon  another,  but  the  testator  was  proved  to 
have  acknowledged  his  signature.     But  where  a  clause  Probate  wben 
has  been  added  to  a  will  previous  to  execution,  ^^ar^  being  ^^^^^^^ 
opposite  the  signatures^  and  the  remainder  below  and  filling  is  below  the 
up  the  paper,  it  has  been  admitted  to  probate  under  the  *^*^  "^^' 
Wills  Act  as  signed,  not  at  the  foot,  but  at  the  end  of 
the  will.®    The  decision  in  this  case  was  only  arrived  at 
"  by  straining  a  point,  and  the  consequence  is,"  said  Sir 

»  Kimpton,  33  L.  J.,  Prob.  153.  Amis,  7  N.  C.  276 ;  2  Robert.  116  ; 

*  Howell,  2  Curt.  E.   342  ;    see  Jones,  1  N.  G.  396. 

also  Keating  y.  Brook,  4  N.  C.  263 ;  '  See  Lallow,  ante. 

Warden,  2  Curt.  334  ;  Jones,  4  N.  C.  *  Davis,  2  N.  C.  361. 

632 ;  1  Robert.  424 ;  Cotton,  6  N.  C.  *  Davis,  3  Curt.  749,  and  mte. 

307 ;    1    Robert.   658.      See    also  «  Powell,  4  N.  C.  391. 
Standley,  7  N.  C.  71 ;  1  Rob.  755  ; 


40  Execution. 


H.  Jenner  Fust,  "  the  decision  is  sought  to  be  applied  to 
other  cases.  In  Poiceirs  case,^  I  went  as  far  as  I  could 
go."  In  a  case,  however,  where  a  testator,  not  having 
nominated  executors,  had  signed  his  will  as  follows, — "  In 
testimony  of  &c.  &c.,  I  have  this  day  signed  my  name, 

George  Cotton, 
being  the  twenty-first  day  of  Januaiy,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-five,  in  the 
presence  of  my  executors,  or  trust  for  the  just  fulfilment  of 
my  laBt  wishes  and  desires  herein  described. 

(Witness)        William  Austin. 

Elizabeth  Austin." 
— the  Court  decreed  probate  of  the  paper  as  it  stood,  not  to 
them,  but  to  a  legatee,  refusing  to  reject  the  words  after 
the  signature,  as  they  formed  part  of  the  attestation  clause, 
but  treating  them,  though  possibly  "a  constructive  ap- 
pointment of  executors  and  trustees,"  as  descriptive  only 
and  not  dispositive.^  In  one  instance  the  informal  addi- 
tion of  a  passage  below  the  signature  of  the  deceased 
upset  the  will  altogether.  A  testamentary  paper,  contain- 
ing a  specific  bequest,  and  an  appointment  of  executors 
below  the  testatrix's  signature  and  between  those  of  the 
attesting  witnesses,  as  follows — "William  Thomas  Scott 
and  Frederick  James  Harrold  each  to  have  a  suit  of  black. 

Martha  Topham. 

Elizabeth  Eooers. 
To  Mary  my  gold  chain.  I  appoint  Frederick  James 
Harrold  and  William  Thomas  Scott  executors,  Anna 
Maria  Scott  executrix, 

(Witness)        Ann  Maria  Scott." 
— ^being  submitted  to  the  Court,  was  rejected.     The  para- 
graph between  the  signatures  of  the  witnesses  was  con- 
sidered "a  continuation  of,  and  not  an  addition  to, the  will," 
"Here,"  said  Sir  H.  Jenner  Fust,  ^^ Miss  Scott  merely 

»  JonM,  ibid.  632,  and  I  Robert.  »  Cotton,  6  N.  0.  307 ;  1  Robert. 

424,  ante,  658. 
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attested  the  clause  beneath  the  signatures  of  the  testatrix  and 

Mrs,  Rogers^  and  that  clause  clearly  has  not  been  executed 

or  attested  by  the  testatrix  and  Mrs.  Kogers.     In  other  An  informal 

words,  the  entire  will  has  neither  been  attested  by  Miss  upset aiSl^ 

Scott,  nor  signed  at  the  foot  or  end  by  the  testatrix/'*    In 

another  instance,  nearly  akin,  but  not  quite  similar  to  the 

above,  probate  was  sought,^  of  five  pages  of  a  will  which 

consisted  of  six,  the  former  being  all  signed  and  attested, 

the  latter  unsigned  only  from  an  oversight,  and  continuing 

and  formally  concluding  the  will,   on  the  ground  that 

the  sixth  page  was  really  immaterial.     The  court,  upon 

evidence  of  an  intention  to  execute  this  page  also,  declined 

to  reject  it  as  immaterial,  and  refused  probate  of  the  entire 

docimient,  as  not  signed  at  the  foot  or  end.^ 

The  provisions  of  the  act  do  not,  however,  require  a  will  Continnoua 
to  be  written  continuously.^    Though  explicit  in  requiring  ^"*i"fir  ^  not 
the  signature  to  be  at  the  foot  or  end,  the  object  being,  as 
already  stated,*  "  to  prevent  a  space  being  left  between  the 
foot  or  end  of  the  will  and  the  signature  of  the  testator,  so 
as  to  admit  of  additions  being  made  after  execution,  in 
regard  to  blank  spaces  in  the  body  of  the  will  it  was 
silent."     "I  do  not  think,"  continued  Dr.  Lushington,  "I 
should  be  justified,  upon  the  strictest  principles  of  inter- 
pretation, to  hold  that  to  be  a  nullity  which  appears  not  to 
be  so  rendered  on  the  face  of  the  statute.     There  are  no 
words  in  the  act  to  hinder  a  space  or  spaces  being  left 
blank  in  the  body  of  the  will,  and  I  cannot  undertake, 
though  undoubtedly  in  some  instances  mischief  may  arise, 
to  introduce  a  provision  not  to  be  foimd  in  the  statute."® 
Here  a  will,  containing  blank  spaces  in  the  body  of  it,  was  Blanks  in 
admitted  to  probate.     This  was  before  the  Wills  Amend-  ^^7  ^^  "^ 
ment  Act;^  but  under  that  statute  a  will,  concluding 

1  Topham  v.  T.,  2  Robert.   189,  *  Corder,  1  Robert.  671. 

ftnd  7  N.  C.  272.  »  1  Vict.  c.  26,  s.  9,  anU,  p.  32. 

•  Under  the  Wills  Amendment  *  Cameby  r.  Gibbont^  1  Robert. 

Act  (16  &  16  Vict.  c.  24).  706 ;  and  6  N.  0.  679. 

s  SweeOand  y.  ^.,  4  Sw.  &  Tr.  6 ;  ^  Kirby,  ibid.  693,  and  1  Robert. 

34  L.  J.,  Prob.  42.  769. 
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without  signature,  halfway  down  the  third  sheet,  the 
remainder  of  which  was  blank,  and  having  at  the  top  of  the 
fourth  sheet  an  attestation  clause,  and  then  the  signature 
of  the  testatrix,  was  admitted  to  probate,^  its  execution  not 
being  affected  by  the  circumstance  that  no  part  of  the  will 
was  on  the  same  page  as  the  signature.  And  a  will 
unsignedy  but  followed  by  a  notarial  minute  upon  the  same 
sheet,  which  teas  signed  and  attested,  was  held  valid,  the  act 
being  considered  by  the  court  "  remedial."  ^  This  applies 
to  cases  doubtless  of  unintentional  informality,  as  distin- 
guished from  direct  violation,  as  above. 

An  addition  to  a  will  ajter  signature,  which  aflirms  only 
that  which  is  written  before  it,  is  not  entitled  to  probate, 
even  though  it  be  before  attestation,^  under  the  act ;  but 
when  itself  signed  by  the  testator,  and  attested  by  the  wit- 
nesses, though  with  their  initials  only,  it  has  been  ad- 
mitted to  probate  as  a  codicil.^ 

It  is  not  necessary  that  all  the  papers  of  which  a  will 
consists  should  be  signed  by  the  deceased  or  connected 
together.*  It  is  suflBcient  if  they  were  in  the  same  room 
where  the  execution  took  place.  This  the  court  assumes, 
in  the  absence  of  dispute,  and  also  that  the  attestation 
applies  to  the  whole.®  And  where  the  attesting  witnesses 
differed  without  conflict,  or  their  recollection  failed,  the 
court  presumed  in  favour  of  the  will.^ 

Where  additions  and  alterations  to  a  duly  executed  will 
are  themselves  duly  signed  and  attested,  they  are  valid  as 
a  codicil  to  it,  in  the  absence  of  direct  evidence  that  they 
were  not  intended  as  such.*  But,  where  a  memorandimi 
appeared,  between  a  will  and  codicil,  both  duly  executed 
upon  different  pages  of  the  same  sheet  of  paper,  inserted 


»  Hunt  V.  H.,  36  L.  J.,  Prob. 
136;  IP.  &D.  209. 

'  Page  v.  Donovan^  Dea.  &  Sw. 
279. 

^Arthur,  2P.  &D.  273. 

*  ChrUiian,  7  N.  C.  266. 

^  Qeepoftf  Ksvoo^tzon;  Incob- 
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•  Charleion  y.  Grifitif  1  Burr. 
666 ;  Bond  t.  Seawell,  3  Burr.  1773 ; 
Gregory  y.  H.  M,  P.,  4  N.  C.  620  ; 
Jarman,  83 ;  March  v.  Jf.,  1  Sw. 
&  Tr.  628. 

'  Gregory  v.  H,  Jf.  P.,  ante. 

8  CattraU,  3  Sw.  &  Tr.  420. 
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below  and  before  the  signature  to  the  will,  and  having  no 
reference  to  the  oodioil,  the  court  admitted  the  instruments 
to  probate  without  it.^ 

Any  act  done  to  a  will  after  the  testator's  death  does  Will  must  not 
not  alter  its  eflFeot  if  its  contents  are  ascertainable.*  ^^^  ^^. 

The  above  cases  demonstrate  the  variety  of  questions  tor's  death, 
that  may  arise  upon  the  Wills  Act,  and  the  Wills  Amend- 
ment Act.     The  general  result  of  them  appears  to  be  that  General  result 
when  there  is  a  bond  fide  endeavour  to  conform  to  the  ^^  the  faw  on 

•^  ^  ,  ,  exeoution. 

requirements  of  these  acts,  failure  in  the  strict  letter  of  the 
law,  unless  serious,  will  not  vitiate  the  will.  It  must  be  in 
the  spirit  also.' 

ACKNOWLEDGMBNT. 

A  will,  though  not  signed  by  the  testator,  may  be 
acknowledged  by  him,  and  so  be  valid.  The  achiowiedg- 
ment  by  the  testator  of  his  own  signature,  or  the  signature  Another  may 
made  by  some  other  person  in  his  presence  and  by  his  direction^  I^^J^r  nmst 
is  sufficient^  if  attested,  as  required  by  the  act.*  A  stamped  acknowM^t, 
signature  or  mark  by  the  testator's  direction  is  good,  as  it 
represents  the  signature,  and  it  matters  not  how  it  is  made.^ 
Indeed  it  is  clear  upon  this  case  that  the  signature  for  the 
testator  by  his  direction,  and  in  his  presence,  if  by  any 
person,  is  good ;  provided  it  be  made  in  the  presence  of  the 
attesting  witnesses,  or  acknowledged  before  them.  And 
it  seems  also  that  directions  to  another  to  sign  a  will  under 
1  Vict.  c.  26,  need  not  be  in  words  or  writing,  but  may  be 
implied  from  the  testator's  conduct  and  the  res  gestce.^ 
The  act  allows  a  will  to  be  signed  for  the  testator  by 
another  person,  but  it  does  not  say  that  the  signature  must 
be  in  the  testator's  name.^  Where  a  testator  produced  his 
will  already  signed,  and  assumedly  by  himself,  and  asked 

'    Wilmot,  1  Sw.  &  Tr.  36.  »  Jenkins  v.  Gainsford,  3  S.  &  T. 

*  Knufht  Y.   Cook,   1   Lee,  413 ;       96. 

Foster  v.  jF.,  1  Add.  462  ;  Fodmore  •  Farker  v.  P.,  Milw.  (Ir.)  E.  0. 

▼.  Whatton,  3  Sw.  &  Tr.  449.  647. 

»  See  anU,  p.  38.  '  Clark,  2  Cui-t.  E.  329. 

*  Began,  1  Curt.  E.  908. 
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witnesses  "  to  put  their  names  underneath  his,"  this,  upon 
the  above  assumption,  was  held  a  sufficient  acknowledg- 
ment of  it.^  A  question  having  arisen  as  regards  signa- 
ture at  the  foot  or  end  of  the  will  by  the  testator,  or  by 
some  other  person  in  his  presence  and  by  his  direction,  &c., 
where  an  attesting  witness  signed  the  will,  the  court  stated^ 
^*  All  that  the  act  requires  is,  that  the  will  shall  be  signed 
by  the  testator  or  by  some  person  for  him  in  the  presence 
of  two  witnesses,  who  shall  attest  the  same.  There  is 
nothing  which  prevents  the  person  making  the  signature 
for  the  testator  being  one  of  the  witnesses  to  attest  and 
subscribe  the  will."* 

Where  the  witness  attests  the  direction  of  the  testatrix,  it 
amounts  to  an  acknowledgment.^  Where  the  sufficiency 
of  the  acknowledgment  of  a  will,  signed  by  the  testator, 
but  not  in  the  presence  of  the  attesting  witnesses,  was 
doubted,^  the  court  stated  :  "  It  is  not  necessary  that  the 
deceased  should  declare  the  signature  to  be  his;  but  a 
production  of  the  paper  openly  with  his  name  to  it,  and  a 
request  to  the  witnesses  to  attest  it,  would  be  a  sufficient 
acknowledgment.^  And  if,  at  the  direction  of  one  attest- 
ing witness,  the  other,  having  seen  the  signature  of  the 
testatrix,  herself  subscribes  the  will,  in  the  presence  of  the 
testatrix  who  says  nothing,  this  is  an  acknowledgment.® 
It  is  not  necessary  for  a  testator  to  say  in  express  terms 
"  that  is  my  signature."  It  is  sufficient  if  it  clearly  appears 
that  the  signature  was  existent  on  the  tcill  irhen  produced  to 
the  icitnesseSy  and  teas  seen  by  the  witnesses  when  they  sub^ 
General  cir-  scribed  it  at  the  testator^ s  request,'*  But  where  there  is  no 
oraMdOTed*      direct  evidence  on  the  point,  as  to  whether  a  testator's 

1  Gase  V.  (?.,  3  Curt.  E.  466.  '  Keighwin  v.  A'.,  3  Curt.  612 ; 

a  BaiUy,  1  Curt.  916.  Darw,  3  Curt.  748 ;  Ashmore,  ibid. 

>  Smith  V.  HarrU,  1  Bobert.  264.  766  ;  Thompson,  4  N.  C.  643.     See 

*  IloU  V.  OMffe,  1  N.  C.  680 ;  3  also  Hudaoti  v.  Parker,  1  Robert. 
Curt.  160.  24,  26,  where  the  signature  was 

^  See  also  Athmore,  3  Curt.  767,      not  seen  by  the  witnesses  ;    and 
and  Warden,  2  Curt.  334.  Athton,  6  N.  C.  648. 

*  Botanquet,  2  Bobert.  678. 
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signature  is  on  his  will  when  attested  or  not,  but  it  is  where  no 
produced  to  the  witnesses,  and  they  are  asked  to  witness  it  denoe. 
as  a  will,  the  court  may,  independently  of  any  positive 
evidence,  investigate  the  circumstances  of  the  case,  and 
form  its  own  opinion  from  them,  and  from  the  appearance 
of  the  document  itself,  whether  the  name  of  the  testator 
wais  or  was  not  upon  it  at  the  time  of  the  attestation.     The 
court  may,  therefore,  in  such  cases  decide  from  general 
circumstances.^ 
A  testator's  simature^  beini?  embodied  in  the  attestation  Signature  in 

.  the  attesta* 

clause,  and  apparently  inserted  when  the  will  (holograph  tion  clause 
form)  was  filled  up,  he,  before  acknowledging  the  paper,  f^^^- 
filled  in  the  date  in  the  testimonium  clause  in  the  presence 
of  the  attesting  witnesses,  and  then,  putting  his  hand  on 
the  paper,  said,  "  In  the  name  of  God  I  declare  this  to  be 
my  last  will  and  testament,  and  I  wish  you  to  witness  it ; " 
and  this  was  held  as  an  intended  acknowledgment  of  his 
signature  in  the  attestation  clause. 

A  testatrix,  having  sent  for  witnesses  to  attest  her  will 
already  signed,  said  to  them  on  their  arrival,  "  I  am  very 
glad  of  it,  thank  God,"  and  then  herself  saw  them  both 
sign  before  each  other ;  this  was  held  to  be  an  acknowledg- 
ment.^    The  court  is  not  averse  to  a  liberal  interpretatftn  Ac5on8tructive 
of  the  act  upon  this  point  also,  where  the  acknowledgment  ment^'uberallj 
is  constructive  or  virtual.*    An  acknowledgment  by  ges-  interpreted, 
tures  has  been  ratified  by  the  court ;  and  inferentially, 
therefore,  it  may  be  said  that  an  acknowledgment  by  a 
dumb  testator  would  be  good.*    Where  a  testator  told  the 
attesting  witnesses  that  the  will  was  all  in  his  handwriting, 
if  the  court  were  satisfied  it  was  then  signed,  it  would  be 
a  sufficient  acknowledgment  of  his  signature  (or,  it  wotdd 
seem  also,  of  a  signature  by  his  direction).^    But  a  testa- 

*  Jf«?;tra&,  IP.  &D.376;  Peam,  *  Thompton,  4  N.  C.  643.    See 

1  P.  D.  70 ;   45  L.  J.,  Prob.   31 ;  also  Leech  y.  Batea^  6  N.  G.  699 ; 

Jtmaway,  44  L.  J.,  Prob.  6.  J(me»y  3  Dea.  &  Sw.  3. 

>  Feamy  ante,  ^  Daviet,  2  Robert.  330. 

'  Warding  2  Curt.  334.  ^  Blake  v.  Knight,  3  Curt.  663. 
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mentary  paper,  attested  by  witnesses  but  not  stated  by  the 
testatrix  to  be  her  will,  nor  signed  nor  acknowledged  in 
Mere  ppodnc-  their  presence,  wjw  rejected.^  Mere  production  of  a  will 
with  no  formal  attestation  clause,  with  a  request  to  wit- 
nesses to  sign  it,  will  not  justify  the  inference  that  it  is 
already  signed  by  the  testator.^  Where  a  testamentary 
paper,  drawn  and  signed  for  the  deceased  in  his  presence 
and  at  his  request,  was  attested  by  two  witnesses  on  a  sub- 
sequent occasion,  also  in  his  presence  and  at  his  request  at 
the  same  time,  he  then  saying,  "  I  deliver  this  as  my  act 
and  deed  ;  "  it  was  held  to  be  insufficient  as  an  acknow- 
ledgment in  their  presence  of  a  signature  affixed  for  him 
by  another.*  This  decision  does  not  seem  altogether  in 
conformity  with  the  spirit  of  those  in  Thompsouy  Leech  v. 
BateSy  and  Jones,  already  mentioned.  Here  the  intentmi 
clearly  appears  to  have  been  to  make  the  execution  valid, 
if  the  reports  are  accurate ;  but  the  fact  that  the  testator's 
name  w£is  signed  for  him  seems  to  have  necessitated  a 
more  formal  acknowledgment. 
Presenoe  of  The  signature  shall  now  be  ifiade  or  acknowledged  by  the 

what^r^  testator  in  the  presence  of  two  or  more  witnesses  present  at 
the  same  time.^  "  The  witnesses  must  see,  and  be  cognizant 
of  the  acknowledgment  of  the  signature,  where  the  will  is 
so  executed,  to  attest  it.  The  attestation  of  acknowledg- 
ment is  to  answer  the  very  same  purpose  as  were  there  an 
actual  signing  in  their  presence.  How  is  it  possible  that 
the  witnesses  should  swear  that  any  signature  was  acknow- 
ledged unless  they  saw  it  P  They  might  swear  that  the 
testator  said  he  acknowledged  a  signature,  but  they  cotdd 
not  depose  to  the  fact  that  there  was  a  signature  to  be 
acknowledged."  ^ 

>  ffarrUan,  2  Curt.  864 ;  Baw'  '  lUeher  t.  Tiophantf  44  L.  J., 

lifUy  2  Curt.  326.     It  seems  doubt-  Prob.  47. 

fill,  however,  that  these  decisions  '  Summers,  2  Robert.  296 ;  7  N. 

would  be  regarded  as  precedents  C.  662. 

after  those  above.   See  aLto  Aihtortf  ^  Morritt  y.  DougUu,  3  P.  &  D.  1. 

6  N.  C.  649,  where  the  nature  of  *  Hudson  v.  Parker,  3  N.  C.  241, 

the  document  was  not  known  to  242.    See  also  Trinder,  3  N.  G.  276 ; 

the  witnesses.  FauUU  y.  Jackson,  6  N.  C.  Supp.  vii. 
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Before  the  Wills  Act,  the  acknowledgment  might  be  to  Aoknowledg- 
the  attesting  witnesses  separately.^    Now  it  is  not  so.^    A  bc^aeiM^telr 
will  with  the  following  testimonium  clause,  "In  witness  SS^?JJ!®^v  x 
whereof,  I,  Bichard  Dinmore,  have  set  my  hand  and  seal,  not  00  now. 
&€.,"  but  having  no  further  signature  nor  any  seal,  being 
acknowledged  by  the  testator  as  his  last  will,  was  admitted 
to  probate.3    The  point  here  appears  to  have  been  regard- 
ing the  sufficiency  of  the  signature  under  the  Wills  Amend- 
ment Act  however.*    But  positive  affirmative  evidence  by 
witnesses  of  acknowledgment  in  their  presence  is  not  neces- 
sary.    The  court  may  presume  it.^    And  also  where  the 
evidence  as  to  signature  before  attestation  is  conflicting, 
the  court  may  presume  that  the  will  w£is  signed  first.^ 

From  these  cases,  adapting  to  them  where  possible  those 
in  the  conduct  of  which  guidance  is  sought,  may  be 
gathered  much  of  the  law,  as  at  present  decided,  upon  the 
question  of  acknowledgment. 

6  D.  B.    Upon  receiyin^  an  application  for  probate  or  letters  Execution  of 
of  administration  with  me  will  annexed,  the  district  registrar  a  will, 
must  inspect  the  will  and  each  codicil,  and  see  whether  by  the 
terms  of  the  attestation  clause  (if  any)  it  is  shown  that  the  same 
have  been  executed  in  accordance  with  the  provisions  of  statutes 
1  Vict.  c.  26  and  15  Vict.  c.  24. 

12  P.  B.,  15  D.  R.   If  a  will  contain  a  reference  to  any  deed,  Deeds,  kc, 
paper,  memorandum  or  other  document,  of  such  a  nature  as  to  referred  to 'in 
raise  a  question  whether  it  ought  or  ought  not  to  form  a  constituent  a  wiU. 

part  of  the  will,  the  production  of  such  deed,  paper,  memorandum, 
or  other  document  must  be  required,  with  a  view  to  ascertain 
whether  it  be  entitled  to  probate ;  and,  if  not  produced,  its  non- 
production  must  be  accounted  for. 

13  P.  B.,  16  D.  B.  No  deed,  paper,  memorandum,  or  other 
document  can  form  part  of  a  will  unless  it  was  in  existence  at  the 
time  when  the  will  was  executed. 

Attestation. 

The  Wills  Act  requires  that  the  signature  shall  be  made  AttesUtion 
or  acknowledged  by  the  testator  "  in  the  presence  of  two  or  ^uJJ^ 

1  HoH  t.  Oenge,  3  Curt.  160 ;  1           *  Blake  v.  Knight,  3  Curt.  647  ; 

N.  C.  581.  Leeeh  y.  Bates,  6  N.  C.  708;  Bur- 

'  Sect.  9,  ante,  p.  32.  goyne  v.  Showier,   1  Robert.   6 ;    3 

»  Dinmore,  2  Robert.  641.  N.  C.  201. 

«  16  Vict.  c.  24,  B.  1.  «  Blake  v.  Knight,  3  Curt.  563. 


48  Execution. 


more  witnesses  present  at  the  same  time,  and  suoh  witnesses 
shall  attest  and  shall  subscribe  the  will  in  the  presence  of 
the  testator,  but  no  form  of  attestation  shall  be  necessary."^ 
It  is  obvious  that  many  of  the  cases  already  cited  concern- 
ing acknowledgment  are  equally  instructive  regarding 
attestation  also,  for  where  witnesses,  when  called  upon, 
attest  a  will,  the  signature  of  which  they  do  not  see,  and 
the  nature  of  which  they  do  not  know,  there  is  neither 
acknowledgment  by  the  testator  nor  attestation  by  the 
witnesses.  True,  they  attest  the  document  as  a  document, 
but  nothing  more.^  Therefore,  much  of  what  has  been 
stated  regarding  evidence  of  acknowledgment^  follows  also, 
Attestation  of  upon  the  same  authorities,  regarding  attestation  ;  that  is, 
SSnk  bad."^  provided  there  is  evidence  that  the  witnesses  do  not  attest 
the  signature  apparently  in  blank.  For  instance,  a  will, 
so  presented  to  the  attesting  witnesses  that  they  can  see 
only  the  signature,  has  been  rejected,  but  when  signature 
and  attestation  are  on  one  side,  and  the  body  of  the  will  on 
another,  the  attesting  signatures  are  good  if  the  body  be 
seen.* 
Signature  by  Where  a  testator  has  signed  his  name  in  the  presence  of 
nessesT* "  two  witnesses,  and,  at  his  request,  they  attest  his  signature, 
the  execution  is  complete,  and  if  a  third  person  afterwards 
add  his  name  the  court  will  not  come  to  the  conclusion, 
without  cogent  evidence,  that  that  third  person  signed  as 
an  attesting  witness.*  But  where  three  witnesses  signed  a 
memorandum  to  a  will,  after  having  seen  the  testator  sign 
the  will,  and  did  so  at  his  request  and  in  his  presence,  they 
would  be  attesting  witnesses  to  the  will.  If  they  signed, 
not  by  the  testator's  request,  but  for  their  own  satisfaction, 
and  to  preserve  a  record  of  what  did  not  appear  in  the 
will,  there  being  no  testimonium  clause,  they  would  not  be 

»  Wills  Act,  1837,  8.  9.  2  Robert.  296  ;  7  N.  C.  662. 

•  Ilott  V.  Genge  ;  Hudson  ▼.  Far'  '  Antej  pp.  43—47. 

ker ;  Trinderf  Bxid  Fauldt  y,  Jackson,  *  Hammond,   3   Sw.   &  Tr.  90; 

ante,  Keigtcin  y.  K.,  3  Curt.  612 ;  Archer,  2  P.  &  D.  262. 
Harrison,  2  Curt.  864 ;   Summers,  *  Sharman,  1  P.  &  D.  661. 
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attesting  witnesses.^    A  third  person  signing  at  the  tes-  Its  effect. 

tator's  request  is  pritnd  facie  an  attesting  witness,  but  it 

need  hardly  be  said  that  the  court  will  not  preclude  a  party 

interested  from  explaining  under  what  circumstances  she 

(or  he)  signed  the  will,  and  when  a  third  person  has  signed 

his  name  to  a  will,  after  those  of  two  others,  but  there  is 

no  proper  attesting  clause,  and  nothing  to  show  that  this 

signature  was  at  the  testator's  request,  the  person's  title  as 

a  legatee  is  not  affected  thereby.'^     A   testator  havinir  An  (appa- 

.         .  .        rently)  attest* 

asked  a  legatee  to  put  her  name  to  his  will,  and  having  ing  legatee, 
subsequently  executed  it  before  two  attesting  witnesses, 
the  court,  upon  application  for  probate,  refused  to  strike 
out  the  legatee's  signature,  she  seeming  on  the  face  of  the 
instrument  an  attesting  witness,  but  directed  that  the 
proper  time  to  take  the  objection  was  upon  a  suit  for  the 
legacy.'  A  similar  decision  was  come  to  by  Sir  C.  Cress- 
well,  who  pointed  out  that  the  next-of-kin  would  be  pre- 
cluded from  raising  the  question  in  a  court  of  construction, 
where  the  third  witness  could  still  show  that  he  was  not  a 
subscribed  witness  to  the  will.* 

Where  a  will,  duly  executed,  and  subsequently  re-exe-  Two  execu- 
cuted  in  the  presence  of  two  other  witnesses,  the  former  ones  ®°** 
being  also  legatees,  was  found  after  the  testator's  death  with 
the  first  attesting  clause  and  signatures  struck  out,  but  with 
no  evidence  concerning  this  elimination,  the  court  declined 
to  presimie  a  striking  through  before  re-execution,  and 
granted  probate  in  facsimile.^  In  another  case  three  persons 
were  present  and  saw  the  deceased  sign  a  will  and  codicil, 
and  two  of  them  attested.  Immediately  after  they  had 
signed,  the  signature  of  one  of  them  was  struck  through, 
the  deceased  acknowledged  his  previous  signature,  and  the 
third  person  signed  as  an  attesting  witness.^    A  similar 

1  RandJUId  y.  R.,  30  L.  J.,  Ch.  *  Foreit,  2  Sw.  &  Tr.  334;  31 

180,  n.  L.  J.,  Prob.  200. 

»  BandfieldT.R.,  ibid.  177  et  uq,  *  Smith,  34  L.  J.,  Prob.  19;  3 

»  Mitehell,  2  Curt.  916.  Sw.  &  Tr.  689. 

«  Raine,  34  L.  J.,  Prob.  125. 
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Whereof  two 
signatures 
one  is  not 
attesting,  the 
will  is  bad. 

An  attesting 
executor. 


The  law  re- 
garding 
attesting 
legatees. 


decision  followed  here.  Where  the  will  bears  two  signa- 
tures, besides  that  of  the  testator,  one  of  them  having  been 
written  before  the  testator's  signature,  and  not  for  the 
purpose  of  attestation,  the  will  is  bad.^ 

Where  by  his  signature  a  witness  means  to  affirm  that 
the  deceased  executed  the  will  in  his  presence  it  is  good, 
though  he  be  also  an  executor,  if  he  does  not  sign  ex- 
clusively as  the  latter.^  The  statute  requires  that  the 
witnesses  shall  attest  and  subscribe.  If,  therefore,  a 
witness  puts  his  name  on  the  paper  alio  intuitu  or  with 
another  object,  it  will  not  suffice ;  but  it  seems  doubtful  if  a 
witness  to  the  execution  of  a  will  must  sign  as  a  witness  only. 

Under  the  Wills  Act^  gifts  to  an  attesting  witness  or  to 
his  or  her  tcife  or  husband  are  roidJ  But  if  of  three 
attesting  witnesses,  one  a  legatee,  retains  his  legacy,  he 
thereby  becomes  an  incompetent  witness,  though  this  does 
not  affect  the  will.'  A  creditor  attesting  may  be  admitted 
as  a  witness  to  prove  a  will.® 


1  jffoole^  V.  Jotwsy  2  N.  C.  60. 

«  Griffiths  V.  C7.,  2  P.  &  D.  303. 
Sect.  17,  **  That  no  person  shall,  on 
account  of  his  being  an  executor  of 
a  will,  be  incompetent  to  be  admitted 
a  witness  to  prove  the  execution  of 
such  will,  or  a  witness  to  prove  the 
validity  or  invalidity  thereof." 

3  Sect.  16,  **That  if  any  person 
shaU  attest  the  execution  of  any 
will  to  whom  or  to  whose  wife 
or  husband  any  beneficial  devise, 
legacy,  estate,  interest,  gift,  or 
appointment,  of  or  afPecting  any 
real  or  personal  estate  (other  than 
and  except  charges  and  directions 
for  the  pavment  of  any  debt  or 
debts),  shall  be  thereby  given  or 
made,  such  devise,  leg^aoy,  estate, 
interest,  gift,  or  appointment  shall, 
so  far  omy  as  concerns  such  per- 
son attesting  the  execution  of 
such  will,  or  the  wife  or  hus- 
band of  such  person,  or  any  per- 
son claiming  imder  such  person  or 
wife  or  husband,  be  utterly  null 
and  void ;  and  such  person  so  at- 
testing shall  be  admitted  as  a  wit- 


ness to  prove  the  execution  of  such 
will,  or  to  prove  the  validity  or 
invalidity  thereof,  notwithstanding 
such  devise,  legacy,  estate,  interest, 
gift,  or  appointment  mentioned  in 
such  will,*' 

*  Clark,  2  Curt.  330. 

*  Anderson  v.  A.,  13  Eq.  386,  on 
principles  of  public  policy.  Sect. 
14,  "That  if  any  person  who  shall 
attest  the  execution  of  a  wiU  shall 
at  the  time  of  the  execution  thereof 
or  any  time  afterwards  be  incom- 
petent to  be  admitted  a  witness  to 
prove  the  execution  thereof,  such 
will  shaU  not  on  that  account  be 
invalid." 

«  Sect.  16,  "That  in  case  by  any 
will  any  real  or  personal  estate  shaU 
be  charged  with  any  debt  or  debts, 
and  any  creditor,  or  the  wife  or 
husband  of  any  creditor  whose  debt 
is  so  charged,  shall  attest  the  exe- 
cution of  such  will,  such  creditor 
notwithstanding  such  charge  shall 
be  admitted  a  witness  to  prove  the 
execution  of  such  will,  or  to  prove 
the  validity  or  invalidity  thereof." 
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A  will  must  be  signed  by  the  testator  be/ore  it  is  sub-  Attestation 
scribed  by  the  attesting  witnesses  ;i  and  if  they  have  S^t^'"^ 
already  signed  before  him,  their  seals   affixed  after  his 
signature  will    not    render   the  execution  valid.^      The 
statute  does  not  appear  to  require  that  both  witnesses 
should  sign  in  the  presence  of  one  another.^    But  they  must 
attest  and  subscribe  at  the  same  time  when  the  signature  is 
made  or  acknowledged.    A  signature  made  in  the  presence  ^^  f'^  ^« 
of  the  testator  by  one  witness  one  day,  and  an  acknowledg-  aSmowledg- 
ment  of  her  signature  on  another  day  in  the  presence  of  J^x^^  ^\ 
another  attesting  witness,  was  held  bad  by  Sir  H.  Jenner  in  his  pre- 
Fust.*     «  The  words  of  the  act,"  said  he,  "are  prospective,  ^o  tot^ 
Such  witnesses  shall  attest  and  shall  subscribe  the  will  in 
the  presence  of  the  testator,"^  i,  e.,  after  he  has  signed  or 
acknowledged  it. 

Mere  f orgetfulness  by  the  attesting  witnesses  of  the  Imperfect 
order  in  which  a  will  was  signed  is  not  a  bar  to  probate  of 
the  will.®  A  will,  containing  the  attestation  clause  "signed 
in  the  presence  of  us,"  with  the  signatures  of  the  witnesses 
following,  and  beneath  them  that  of  the  testator,  being 
submitted  to  the  court  for  probate,  upon  the  evidence  that 
all  three  were  present  when  they  put  their  signatures  to 
the  will,  but  could  not  remember  in  what  order  they 
signed  it,  was  admitted  as  satisfactory,  as  they  were  inex- 
perienced persons  and  did  simply  what  they  were  asked, 
and  knew  nothing  more  than  that  they  saw  a  signature 
made.  In  this,  as  in  other  respects,  it  will  be  seen  that, 
where  the  spirit  of  the  statute  is  complied  with,  the  court 
usually  admits  the  instrument  in  question  to  probate.' 

The  language  of  the  Statute  of  Frauds,  requiring  attes-  DedidonB 
tation  "  in  the  presence  of  the  testator,"  is  repeated  in  the  SSttute^vem 

»  Cooper  y.  Boekett,  3  Cnrt.  648  ;  *  Moore  v.  King,  2  N.  0.  68 ;  3 

2  N.  C.  392:  4  Moo.  P.  0.  419  ;  Curt.  250;  Allen,2Cxat,  331 ;  Sim- 

Oldinfff   2   Curt.   866;   Pennant  y.  monda^    3   Curt.    79;    Casement  v. 

Kinffteote,  3  Curt.  642.  Fulton,  6  Moo.  P.  G.  139. 

*  Byrd,  3  Curt.  117.  *  Cooper  v.  Bovkett,  3  Curt.  060. 

»  Faum    y.    Jaekton,   6  N.  C.  «  Jonea,  46  L.  J.,  Prob.  80. 

Snpp.  Tii. ;  Webb,  Dea.  and  Sw.  1.  '  Newtov  v.  C,  2  Curt.  320. 
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cases  under 
later  one,  re- 
garding 
"presence  of 
testator." 


The  testator 
must  be  able 
to  see  if  he 
wishes. 


Acknowledg- 
ment by  an 
attesting  wit- 
ness is  bad. 


Wills  Act,  and  hence  the  decisions  under  the  earlier  statute 
govern  also  cases  under  the  later  one.  In  the  presence  of 
the  testator  is  such  a  constructive  presence  as  will  prevent 
the  obtrusion  of  another  'svill  in  the  place  of  the  true  one. 
It  is  enough  if  the  testator  might  see ;  it  is  not  necessary 
that  he  actually  should  see.^  The  true  test  is  whether  the 
testator  might  have  seen  the  attestation,  not  whether  he 
actually  did  see  it.^  The  attestation  must  be  such  as  a 
testator,  if  not  blind,  could  see.^  When  it  takes  place  in 
view  of  the  testatrix,  but  she  does  not  even  know  of  the 
presence  of  the  witnesses,  much  less  that  they  are  attesting 
her  will,  and  therefore  does  not  look  to  see  them,  this  is  not 
a  valid  attestation.  They  must  each  be  aware  of  the 
other's  presence.*  Therefore,  if  in  another  room,  in  view  of 
the  testator,  who  may  be  in  bed  ^  or  in  his  carriage,^  it  is 
good,  but  if  not  in  view  it  is  bad;^  but  if  in  the  same  room, 
curtains  only  obstructing  the  view,  and  no  evidence  of 
fraud  existing,  it  is  a  constructive  presence.  Had  he 
chosen  the  testator  might  have  had  the  curtains  drawn.^ 
It  is,  as  stated  above,  not  absolutely  necessary  that  the  tes- 
tator should  see  the  attestation,  or  if  so  a  blind  man's  will 
could  never  be  duly  attested.®  When  a  testatrix,  though 
in  the  same  room,  could  not  have  turned  in  bed  to  see  an 
attestation  behind  her  back,  it  was  held  bad,  more  espe- 
cially as  there  was  a  suspicion  of  fraud.  There  would 
have  been  no  difference  in  principle  had  the  witnesses 
signed  downstairs.^® 

An  attesting  witness  may  not  acknowledge  his  previously 
subscribed  signature.^^    To  pass  over  a  signature  previously 


»  Shires  y.  Glasscock,  2  Salk.  687, 
see  note ;  Norton  v.  Bazzctt,  Dea.  & 
Sw.  269. 

«  Triftmel,  11  Jur.,  N.  S.  248. 

Piercy,  1  Robert.  278. 

KiUick,  3  Sw.  &  Tr.  678. 

Lay  ▼.  Smithy  3  Salk.  306. 

Casson  ▼.  Ladcy  1  Bro.  Ch.  99. 

Doe  V.   Manifold,   1   M.   &  S. 
294 ;     Winchrhcn    v.    Wnuchopfy    3 
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7 


Russ.  441  ;  Newman^  1  Curt.  914 ; 
ElliSy  2  Curt.  396 ;  Colman,  3  Curt. 
118. 

«  Newton  v.  Clarke,  2  Curt.  322. 

•  See  Todd  v.  JFinchelseay  2  Carr, 
&  P.  491. 

10  Trtbe  V.  r.,  7  N.  C.  132 ;  1 
Robert.  775. 

"  Moore  v.  Kitty,  3  Curt.  253 ; 
Casement  v.  Fulfony  5  Moo.  P.  C.  139. 
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made  with  a  dry  pen  is  no  more,  so  it  was  held,  than  an 
acknowledgment  of  the  signature,  and  therefore,  in  the 
case  of  a  witness,  void.^ 

At  the  end  of  the  seventeenth  century,  Dolben,  J.,^  stated  Poation  ci 
that  a  devise  written  on  different  sheets  of  paper,  and  m^toros  ^ 
attested  by  the  three  witnesses   (under  the  Statute  of 
Frauds),  each  on  a  different  sheet y  was  duly  attested.'    In 
the  year  1855  also  a  will,  executed  before  1838,  in  which 
the  attesting  signatures  were  on  different  pages,  was  found 
to  have  been  duly  attested  imder  the  Statute  of  Frauds, 
after  mature  deliberation  by  the  Court  of  Queen's  Bench  in 
an  action  of  ejectment.     "There,"  said  Lord  Campbell,  may  be  on  any 
**  the  mere  requisition  that  the  will  shall  be  subscribed  by  l^nment, 
the  witnesses  is,  we  think,  complied  with  by  the  witnesses 
who  saw  it  executed'  by  the  testator  immediately  signing 
their  names  on  any  part  of  it  at  his  request  with  the  inten- 
tion of  attesting  it."*    There  is  no  place  specially  indicated 
by  the  statute  as  being  the  part  of  the  paper  at  which  the 
witnesses  ought  to  sign ;  and  the  Court  of  Queen's  Bench 
has  again  recently  decided  that  the  word  "  subscribe  "  in 
the  Statute  of  Frauds  does  not  mean,  according  to  its 
literal  derivation,  "  sign  imder,"  but  that  the  signature  of 
the  witnesses  may  be  on  any  part  of  the  paper,  if  written 
fHth  the  intent  of  authenticating  the  document.     That  deci-  if  placed  thcro 
sion*  is  clearly  applicable  to  the  language  of  the  modem  execution, 
statute.    Accordingly  a  will,  signed  on  one  page  and  attested 
Ofi  afwthcTy  has  been  admitted  to  probate.®    Attestation 
upon  the  first  page,  and  signature  upon  an  intermediate 
page,  have  been  held  to  entitle  a  paper  to  probate. 

A  testatrix  made  her  will  upon  a  printed  will  form.  Example. 
The   space  for  the   signatures  of  the  testatrix  and  the 
attesting  witnesses  was  at  the  foot  of  the  first  page.     The 

>  riai/fte    V.  Scriven,   1   Robert.  *  B,  v.  P.,  ibid.  450. 

774  ;    7    N.    0.    122;    Morritt  v.  »  Eandjield  r.  E.j  30  L.  J.,  Ch. 

Douglas,   3  P.  ft  D.  1 ;   see  also  180,  n. 

Bailff  y.  Bellamy ,  9  Dowl.  P.  C.  507.  «  Davit,  3  Curt.  748;  Chamttey,  1 

*  LeaY.  Zibb,  Garth.  35.  Robert.  758. 

3  £obertsr,Fhillipa,iE.&B,i6i. 
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testatrix  and  the  attesting  witnesses  signed  the  paper 
at  the  foot  of  the  first  page  in  the  space  for  their  signa- 
tures immediately  following  the  attestation  clause.  It 
being  impossible  to  conclude  the  will  here,  the  writing 
continued  on  the  second  and  third  pages,  and  the  testatrix 
signed  the  paper  again  at  the  foot  of  the  second  page. 
Probate  was  granted  of  the  will  without  the  additional 
writing  upon  the  third  page,  on  the  inference  that  the 
last  signature  was  manifestly  intended  as  such,  and  that 
no  particular  position  was  necessary  to  the  validity  of  the 
attesting  signatures.  The  application  was  for  probate  in 
common  form,  and  was  uncontested.^  Where  the  attesting 
witnesses  signed  an  endorsement  on  the  back  of  the  will  at 
the  testator's  request,  this  was  held  a  valid  attestation.* 
A  testatrix  requested  two  friends  to  attest  a  codicil  to  her 
will.*  It  was  proved  that  both  papers  were  fastened  by 
a  pin,  and  that  the  witnesses,  instead  of  subscribing  the 
codicil,  signed  the  back  of  the  will,  thinking  they  were 
attesting  the  signature  of  the  testatrix  at  the  foot  of  the 
codicil.  The  court  decreed  probate,  on  the  ground  that 
the  papers  were  fastened  together,  and  therefore  the 
attestation  was  valid,  as  no  particular  part  of  the  paper  is 
assigned  for  attestation. 

It  is  not  necessary  that  witnesses  should  attest  every 
page  of  a  will,  or  that  they  should  know  the  contents,  or 
that  each  page  should  be  shown  to  them.*  A  will,  didy 
signed  and  attested  on  the  third  page,  at  the  foot  of  which 
were  the  words  "  turn  over,"  contained  on  the  fourth  a 
clause,  of  the  same  date  as  the  execution,  but  imattested 
by  the  witnesses,  whOy  howeterj  before  attestingy  saw  some 
meriting  on  the  fourth  page.  Though  the  effect  of  the  clause 
was  most  material,  the  court,  being  of  opinion  that  the 
attestation  did  not  apply  to  it,  excluded  it  from  probate.* 


1  TTray,  6th  March,  1883,  MS. 
'  Chamney,  7  N.  C.  70. 
'  Braddock,  46  L.  J.,  Prob.  96  ; 
1  P.  D.  433. 


*  Bond  V.  Seawellf  3  Burr.  1776 ; 
Greporu  v.  Q.  P.,  4  N.  C.  620; 
Marsh  v.  if.,  3  Sw.  &  Tr.  629. 

«  DearU,  47  L.  J.,  Prob.  45. 
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As  already  stated,  the  witness  must  sign  with  the  inten- 
tion of  attesting  the  execution  by  the  testator,  and  there- 
fore a  will  bearing  the  signatures  of  witnesses  on  certain 
sheets  as  a  protection  against  interpolation,  but   none 
attesting  the  testator's  signature,  was  rejected.^     They  Separate  in- 
must  attest  each  instrument,  even  though  two  different  yjS^^^^te 
ones,  t.  e,j  a  will  and  a  codicil,  be  upon  the  same  sheet  of  attestation. 
paper.^ 

As  the  Wills  Act  requires  no  form'  of  attestation,  bare  No  form  re- 
signatures  suffice.*    Nothing  more  is  required  than  that  ^**^*®; 
the  will  should  be  attested  by  the  witnesses,  i.  e.y  that  they  turee  eSSoe. 
should  be  present  as  witnesses  and  see  it  signed  by  the 
testator,  and  that  it  should  be  subscribed  by  the  witnesses 
in  the  presence  of  the  testator.^    The  entire  absence  of  an  Effect  when 
attestation  or   testimonium  clause  would  only  necessitate  oiaus^SSmt- 
extrinsic  evidence,  dear  and  satisfactory,  of  due  execution  uig, 
and  attestation.®    A  testatrix,  having  duly  executed  her 
will,  which  was  drawn  by  her  solicitor  from  her  instruc- 
tions, and  read  over  and  approved  of  by  her,  desired,  while 
in  extremisy  but  sane,  additions  to  it.     These  were  made 
by  interlineations,  and  initialed  by  the  testatrix  and  the 
attesting  witnesses.     On  motion  as  to  their  effect,  the 
President,  after  considering,  admitted  them  to  probate.' 
The  attestation  clause  is  not  indispensable,  but  it  is  a  de- 
sirable precaution.     Where  a  will  contained  this  imperfect  or  imperfect, 
attestation  clause,  "  in  presence  of  the  imdersigned  as  wit- 
nesses on  this  the  5th  day  of  June,  1871,  I  set  my  hand 
and  signature,"  and  the  witnesses,  whose  names  appeared 
below,  were  unknown  to  the  deceased's  family,  and  could 
not  be  discovered,  the  court  dispensed  with  the  affidavit  of 
execution  and  decreed  probate,  the  executrix,  who  alone 
woidd  be  benefited  by  the  intestacy,  consenting.* 

Attestation,  like  signature  by  the  testator,  may  be  by  Marks  eyen 

will  suffice. 

'  Ewen  T.  Frankliny  Dea.  &  Sw.  9.  *  Roberts  r.  Phillips,  4  E.  & B.  453. 

»  Taylor,  2  Robert.  411.  «  Ibid.  457. 

»  Sect.  9,  anU,  p.  32.  '  BUwitt,  Feb.  10th,  1880. 

♦  Bryan  v.  WhiU,  2  Robert.  317.  "  Uux,  46  L.  J.,  Prob.  39. 
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mark,^  or  even  by  initials,*  but  it  must  he  intended  to  repre^ 
But  they  must  sent  the  name.^  The  marks  or  initials  must  be  clearly  to 
attest  the  instrument,  and  not  alterations  in  it.*  Though 
intended  to  attest  the  re-execution  of  the  will,  they  will  not 
suffice  for  that  purpose  if  inserted  opposite  alterations  in 
the  body  of  it.*  The  marks  or  initials  must  be  to  identify 
the  person  attesting,  as  where  a  witness  simply  wrote  and 
Sundry  writ-  with  that  object,  "servant  to  Mr.  Sperling."®  Simdry 
writings  on  a  will  by  a  witness,  but  none  directly  evidencing 
attestation,  will  not  suffice  for  that  purpose.^ 

When  a  witness's  hand  is  guided  to  affix  his  signature, 
the  act  is  still  valid  as  an  attestation.*  The  act  is  his  own.® 
If  he  takes  some  share  in  the  act  of  writing  it  appears  to 
be  sufficient.^®  If,  however,  a  witness  merely  correct  an 
error  in  his  signature  previously  affixed,  or  do  some  act 
not  equivalent  to  re-attesting  the  will  when  acknowledged 


ings  by  wit 
nessbad. 


A  correction 
is  not  attesta- 
tion which 
must  be  to 
attest  and  nO" 


thing  ehort  of   by  the  testator  to  another  attesting  witness,  as  the  addition 

•*"  of  a  date,  the  execution  is,  as  regards  attestation,  held 

bad  ;^^  even  though  the  previous  writing  be  the  attestation 

of  the  will,  and  the  latter  be  intended  as  a  codicil  to  it. 

Where  bona         And  where  there  is  any  doubt  regarding  the  bona  fides 

proof  must  be  ^^  ^^^  transaction,  the  court,  in  the  absence  of  clear  proof, 

dear.  -^jy^  it  appears,  reject  a  paper  so  attested.     For  instance, 

where  the  names  of  the  attesting  witnesses  were  signed  to 

a  will  for  them  while  they  held  the  top  of  the  pen,  and 

afterwards  their  affidavits  before  the  court  were  fairly 

signed,  the   instrument  was  rejected,  in  the  absence  of 

satisfactory  explanation  of  this  inconsistency.^^ 


1  Harrison  v.  H.y  8  Ves.  jun. 
186;  Addy  v.  Grix,  ibid.  604; 
Baker  v.  Denning^  8.  A.  &  E.  97  ; 
Ashmorc^  3  Curt.  766;  Amiss,  2 
Robert.  116  ;  7  N.  C.  274  ;  Brt/ee, 
2  Curt.  826. 

*  Hindmarsh  v.  Charlton,  8  H.  L. 
167. 

»  Christian,  2  Robert.  110;  7  N. 
C.  266. 

*  Eynon,  3  P.  &  D.  92  ;  Maddock, 
ibid.  169. 


«  Martins,  1  Robert.  712 ;  6N.  C. 
694. 

6  Sperling,  3  Sw.  &  Tr.  272. 

^  Eynon  and  Maddock,  ante, 

*»  Harrison  v.  Elvin,  3  Q.  B.  119  ; 
2  G.  &  D.  769  ;  Frith,  1  Sw.  &  Tr. 
8  ;  Lewis  v.  X.,  2  Sw.  &  Tr.  163. 

»  Kilcher,  6  N.  C.  16. 

*"  L.  V.  L,,  ante, 

'^  Hindtnarsh  v.  Charlton,  8  H.  L. 
160  ;   Trevanion,  2  Robert.  311. 

^'  Kilcher,  ante. 
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Where  however  the  writing  is  altogether  by  another  ThewitneM 
hand,^  though  it  be  that  of  the  co-attesting  witness,  it  is  ^^^f*™*®^ 
bad,^  though  the  testatrix  herself  desire  it.     "  The  non- 
attesting  witness  might  have  made  her  mark." 

The  court  has  not  hitherto  rejected  an  instrument  simply  Effect  of  seal- 
because  it  w£W  sealed  only  by  the  attesting  witnesses.     In  ^^' 
a  case  where  seals  were  affixed  to  give  greater  validity,  to 
a  will  signed  after  attestation^  the  court  did  reject  it,  but  on 
the  latter  ground  alone.* 


Publication. — By  section  13*  of  the  Wills  Act  a  will,  PubUoation 

is  un 
aary. 


executed  according  to  the  requirements  of  section  9,'  is  ^*^^®<^' 


one. 


valid,  without  any  other  publication. 

Finally,  as  to  the  attestation  of  wills  and  codicils  dated  Noatte«tation 
aft^r  31st  December,  1837,  the  rules  direct  as  follows :—     ^^jenr 

7  D.  E.  If  there  be  no  attestation  clause  to  a  will  or  codicil 
presented  for  probate,  or  if  the  attestation  clause  thereto  bo  in- 
sufficient, the  district  registrar  must  require  an  affidavit  from  at 
least  one  of  the  subscribing  witnesses,  if  they  or  either  of  them  be 
living,  to  prove  that  the  provisions  of  1  Vict.  c.  25,  s.  9,  and  15 
Vict.  c.  24,  in  reference  to  the  execution,  were  in  fact  complied  with. 

5  P.  E.,  8  D.  E.  If,  on  perusing  the  affidavits  of  both  the  sub- 
scribing witnesses,  it  appear  that  the  requirements  of  the  statute 
were  not  complied  with,  the  registrars  (principal  or  district)  must 
refuse  probate. 

7  P.  E.,  10  D.  E.  If  both  the  subscribing  witnesses  are  dead,  or 
if  from  oliier  circumstances  no  affidavit  can  be  obtained  from  either 
of  them,  resort  must  be  had  to  other  persons  (if  any)  who  may  have 
been  present  at  the  execution  of  the  will  or  codicil;  but  if  no 
affidavit  of  any  such  other  person  can  be  obtained,  evidence  on 
affidavit  must  be  procured  of  that  fact,  and  of  the  handwriting  of 
tiie  deceased  and  tne  subscribing  witnesses,  and  also  of  any  circum- 
stances which  may  raise  a  presumption  in  favour  of  the  due 
execution. 

16  P.  E.,  19  D.  E.  The  above  rules  and  orders  respecting  wills 
apply  equally  to  codicils. 

>   WhiUy  2  N.  C.  461.  in  manner   hereinbefore  required 

'  Cop$,  2  Eobert.  336.  shaU  be  valid  without  any  other 

•  Byrdy  3  Curt.  117.  publication  thereof.'* 

*  Sect.  13,  **  And  be  it  further  >  See  ante,  p.  32. 
enacted,  that  every  wUl  executed 
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CHAPTER  IV. 

Revocation  and  Revival. 

The  presumption  upon  the  irregular  appearance  of  a  will 
is  two-fold — of  revocatioHy  as  above,  or  of  alteration}  And, 
first,  as  regards  revocation.  A  will  is  of  course  revocable 
during  the  testator's  life.  It  would  be  against  the  nature 
of  a  will  to  be  so  absolute  that  he  who  makes  it,  being  of 
good  and  perfect  memory,  cannot  countermand  it.^  It 
becomes  necessary  here  to  ascertain  the  law  regarding  re- 
vocation, before  the  Wills  Act  (that  is,  by  the  Statute  of 
Frauds),  and  afterwards,  by  the  operation  of  the  later 
statute. 


Unbeb  thb  Statute  of  F&audb.^ 

No  devise  in  writing  of 
realty,  nor  any  clause  thereof, 
was  revocable,  except  by  will 
or  codicil  in  writing,  or  other 
writing  (duly  executed)  de- 
claring the  same,  or  by  bum- 

1  Post,  p.  71. 

«  2  Co.  441. 

3  29  Car.  2,  o.  3,  s.  6. 

*  Sect.  18.  "And  be  it  further 
enacted,  that  every  will  made  by  a 
man  or  woman  shall  be  revoked  by 
his  or  her  marriage  (except  a  will 
made  in  exercise  of  a  power  of  ap- 
pointment, when  the  real  or  personal 
estate  thereby  appointed  would  not 
in  default  of  sucn  appointment  pass 
to  his  or  her  heir,  customary  heir, 
executor,  or  administrator,  or  the 
person  entitled  as  his  or  her  next  of 
kin,  imder  the  Statute  of  Distribu- 
tions)." 

6  Sect.  19.  "And  be  it  further 
enacted,  that  no  will  shall  be  re- 
voked by  any  presumption  of  an  in- 


Undeb  thb  Wills  Act. 

A  will  (of  realty  or  per- 
sonalty) is  revoked  by  mar- 
riage* (except  those  imder 
powers),  but  not  by  presimip- 
tion.* 

No  will  or  codicil,®  or  any 

tention,  on  the  ground  of  an  altera- 
tion in  circumstances." 

«  Sect.  20.  **  And  be  it  further 
enacted,  that  no  wiU  or  codioQ,  or 
any  part  thereof,  shaU  be  revoked 
otherwise  than  as  aforesaid,  or  by 
another  will  or  codicil  executed  in 
manner  hereinbefore  required,  or 
by  some  writing  declaring  an  inten- 
tion to  revoke  the  same,  and  exe- 
cuted in  the  manner  in  whidi  a 
will  is  hereinbefore  required  to  be 
executed,  or  by  the  burning,  tear- 
ing, or  otherwise  destroying  the 
same  by  the  testator,  or  by  some 
person  in  his  presence  and  by  his 
direction,  with  the  intention  of  re- 
voking the  same." 


Revocation  under  i/ie  Wills  Act.  59 

UiiDSB  THE  Statute  or  FBAirse.  Undsb  the  Willb  Act. 
ing,  canoelling,  tearing,  or  part  thereof,  shall  be  re- 
obliterating  the  same  by  the  yoked  otherwise  than  as 
testator,  or  in  his  presence  aforesaid  (f.^*.  by  marriage), 
and  by  his  direction  and  con-  or  by  another  will  or  codicil 
sent.  duly  executed,  or  by  some 
No  written  will  of  per-  writing — declaring  an  inten- 
sonalty,  or  any  part  thereof,  tion  to  revoke  the  same — 
could  be  repealed  or  altered,  duly  executed ;  or  by  bum- 
except  the  words  eflFecting  ing,  tearing,  or  otherwise 
the  change  were,  in  the  life-  destroying  the  same  by  the 
time  of  the  testator,  com-  testator,  or  by  some  person 
mitted  to  writing,  read  over  in  his  presence  and  by  his 
to  him,  and  allowed  by  direction,  with  the  intention 
him  before  three  witnesses  at  of  revoking  the  same. 
least.^ 

Alterations  in  the  law  by  the  Wills  Act.^ 

By  it  wills  of  realty  and  personalty  must  be  executed 
and  revoked  in  the  same  way.'  The  act  has  abolished  all 
implied  revocations.  No  alteration  of  circumstances  but 
by  marriage  will  amount  to  an  implied  revocation  (and 
marriage  is  now  an  express  revocation).  The  next  altera- 
tion is  in  the  substitution  in  the  later  statute  of  the  words 
"  otherwise  destroying "  for  cancelling  and  obliterating 
in  the  former  one.  With  the  exception  of  these  altera-  The  law  in 
tions,  the  law  upon  revocation  before  the  act  will  be  found  "^o«*  .respects 

/  .  .  remama  as 

applied  also  to  cases  smce  it  came  mto  operation.     Hence  before  re- 
it  is,  with  these  exceptions,  imchanged.    Where  the  change  fJJa^.'*' 
becomes  important  it  will  be  pointed  out. 

Bevocation,  under  the  Statute  of  Frauds,  may  be  effected  How  it  is 
by  framing  a  new  will  amounting  to  a  revocation  of  the  ®^®°*^- 
first,  or  by  burning,  tearing,  cancellation,  or  obliteration 

>  Statute  of   FraodB,  sect.   22,  >  1  Viot.  c.  26. 

poit,  p.  114,  text.  '  SUphent  v.  Taprell,  2  Curt.  463. 
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by  the  testator,  or  in  his  presence  and  by  his  directions 
and  consent.     And  if  these,  or  any  of  them,  were  per- 
formed in  the  sHghtest  manner,  this,   joined  with  the 
Modes  of  re-    declared  intent,  was  a  good  revocation.^     The  different 
vocation.         modes  of  revocation,  then,  may  be  taken  generally  to  be — 

1.  By  burning,   tearing,   cancelling,  or   otherwise  de- 
stroying ; 

2.  By  a  subsequent  inV//  (as  distrnguiahed  from  a  codica  or  other  writing). 

3.  By  an  express  revocation  in  writing ; 

4.  By  marriage ; 

5.  By  the  revival  of  an  earlier  will. 

This  division  will  here  include  cases  under  both  statutes. 

BY  BURNING,  TEARING,  &C. 

ReTocatory  A  testator  must  himself  revoke  his  own  will, — actively  or 

done"by"or  in  constructively.    He  cannot  authorize  a  person  to  destroy  his 
presence  of      -vvqU  after  his  death,  the  Wills  Act^  requiring  that  the  act 
hiadirectwn.    of  destruction  should  be  done  in  the  testator's  presence.^ 
This  applies  also,  it  seems,  imder  the  old  statute,  the  words 
of  which,   relating  to  the   question  of   authority  in  this 
respect,  appear  to  be  similar  in  effect,  and  almost  exactly 
so  in  expression.     A  codicil,  burnt  with  intent  to  revoke, 
by  the  testatrix's  order,  but  not  in  her  presence,  was  held 
to  effect  no  revocation,  and  probate  was  decreed  of  a  draft.* 
Destruction  also  must  be  by  the  testator's  direction  and 
consent.     Where  a  vnfe  destroyed  her  husband's  will  with- 
out his  consent,  the  court  admitted  a  copy  of  it  to  probate. 
Effect  of         and  condemned  her  in  the  costs.^     If  a  testator  tore  off 
natl^^ore  ^^  effaced  his  seal  and  signature,  or  signature  only,®  at  the 
1838.  end  of  a  wiU,  the  court  inferred  an  intention  to  revoke  the 

whole  will,  this  being  the  ordinary  mode  of  performing 

1  Bibb  Y.  ThonuUf  2  W.  Black.  *  Badds,  Dea.  &  Sw.  290 ;  Booke 
1043.                                                           V.  Langdon,  2  L.  T.  495. 

2  1837.  *  Home  v.  if.,  P.  C,  cited  Hayes 
>  Stoekwell  t.  Ritherdon,  6  K.  C.       &  Jarman,  7th  ed.  35. 

409 ;  1  Robert.  661.  «  Slade  v.  Friend,  2  Lee,  84. 
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that  operation  prior  to  the  Wills  Act.*     If  it  purported, 

acoording  to  the  attestation  clause,  to  be  signed  and  sealed, 

the  effect  was  the  same  ;^  and  it  should  seem  so  dfortion. 

Tearing  off  the  signature  and  attestation  clause  is,  in  the 

absence  of  evidence,  revocation  "  of  course."  ^    And  where  Tearing  off 

a  will  professes  to  be  executed  under  seal,  and  is  published  evocation  if 

and  attested  as  a  sealed  instrument,  when  the  seal  is  torn  ^^  intent. 

off  animo  revocandiy  it  ceases  to  be  the  instrument  which 

the  testator  professed  to  execute  and  to  publish  to  the 

attesting  witnesses,  and  through  them  to  the  world.     It  is 

destroyed  in  its  entirety,  and  ceases  to  be  (by  means  of 

tearing)  the  instrument  for  which  it  had  been  published, 

and  is  therefore  revoked.**     Where  the  signature  is  erased.  Erasure  with- 

i_    J        J        .  ,.    ii  'n         .  .  out  intent. 

but  not  ammo  revocandiy  the  erasure  will  not  operate  as  a 
revocation.*  The  same  is  also  obviously  true  if  a  witness's 
signature  be  so  erased.^ 

When  a  will  was  found  in  tico  pieces  without  evidence  of  Mere  tearing 
intent  to  revoke,  the  court  refused  to  presume  it,  stating,  ^  VevoSuon 
"If  the  testator  intended  to  revoke  he  would  have  re-  in  the  absence 
moved  all  doubt  by  tearing  off  the  seal  and  erasing  the 
names  of  the  witnesses."'     "If  a  man  puts  a  seal  on  a 
will  he  means  to  attest  in  the  most  solemn  way.     The 
tearing  off  the  seal  is  surely  strong  evidence  that  he  means 
to  destroy  the  will."®     When,  in  the  witnessing  clause,  a  If  signatures, 
testator  has  expressly  noticed  the  circumstance  of  his  having  gu^^'oretom 
signed  all  the  preceding  pages  of  his  will,  by  so  doing  he  o?  interme- 
has  made  those  signatures  a  part  of  his  will,  and  having  tgyw^^' 
torn  them  off  some,  the  animus  being  proved,  he  has  torn  'o^o^«- 
his  will  under  the  statute^  and  effected  a  revocation,  even 
though  his  final  signature  remains  uninjured.*®  And,  since  CanceUation 
the  Wills  Act,  when  a  testatrix,  having  executed  her  will  ^'^^J|J^ 

roTOcation. 

•  >  DapUsT,  D.,  1  Lee,  444;  Scruby  •  Coleman,  2  Sw.  &  Tr.  316. 
V.  Fordham,  1  Add.  78.  '  3  N.  C.  606. 

•  «  Lambert  t.  X.,  3  Hagg.  669.  •  Martin,  B.,  Price  v.  Powell,  3 
»  LeudM,  1  Sw.  &  TV.  31.                    H.  &  N.  346. 

«  Price  T.  Ptiwell,  3  H.  &N.  341.  •  Sect.  20,  ante.  p.  68. 

*  Kififf,  2  Robert.  403.  ^^  Williams  v.  Tylie,  Johns.  630. 
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by  signing  her  name  at  the  foot  of  each  sheet,  cut  oflE  the 
signatures  on  the  first  five  sheets  and  cancelled  her  own 
signature  at  the  end  on  the  last  sheet,  writing  underneath 
that  she  had  cancelled  the  will  on  a  certain  day,  the  court 
held,  as  the  testatrix  had  referred  in  her  will  to  those 
signatures  as  giving  validity  to  it,  that  it  was  destroyed  in 
its  entirety.^ 

It  has  been  shown  that  if  signatures  in  the  intermediate 
sheets  of  a  'will,  and  referred  to  in  tlie  attestation  clause, 
are  torn  off,  a  revocation  ensues,  though  the  signature  at 
the  end  remains.^  And  if  the  intermediate  pages,  duly 
signed,  remain,  and  the  signatures  at  the  end,  which  are  the 
only  ones  satisfying  the  Wills  Act,  are  destroyed,  the  will 
is  presumed  to  have  been  revoked  thereby.' 
Destruction  Eevocation,  to  be  valid,  need  not  necesBarily  have  been 
entire^  ^7  entire  dcstrncfion  or  tearing  in  pieces,  nor,  as  already 

seen,  need  it  be  so  now.*  A  wiU,  ripped  and  thrown  on 
the  fire  with  an  intention  of  revocation,  though  that  inten- 
•  tion  was  frustrated,  was  held  to  have  been  revoked.*  But 
one  of  the  specific  acts  in  the  statute  must  be  performed 
at  least  and  appreciably  in  part.  Where  a  testator,  intending 
to  destroy  his  will  of  freehold  property,  threw  it  on  the 
fire,  but  it  was  snatched  off  against  his  wishes  and  taken 
away,  with  the  comer  of  the  envelope  only  singed,  this  was 
held  no  revocation.^  There,  it  was  said,  "  If  a  testator  per- 
severes in  the  intention  of  revoking  his  will  he  shall  fulfil 
it  by  some  of  the  means  i)ointed  out  in  the  statute,  by 
writing  or  by  cancellation.^  If  by  the  latter,  there  must 
be  a  partial  burning  of  the  instrument  itseK."®  Where 
the  hand  of  a  testator  in  the  act  of  tearing  his  will  was 
arrests,  and  he  submitted  to  the  interference,  the  intent 

»  Harris,  3  Sw.  &  Tr.  488.  •  See  Winsar  v.  Pratt,  2  Brod. 

2  miliams     V.      Tylie,     Johns.  &  Bing.  655. 

634.  •  Seed  v.   Harris,   6  A.   &  E. 

'  GuUan,  1  Sw.  &  Tr.  23.  209 ;  2  Nev.  &  P.  615,  Denman, 

*  Ante,  p.  60.  C.  J. 

6  Bibb  T.  Thomas,  2  W.  Black.  •  Ibid.,  Patteaon,  J. 
1043. 
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was  here  held  to  be  itself  revoked,  before  the  act  was 

complete.     In  other  words,  he  did  not  persevere  in  the 

intent.^     But,  unless  the  testator  did  all  he  intended,  the 

act  of  revocation  would  be  incomplete,  and  therefore  of  no 

effect.     In  a  similar  case  to  the  last  one,  since  the  Wills 

Act  of  1837,  a  will,  so  treated  by  the  testator,  was  admitted 

on  motion,  with  the  consent  of  the  next  of  kin,»  which 

renders  this  case  far  from  complete  as  an  authority.     It  is 

hardly  necessary  to  say  to  what  extent  the  will  must  be  but  the  intent 

destroyed,  but  there  must  be  such  an  injury  vnih  intent  to  "^"^^  ^  '^• 

revoke,  as  destroys  the  entirety  of  the  will.^    Any  tearing 

will  operate  as  a  revocation,  if  it  be  intended, — if  in  other 

words  the  testator,  when  he  ceased  tearing,  had  done  all 

he  contemplated  doing  for  the  purpose  of  revoking  his 

will.* 

The  (modem)  statute,  for  wise  purposes,  did  not  leave  the 
fact  of  cancellation  (i.  e,  revocation)  to  depend  on  mere 
intent,  but  required  definite  acts.     In  the  making  of  a 
will,  if  the  proper  signatures  were  not  affixed,  no  explana-  TheWOlflAct 
tion  of  the  want  of  signatures  could  be  received,  and  so,  ^^^^' 
when  a  will  has  been  made,  to  revoke  it  there  must  be  aUreapecta. 
some  act,  coupled  with  the  intention  of  revoking,  to  bring 
the  case  within  the  sixth  section.*    The  principle  appears 
to  have  been  established  that,  if  the  intention  to  revoke 
was    apparent,   an    act    of    destruction    or    cancellation 
should   carry  such   intention   into    effect,   although    not 
literally  an  effectual  destruction  or  cancellation,  provided 
the  testator  had  completed  all  he  designed  to  do  for  that 
purpose.® 

Where  an  instrument  partially  burnt  and  torn  across  is 
submitted  for  probate,  the  party  opposing  it  must  prove 
the  cancellation  to  have  been  that  of  the  testator  and 

*  Ferhei  v.  P.,  6  A.  &  E.  216 ;  *  Reed  v.  Harris,  Coleridge,  J., 
3  Bam.  &  Aid.  489.                                ante. 

»  CoWerg,  2  Curt.  833.  «  WiUiams  on  Exora.  cited  bv 

»  Reedy,  Harris,  ante,  WiUes,  J.,  12  C.  B.,  N.  S.  626, 

♦  Elms  Y,  E.,  1  Sw.  &  Tr.  165.         Bee  Moore  v.  Torre,  1  Phillim.  401. 
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intentional.^     Where  no  explanation  is  given  the  animus 

eamelkndi  is  presumed,  and  those  who  allege  the  contrary 

An  eragure  of  must  prove  it.^    An  erasure  of  a  portion  of  an  indorsement 

dam  on  the     "upon  an  envelope,  retemng  to  wills  contained  within,  to 

envelope  oon-  the  effect  that  the  unattested  one  should  supersede  the  duly 

will  is  of  no     attested  one,  was  treated  as  insufficient.' 

effect.  ^  y^Y  revoked  intentionally  revoked  also  the  draft, 

tmder  the  old  law.     A  draft  would  not  now  have  any 

effect  under  the  Wills  Act,  being  unexecuted.* 

A  testator's  will,  in  his  own  custody  and  missing  at  his 
death,  is  presumedly  destroyed  by  him  animo  revocandi? 
Presumption  of  destruction  by  another  without  his  know- 
ledge or  authority  would  be  (of  course)  presumption  of 
a  crime.®  But  a  will  destroyed  without  the  testator's 
authority,  will  be  admitted  to  probate  if  the  contents  are 
known.^  Here  the  (testator's)  intent,  the  essence  of  the 
act,  is  of  course  wanting.  Destruction  by  himself  is  a  pnmd 
facie  presumption  only,  and  the  contrary  may  be  proved ;  * 
evidence  of  intent,  generally,  being  admitted.®  This  pre- 
sumption does  not  apply  where  the  testator  becomes 
insane  after  execution,  and  remains  so  till  death.  If 
revocation  be  alleged,  destruction  during  sanity  must  be 
proved,  otherwise  probate  ^®  of  the  ^vill  passes,  and  in  its 
original  condition  if  ascertainable ;  ^^  and  so  also  of  a  wife's 
will  imder  a  power,  destroyed  by  her  imder  compulsion.'^ 
But  where  there  is  no   allegation  of  insanity,  and  the 


'  Hitehinga  v.  Wood^  2  Moo.  P. 
C.  C.  447. 

«  Moore  v.  Jf.,  1  PhUlim.  419. 

'  OrantUy  v.  Garthwaite^  2  Kuad. 
Chanc.  90. 

*  Moore  v.  Torre,  1  Phillim.  400. 

»  Helyar  v.  if.,  1  Lee,  472. 

«  Riekarda  v.  Mumford,  2  Phil- 
lim. 24;  Welch  v.  Phillips,  I 
Moore,  P.  C.  C.  296  ;  Broum  v.  B., 
8  E.  &  B.  876 ;  Miteheson,  32  L.  J., 
Prob.  202. 

'  Trevehjan  v.  71,  1  Phillim. 
149. 


8  Patten  v.  Poulton,  1  Sw.  &  Tr. 
56. 

»  Zilie  V.  Z.,  3  Hagg.  184; 
Sroum  V.  J5  ,  8  E.  &  B.  876, 
affirmed  on  appeal ;  Whiteley  y. 
King,  17  C.  B.,  N.  ?.  766;  Wood 
V.  W.,  1  P.  &  D.  309 ;  Sugdm  v. 
St,  Leonards,  1  P.  D.  164. 

»o  Sprigge  v.  S.,  1  P.  &  D.  608. 

^^  Seruby  v.  Fordham,  1  Add.  74 ; 
Brand,  3  Hagg.  764  ;  Shaw,  1  Curt. 
906. 

**  Williams  v.  Baker,  Prerog. 
June  1,  1839;  cited  Wmfl.  Exors. 
8th  ed.  1,  161. 
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will  ifl  missing,  the  presumption  of  destruction  by  the 
testator  will  prevail,  in  the  absence  of  clear  and  satisfac- 
tory evidence.^ 

BY  CANCELLATION. 

The  word  cancellation  is,  it  will  be  seen,  omitted  alto* 
gether  from  the  modem  Wills  Act.  Sir  Herbert  Jenner, 
after  carefully  discussing  the  conduct  of  the  legislature 
in  making  the  omission,  considered  it  to  have  acted  ad- 
visedly, as  the  term  was  actually  suggested  by  the  com- 
missioners.^ 

A  cancellation  of  the  signature  before  1838,  is,  primd 
faciey  animo  revocandi ;   if,  after y  where  the  will  is  dated 
before,  question  arises, — hitherto,  it  appears,  undecided, — if 
it  requires  attestation.     Alterations  so  made  require  attes- 
tation, and  so  probably  woidd  cancellations.'^    Cancellation  Distinction 
and  revocation  are  different  terms,  though  sometimes  con-  ceUation^md 
founded,  cancellation  being  an  equivocal  act.*    A  will  may  revocation. 
be  cancelled  without  being  revoked.    In  order  to  take  effect 
the  cancellation  must  be  done  animo  revocandi}     Lines 
drawn  over  the  testator's  name  were  held  to  cancel  the  will 
before  the  Wills  Act.® 

Cancellation  only  of  a  will  dated  after  the  Wills  Act 
will  not  effect  revocation,  even  if  there  be  the  fullest  inten- 
tion.^ A  mode  prescribed  by  the  20th  section  must  be 
adopted.^  As  no  will  is  valid  without  the  testator's  signa- 
ture or  its  equivalent,  imder  the  Wills  Act,*  it  becomes  an 
essential  part,  and  if  cut  out  it  renders  the  will  void  by 
revocation  imder  the  head  of  otherwise  destroying^  cutting  Otherwise 
being  a  mode  of  destruction  as  effectual  as  tearing.^®  Hence  ^^^^T^^- 
it  is  not  necessary  to  effect  revocation  by  causing  a  total 
destruction  ;   complete  obliteration  of  the  signature  only  Complete 

deetniotion 

not  requisite. 

*  Eckeraly  v.  Piatt,  1  P.  &  D.  •  Blade  v.  Friend,  2  Lee,  84. 

281.  '  J2o«f,  4N.  C.  101. 

*  Stephen  v.  TapreU,  2  Curt.  463.  •  Brewster,  29  L.  J.,  Prob.  70. 

*  De  Bode,  6  N.  C.  189.  •  Sect.  9,  ante,  p.  32. 

*  Stephen  t.  Taprell,  tupra,  "  ffobbs  v.  Knight,  I  Curt.  768. 
^  Thjfnne  y.  Stanhope,  1  Add.  63.  See  Clarke  v.  Grippe,  2  Robert.  570. 
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would  probably  effect  revocation.  "  Is  a  will  destroyed,* 
within  the  meaning  of  the  20th  section,^  by  being  struck 
through  with  a  pen,  the  name  of  the  testator  being  crossed 
out  and  the  names  of  the  attesting  witnesses  being  struck 
through  ?  It  appears  quite  impossible  to  put  such  a  con- 
struction upon  the  act  as  to  say  that  cancelling  a  will  by 
striking  it  through  with  a  pen  is  a  destruction  of  the 
will.  The  words  othertme  destraying^  after  mentioning 
burning  and  tearing  a  will,  must  be  understood  as  intend- 
ing some  mode  of  destruction  ejusdem  generi^y  not  an  act 
which  is  not  a  destroying  in  the  primary  meaning  of  the 
words,  though  it  may  have  the  sense  metaphorically,  as 
being  a  destruction  of  the  contents  of  the  will."  That 
decision  has  never  been  even  questioned,  but  followed.' 
BeTocation,  Intention  of  revocation  is  now  manifestly  indispensable, 
eff^uidfor  ^^^  destruction  without  intention  is  no  revocation;*  and  so 
laok  of  inten-  if  a  testator  treats  his  valid  will  as  not  valid  when  he  sets 
about  to  destroy  it,  he  does  not  revoke  it.  Again,  where 
there  is  a  tearing  but  no  intention  to  revoke,  revocation 
will  not  ensue.*  A  will,  duly  executed  during  sanity,  but 
torn  during  insanity,  is  not  revoked,  as  a  lunatic  has  no 
intention.®  In  no  case  where  the  animus  revocandi  is 
MiBiake  ren-  wanting  is  the  revocation  deemed  effectual.^  If  by  mistake, 
i^eratiTo.  ^*  ^^  equally  bad  for  the  same  reason,  as,  in  a  case  already 
cited,®  on  the  presumption  that  a  later  will,  really  invalid, 
was  valid.®  A  clause  of  revocation  inserted  by  mistake 
was  void  in  equity  if  so  proved  when  sent  to  be  tried  at 
conmion  law,  for  equity  could  not  correct  mistakes  in  wills, 
but  followed  the  rule  of  law,  that  a  devisor  must  be  taken 

»  SUphenT.TapreUf2Ciat.i6S;  Sprigge  v.    5'.,  1  P.   &  D.  608; 

Bote,  4  N.  C.  101 ;  Be  Bode^  5  K.  C.  Brunt  y.  B.,  3  P.  &  D.  37. 

191.  ^  Ante^  Hyde  t.  H.y  and  Onions 

»  AnUf  p.  68.  Y.  Tgrer,  1  P.  Wms.  344  ;  Burten^ 

'  Cheete T.  Lov^foy,  46  Jj. J. fTroh,  thaw  t.  Oilbert,  Cowp.  52;  Tozer, 

66.  2  N.  C.  12. 

*  Giles  V.  Warren,  2  P.  &  D.  401.  ^  qh^  y.  Warren,  ante. 

»  Hgde  v.  JBT.,  3  Ch.  Rep.  166.  •  Onions  v.  Tgrer,   1  P.  Wms. 

•  Harris  v.  Berrall,  1  8w.  &  Tr.       344. 
153  ;  Benson  y.  B.,  2  P.  &  D.  172  ; 
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to  mean  what  he  has  expressed ;  but  equity  might  direct 
an  issue  to  inquire  whether  a  clause  or  expression  foimd 
in  the  will  formed  part  of  it.^  The  intentions  of  the 
deceased  as  to  what  instrument  shall  operate  as  her  will 
(revocatory  or  otherwise)  are  to  be  then  collected  from  all 
the  circumstances  of  the  case  taken  together.^  Though  it 
has  been  shown  that  intention  alone  will  not  suffice  for 
revocation,'  it  is  indispensable  under  both  statutes.**  Where 
a  certain  act  has  been  done  with  an  intention  to  revoke,  if 
it  comes  reasonably  within  the  WiUs  Act,  the  court  will 
ratify  it,*  but  it  has  expressly  refrained  from  laying  down 
a  general  rule  applicable  to  such  cases.®  The  20th  section 
of  the  Wills  Act^  applies  to  a  total  revocation,®  and  a 
partial  revocation  is  provided  for  by  the  21st.^ 

By  the  Statute  of  Frauds  ^®  "  no  devise  in  writing  or  clauM  and 
any  clause  thereof,"  and,  by  the  Wills  Act,  section  20,  "  no  ^oiMtSroi 
will  or  any  part  thereof,"  shall  be  revoked,  &c.  The  two 
expressions,  clause  and  part,  are  synonymous.^^  So  that 
revocation  of  a  part  of  a  will  might  take  place  before  and 
after  the  Wills  Act  alike.^^  The  extent  of  it  is  ascertained 
from  the  animus  or  intention  of  the  testator,  which  may  be 
gathered  from  his  express  declarations,  by  inference  from 
his  act,  I.  e,  from  the  state  and  condition  of  the  will,  and 
from  extrinsic  circumstances.^'  In  cases  of  partial  or  total 
revocation  the  whole  question  is  one  of  intention — "the 
animus  testandi  and  the  animus  revocandi  are  completely 
open  to  investigation.^^ 


^  Fbwell  Y.  Mouehett,  6  Madd. 
&  Oeld.  216 ;  Hippeaky  y.  Homer, 
Turn.  &  Boss.  48,  n. ;  Trimletton 
Y.  Daltan,  1  Dow.  &  01.  85. 

*  Chreenough  y.  Martinf  2  Add. 
243. 

»  Brooke  y.  Kent,  1  N.  C.  99. 
«  The  Statate  of  Frauds  and  the 
Wills  Act. 

s  Durtmt,  3  Sw.  &  Tr.  488. 

*  Ibid. ;  and  Frie*  y.  FoweU,  8 
H.  &  N.  341. 

7  AnUy  p.  68. 

*  Stephen  y.  Taprell,  2  Coii.  466. 


•  Luehington  v.  Omlow,  6  N.  C. 
183;  seepoitf  p.  71. 

!«  Sect.  6,  ante,  p.  68 ;  a.  20,  Wills 
Act,  ibid. 

"  Swinton  y.  Bailey,  1  Ex.  D. 
110. 

»  Lambert,  1  N.  C.  131 ;  Clarke 
Y.  Serippif  2  Robert.  567. 

"  Clark$  Y.  Seripps,  2  Robert. 
667;  Cook$,  6  N.  C.  390;  Wood- 
ward,  2  P.  &  D.  206 ;  2  Robert. 
668.  See  also  Williame  y.  Joftet, 
7  N.  C.  106. 

"  Metkuen  y.  Jf.,  2  PhiUim.  426. 


f2 


68 


Revocation  and  Revival. 


Mutilation. 
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mutilated. 


A  will,  in  the  testator's  possession  during  his  lifetime, 
but  found  mutilated  after  his  death,  is  presumably  muti- 
lated by  himself,  ammo  revocandi^  it  is  said ;  ^  but,  as  the 
nature  of  the  mutilation  seems  to  supply  the  intention,  the 
addition  of  the  words  pro  tanto  (wholly  or  in  part)  ap- 
pears requisite  to  make  this  proposition  strictly  accurate.* 
Where  a  will  is  mutilated,  even  much,  but  the  signature 
remains,  and  no  evidence  of  intention  exists,  the  court  has 
decreed  a  revocation  in  part  only? 

If,  of  a  will  and  codicil,  the  former  be  mutilated,  the 
presumption,  as  in  the  case  of  alterations,  &o.,  is,  that  it 
took  place  after  the  execution  of  the  latter.** 


BY  OBLITERATION. 


Partial  revocation  might  be  by  obliteration,  as  of  par- 
ticular clauses  or  bequests,  or  by  codicil ;  such  also  is  now 
Obliteration     the  law.     It  should  here  be  carefully  observed  that  there 
or  alteration    jg  ^  distinction  between  partial  revocation  by  obliteration 

needs  exeou-     ...  ,  ^  .  '' 

tion ;  revoca-  in  writing  Or  alteration,  and  revocation  pro  tanto  by  hum- 
or ?n  part,  m-  ^^S>  ^^-^  ^^^  former  must  be  executed  like  a  will,  but 
tention  only.  ^\xcA\.  is  not  necessary  as  regards  the  latter,  which  may  be 
evidenced  by  intention  only,  as  already  shown  above.^  But 
if  a  testator  obliterates  a  particular  clause,  this,  on  the 
same  principle  of  intention,  operates  only  as  a  revocation 
pro  tantOy  or  of  that  particular  clause.  So  again,  if  part  of 
one  sheet,  of  a  will  consisting  of  several  sheets,  be  torn  o£E 
or  cut  through,  the  other  sheets,  together  with  the  signa- 
ture, attestation,  and  so  forth  remaining  in  their  original 
state,  this  would  only  revoke  the  part  actually  so  cut  or 
torn,  and  would  not  enure  to  a  revocation  of  the  whole 
will.^     Regarding    partial    obliteration    imder    the  2l8t 


^  Daviei  y,  J).,  1  Lee,  452 ;  and 
see  Lamhell  y.  X.,  3  Hag?.  568. 

'  Roberta  y.  Mound,  ibid.  552. 

'  Clarke  v.  Scrippi,  ante. 

*  Christmas  v.  JFhint/ates,  3  Sw. 
&Tr.  SI  J  post. 


'  Sect.  21,  post,  p.  71 ;  and  see 
Treebt/,  3  P.  &  D.  242. 

«  Greville  v.  Tylee,  7  Moo.  P.  C.  C. 
321. 

^  Seruby  v,  Fordham,  1  Add.  78 ; 
Roberts  v.  Round,  3  Hagg.  552. 
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section,*  a  striking  through  of  words  is  invalid,  unless  duly 
executed  and  attested,  and  leaves  the  will  in  its  previous 
condition.  And  so  where  a  testator  made  a  will  and 
codicils,  and  afterwards  made  alterations  and  obliterations 
in  the  former,  which  were  unattested,  and  left  it  about  as 
waste  paper,  he  was  held  not  to  have  revoked  it  by  this 
neglect  alone,  nor  to  have  altered  it,  as  the  alterations,  &c. 
were  unattested,  and  so  valueless.  Probate  was  therefore 
granted  of  the  will,  as  originally  made  without  them.^ 

In  cases  upon  the  nature  of  the  obliteration,  the  court.  Incomplete 
generally  speaking,  will  not,  in  the  first  instance,  take  howreotSied. 
upon  itself  to  decide  whether  the  words  obliterated  can  or 
cannot  be  made  out.  That  must  be  proved.'  But  it  has 
not  been  the  practice  to  adopt  any  means  of  ascertaining 
what  the  words  attempted  to  be  obliterated  were,  other 
than  mere  inspection  by  aid  of  glasses.  "  If  the  testator 
shall  take  such  pains  to  obliterate  certain  passages  in  his 
will,  and  shall  so  effectually  accomplish  his  purpose  that 
those  passages  cannot  be  made  out  on  the  face  of  the 
instrument  itself,  it  shall  be  a  revocation  as  good  and  valid 
as  if  done  according  to  the  stricter  forms  mentioned  in  the 
Act  of  Parliament.  Obliteration  is  by  some  means  cover- 
ing over  words  originally  written,  so  as  to  render  them  no 
longer  legible,  so  that  the  effect  of  the  will  before  the 
alteration  is  no  longer  apparent  on  the  face  of  the  instru- 
ment itself."*  "  *  Apparent '  *  means  apparent  on  the  face 
of  the  instrument  in  the  condition  in  which  it  was  left  by 
the  testator.  If  he  has  had  recourse  to  extraordinary 
means  to  obliterate  what  he  had  written,  then  the  court  is 
not  bound  to  take  any  steps  to  imdo  what  he  had  done. 
The  statute  does  not  draw  any  distinction  between  different 
modes  of  obliteration.  The  effacement  of  the  original 
writing  by  pasting  paper  over  it  is  complete,  and  there  is 

»  Wills  Act,  poaty  p.  71.  ♦  Ibid. ;  and  Horsford,  3  P.  &  D. 

*  CheM§  Y.   Lov^oy^    46  L.   J.,  216. 

Frob.  66.  *  See  Thwnley  v.  Watson,  3  Curt. 

s  Jbbitton,  2  Curt.  387,  TouniUy  761. 
Y.  WaUon,  8  Omt.  769. 
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no  reason  why  the  court  should  move  the  pasted  paper, 
used  as  the  instrument  of  obliteration  rather  than  ink."  ^ 

Hence  this  will  was  admitted  with  these  obliterations 
struck  out  as  unattested,  and  with  the  original  writing, 
not  being  apparent  as  above  defined,  in  blank.  But  where 
an  obliteration  has  not  completely  obliterated  the  writing 
below,  and  is  not  attested  as  required,  the  original  writing 
must  stand.^ 

The  21st  section'^  enacts,  that  where  the  words  or  eflfeot 
of  the  will  before  the  alteration  shall  not  be  apparent,  then 
the  obliteration  shall  be  valid.  The  construction  (already 
stated)  which  the  court  has  put  upon  the  word  apparent, 
is  "  apparent  on  inspection  of  the  instrument  itself."  A 
will  contained  interlineations  made  before  the  Wills  Act, 
and  obliterations  and  erasures  presumedly  made  after- 
wards ;  the  latter  were  so  effectual  as  to  have  rendered  the 
original  writing  completely  illegible,  but  they  were 
■unattested.  Probate  was  decreed  of  the  will  and  inter- 
lineation with  the  obliterations  in  blank,  the  original 
writing  not  being  apparent  under  the  21st  section.  Had  it 
been  legible  it  would  have  been  restored,  as  the  obliterations 
for  want  of  due  execution  were  invalid.* 

Where  an  erasure  on  the  face  of  the  will  has  been 
superinduced  by  writing,  an  obliteration  and  something 
more  which  constitutes  an  alteration  there  exists.^  It  will 
be  found  that  the  legislature  is  assumed  to  have  meant 
that  an  obliteration,  interlineation,  or  other  alteration^  shall 
be  made  animo  revocandi,  with  an  intention  to  revoke,  not 
to  substitute.  Instances  of  the  different  intentions  may 
be  given.®  In  Brooke  v.  Kent^  there  was  no  intention 
entirely  to  revoke,  but  to  substitute.     In  the  preceding 


'  Horsford,  3  P.  &  D.  216. 

'  Beavan,  2  Curt.  369. 

»  WillflAct,  post,  p.  71. 

^  Ibbetwriy  2  Curt.  337  ;  see  also 
Jamet,  1  Sw.  &  Tr.  238;  Rippin^ 
2  Curt.  332. 

«  GreviUe  v.  Tylee,  7  Moo.  P.  C. 
320. 


^  Townley  v.  JFataon,  3  Curt. 
769;  see  also  Bedford,  6  N.  C. 
188 ;  Harris,  I  Sw.  &  Tr.  636,  and 
29  L.  J.,  Prob.  79  ;  Parr,  6  Jur., 
N.  S.  66,  and  29  L.  J.,  Prob.  70  ; 
Horsford,  3  P.  &  D.  211. 

'  1  N.  C.  99. 
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oases  just  mentioned  there  was  no  intention  to  substitute, 
but  to  revoke  in  toio.  And  here  it  may  be  oonyenient  to 
consider  the  effect  of  alteration,  which  is  in  reality  revoca- 
tion/?ro  tanto  by  substitution* 


ALTERATIONS.* 

An  alteration  made  by  an  executor  qfier  the  tesfator^a  Anythinflr 
death  isj  of  course,  bad,  even  though  it  be  the  result  of  a  wiU  after 
conversation  with  him.    So  also  it  plainly  seems  is  a  revo-  ^®***^» 
cation.*    And  an  alteration  by  another  person  not  in  the  or  without 
full  cognizance  of  the  testator  is  bad.'^  ocmizance,  U 

Under  section  21,  an  obliteration,  and  an  interlineation  ^^• 
referring  to  it,  in  a  will,  explained  by  a  duly  executed  ^JJ^ation. 
memorandum,  below  the  signature  of  the  testator  and 
witnesses,  were  admitted  to  probate  as  an  alteration.^ 
But  where  a  testator  made  certain  alterations  by  complete  An  unattested 
erasures,  and  explained  them  in  an  unattested  memorandum,  *jj^      "^' 
the  court  rejected  it,  and  refused  probate  as  the  will  origi- 
nally stood,  since  the  original  writing  was  not  apparent, 
and  the  erasures  were  complete/   Prom  this  decision  there 
was  an  appeal,  the  result  of  which  was  an  affirmation  of 
the  judgment  below.® 

The   Wills  Act'  is  limited  to  wills  since  January  1,  Undated 

alterations, 


.  »  WiUs Act,  1837,  8.  21.  "And 
"be  it  further  jsnacted,  that  no  ob- 
literation, interlineation^  or  other 
alteration  made  in  anjr  will  after 
^e  execution  thereof  snaU  be  valid 
or  have  any  effect,  except  so  far  as 
the  words  or  effect  of  the  wiU 
before  such  alteration  shaU  not  be 
apparent,  unless  such  alteration 
shaU  be  executed  in  like  manner 
as  hereinbefore  is  required  for  the 
execution  of  the  wiU ;  but  the  will, 
with  such  alteration  as  part  thereof, 
shaU  be  deemed  to  be  duly  executed 
if  the  signature  of  the  testator  and 
the  subocription  of  the  witnesses 
be  made  in  the  margin  or  on  some 
other  part  of  the  will  opposite  or 


near  to  such  alteration,  or  at  the 
foot  or  end  of  or  opposite  to  a 
memorandum  referring  to  such 
alteration,  and  written  at  the  end 
or  some  other  part  of  the  will." 

3  North,  6  Jur.  664. 

'  Daddt,  Dea.  &  Sw.  290. 

*  Treeb^f  3  P.  &  D.  242 ;  for  an 
instance  of  valid  interlineations, 
BeeJSlewUt,  5  P.  D.  116. 

»  Brooke,  2  Curt.  343. 

•  3  Moo.  P.  C.  334,  and  1  N.  C.  93. 
'  Sect.  34  :  *«  And  be  it  further 

enacted,  that  this  act  shaU  not  ex- 
tend to  any  will  made  before  the 
first  day  of  January  one  thousand 
eight  nundred  and  thirty-eight, 
and  that   every  wiU  re-exeouted 
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All  things 
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made  before 
come  under 
the  Wills  Act. 


1838,  and  so  in  the  case  of  an  unattested  undated  will,  bare 
of  evidence  of  date  of  execution,  the  court  assumes  it  to 
have  been  executed  before  the  Wills  Act.^  And,  upon 
that  case,  under  similar  circumstances,  an  altered  will, 
dated  before  the  act,  was  admitted  by  the  court  for  con- 
struction by  a  court  of  equity.^  These  cases,  strengthened 
**  by  the  remarks  of  coimsel "  in  a  third  case,^  induced  the 
Court  of  Probate  to  admit  undated  alterations,  in  a  will  of 
which  probate  was  prayed,  as  made  before  1838.*  So, 
also,  imdated  alterations,  in  a  will  made  in  actual  military 
service,  were  presumed,  in  the  absence  of  evidence,  to  have 
been  made  during  such  service.* 

The  presumption  regarding  unattested  alterations,  in  a 
will  bearing  no  indication  of  the  date  when  they  were 
made,  is  that  they  were  made  after  the  execution.®  The 
interpretation  the  court  puts  upon  the  34th  section  of  the 
Wills  Act,  which  declares  that  it  shall  not  extend  to  wills 
made  before  the  1st  of  January,  1838,  is  that  it  shall  not 
extend  to  wills  made  between  the  passing  of  the  statute, 
July  3rd,  1837,  and  January  1st,  1838 ;  but  that  in  any 
alterations  made  after  January,  1838,  to  wills  previously 
executed,  the  requisites  of  the  acts  must  be  complied 
with.^  Before  the  Wills  Act,  attestation  and  signature 
of  a  will  of  personalty  being  unnecessary,  they  were 
also    unnecessary   to    render    alterations,    obliterations^ 


or  republished,  or  revived  by  any 
codicil,  shall  for  the  purposes  of 
this  act  be  deemed  to  have  been 
made  at  the  time  at  which  the 
same  shall  be  so  re-executed,  repub- 
lished, or  revived;  and  that  this 
act  shall  not  extend  to  any  estate 
pur  autre  vie  of  any  person  who 
shall  die  before  the  first  day  of 
January  one  thousand  eight  hun- 
dred and  thirty-eight/' 

»  Peehelly,  Jenkifuon,  2  Curt.  273. 

»  PenningUm,  1  N.  C.  400. 

'  Cooper  Y.  Bockettf  4  Moo.  P. 
C.  419. 


*  Streaker,  28  L.  J.,  Prob.  60. 

*  Tweedale,  3  P.  &  D.  205  ;  44 
L.  J.,  Prob.  361. 

«  Cooper  V.  Boekett,  4  N.  C.  686 ; 
Simmons  v.  Rudall,  1  Sim.,  N.  S. 
116  ;  GrevilU  v.  Tylee,  7  Moo.  P.  C. 
370  ;  Lushington  v.  Onslow,  6  N.  C. 
183;  Siveie  v.  JHdsley,  ibid.  189; 
Gann  v.  Gregorg,  3  De  G.  M.  & 
G.  780;  Doe  v.  Palmer,  16  Q.  B. 
747. 

^  Livock,  1  Curt.  906 ;  Hohhe  v. 
Knight,  ibid.  777 ;  Brook  v.  Kent^ 
3  Moo.  P.  C.  334. 
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and  interlineations  valid — contrary  to  the  20th  section.^ 
Again,  a  will  would  not  be  revoked  by  marriage — con- 
trary to  the  18th  ;^  and  would  be  revoked  by  presumption 
arising  from  an  alteration  in  the  ciroimistances  of  the 
testator — contrary  to  the  19th.'  Therefore,  inter  alia^ 
wills  made  before  January,  1838,  are  subject  to  the  Wills 
Act,  with  respect  to  any  act  done  to  them  subsequent  to 
that  day} 

Where  wills  dated  before  the  Wills  Act,  contaiuing  Presumption 
alterations,  undated  and  without  evidence,  are  submitted  *f  ^  undated 

alterations  in 

for  probate  since  the  act,  the  presumption  of  the  date  of  prior  wills 
the  alterations  is  not  yet  decided,  being  left  for  a  court  of  Sic»  theWills 
construction,  which  has  not  hitherto  had  occasion  to  decide  Act  st^l  nn- 

decided 

it,  but  the  Court  of  Probate  has  admitted  the  papers  as 
they  stood.* 

The  onus  is  cast  upon  the  party  who  seeks  to  derive  an  Evidence, 
advantage  from  an  undated  alteration   to  prove  it  was  ^^terations 
made  before  the  will  was  executed.     Without  this  rule  all  on  whom  ? 
wills  might  be  altered  by  false  declarations.     Declarations  Declarations 
of  the  testator  after  a  time  when  a  controverted  will  is  gji,^ 
supposed  to  have  been  executed,  would  not  be  admissible 
to  prove  its  execution^  under  the  act;  and  for  the  same 
reason,  his  declaration  after  execution  that  the  alteration 
had  been  made  previously  would  be  inadmissible.'     Pre- 
vious  declarations  are  not  open  to  the  same  objection. 
They  demonstrate  that  the  alteration  is  not  an  after- 
thought, and  they  cannot  have  been  uttered  with  any 
view  of  evading  the  law  respecting  the  execution  of  wills. 
And  they  still  leave  upon  the  devisee  the  burden  of 
proving  that  this  law  has  been  complied  with.®     When 

*  AnUy  p.  68.  «  Shallcrosa  v.  Palmer,  16  Q.  B. 

«  Ibid.  747.     See   WilliatM  v.   A»hton,   1 

3  Ibid.  Johns.  &  H.  115. 

«  EM8  V.  Knight,  1  Curt.  777.  '  Ibid. ;  and  Staines  v.  Stewart,  2 

»  Pennington,  1  N.  C.  399  ;  Wynn  Sw.  &  Tr.  320. 

Y.  Heveningham,  1  GoU.  637  ;  Banks  ^  See  Stainet  y.  Stewart,  2  Sw.  & 

y.  ThomUm,  11  Haze,  176.  Tr.  320. 
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the  court  has  to  determine  whether  alterations  on  the  f aoe 
of  a  will  have  been  made  before  or  after  its  execution, 
statements  of  the  testator  before  the  execution  may  be 
given  in  evidence  to  show  that  the  intention  which  he 
expressed  his  determination  to  carry  out  would  not  be 
carried  out  imless  the  alterations  in  question  were  made. 
That  is  laid  down  in  Doe  v.  Palmer,^  and  it  has  been 
recognized  since  as  good  law.  A  testator  adapted  a  litho- 
graphed form  as  his  wiU,  filling  up  the  blank  spaces 
therein,  and  making  certain  obliterations  and  interlinea- 
tions in  the  body  of  it.  The  surviving  attesting  witness 
could  give  no  information  as  to  whether  they  were  on  the 
will  when  he  attested  it  or  not ;  but  it  appeared  that  the 
testator  had  declared  his  intentions  before  executing  his 
will,  and  to  give  effect  to  them  it  was  necessary  that  the 
alterations  should  bo  so  made  in  it.  Under  these  circum- 
stances the  court  admitted  them  to  probate  with  the  will,  as 
made  prior  to  its  execution.^  But  it  would  appear  that,  as 
declarations  of  a  testator,  made  before  the  execution  of  a 
will,  are  admissible  to  show  the  alterations  were  before 
the  execution,  so  declarations,  before  the  execution  of  a 
codicil  which  republishes  a  will,  may  be  admitted  to  show 
that  the  alterations  were  before  the  execution  of  the 
codicil.^ 

Alterations  in  a  will  are  presumed  to  have  been  made 
after  the  execution  of  the  codicil*  also,  if  there  be  one; 
and  if  they  are  proved  to  have  been  after  the  execution  of 
the  will,  and  before  that  of  the  codicil,  the  latter  would 
render  them  valid,  by  republication  of  the  will  as  it 
stood.' 
General  state-  Nor  is  it  sufficient  to  prove  a  general  statement  by  the 
izLgthemin-    testator  that  he  had  made  some  alterations  in  his  will 

a&uBeible. 

»  16  a  B.  747.  5  Sykes,  3  P.  &  D.  27. 

*  Deneh  v.  D.,  46  L.  J.,  Prob.  *  Lmhington  v.  Ouaton^  6  N.  C. 

13 ;  2  P.   &  D.   60  ;  25  W.   R.  183. 

414.  ^  Ibid. ;  Bradhy,  5  N.  C.  186. 
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without  speoifyiiig  them.     If  so,  any  alterations  found  in 

it  after  death,  though  unattested,  would  be  good.    Those 

who  propound  a  doubtful  instrument  must  make  the  doubt 

dear.    Not  being  able  to  say  which  alterations  are  valid, 

the  court  rejects  them  alL*     Any  reasonable  evidence,  Reasonable 

however,  that  t/nimportant  alterations  and  interlineations  ^^^  ^i^^ 

on  the  face  of  a  will  were  made  before  execution  will  »affio©. 

suffice.^ 

A  date  to  an  alteration  is  not  of  itself  sufficient  to  estab-  Date  not  oon- 
lish  that  it  was  made  at  that  time.'    Where  there  was        7^* 
a  presumption  of  deliberation,  from  the  manner  of  the  alterationa  of 
alterations,  strengthened  by  evidence,  they  were  treated  as  ^^  ^^' 
of  no  effect.*    Lack  of  execution  is  now,  however,  fatal  to 
alterations  after  execution. 

Obliterations  in  a  will,  unnoticed  at  the  execution,  and  An  alteration, 
not  so  complete  as  to  render  the  words  wholly  unintelli-  ana^™nnotioed 
gible,  cannot  be  considered  a  valid  alteration ;  *  but  altera-  by  the  testa- 
tions in  an   executed  will,  manifestly  intended  to  take       ' 
effect  as  the  testator's  final  intention,  icere  held  valid.®    It  Intention  and 

•11         \    \  1     -I  1  1  1  J  •        i  1  execution  are 

Will  probably  nave  been  observed,  on  reading  these  pages,  now  indiapen- 
that,  before  the  Wills  Act,  intention  alone  sufficed  to  make  ■*^^* 
alterationa  in  a  written  will  of  personalty  valid ;  but  not  so 
in  a  will  of  realty.    Now  there  must  be,  regarding  all 
wills,  as  was  requisite  regarding  a  devise  of  realty  then, 
execution  coupled  with  intention. 

When  an  alteration  happens  to  amount  to  a  complete  Ezeontion 
revocation,  the  presumption  that  it  is  so  gives  way  to  a  ^^^Son 
principle  upon  which  the  court  always  acts  ;  which  is,  that  must  also  be 
when  a  will  is  once  proved  to  have  been  duly  executed,  the 
court  must  be  satisfied  that  it  has  been  revoked  before 


^  WiUiam  v.  A^hton^  1  Johns.  &  409  ;  ItolU,  2  Add.  318  ;  Martinty. 

H.  118.  Qardimr,  8  Sim.  73. 

«  Bindmanh,  1  P.  &  D.  307.  *  Luthington  v.  Onslow,  6  N.  C. 

s  Adamsottf  3  P.  &  D.  253.  185. 

•  Jpatrkin  v.  Bainbridge^  3  Phillim.  •  Ravenscroft  v.  Hunter^  2  Hagg. 

321 ;  Zawmkr  v.  Addams,  1  Add.  71 ;  Mence  v.  M.,  18  Yes.  jun.  350. 
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pronouncing  against  it,^  and  the  burden  of  proof  is  upon 
the  party  setting  up  the  revocation.^ 


Fresamptioii 
as  to  blanks. 


BLANKS   IN   A   WILL. 

The  presumption  of  law  is  that  blanks  in  a  will  are  filled 
up  before  its  execution,  otherwise  the  execution  would 
have  been  a  mere  useless  ceremony.*  They  may  be  sup- 
plied in  a  different  handwriting,  and  in  different  ink, 
because  the  will  may  be  brought  with  blanks  to  the  testa- 
tor, and  then  filled  up.  No  presumption  could  arise  in 
such  a  case  against  the  will  having  been  executed  as  it 
appears.^ 


Interlinea- 
tions and 
alterations 
before  1838. 


Interlinea- 
tions and 
alterations, 
when  valid 
after  1837. 


RULES. 

The  following  rules  were  made  in  the  year  1862,  and 
have  since  then  been  in  force. 

P.  B.  25,  D.  E.  30.  Alterations  and  interlineations  made  by  the 
testator,  if  unattested,  are  to  be  proved  by  the  affidavits  of  two 
persons  as  to  his  handwriting.  If  the  same  are  in  the  handwriting 
of  any  person  other  than  tho  testator,  it  will  suffice  to  prove  by 
affidavit  that  such  alterations  and  interlineations  were  Known  to 
and  approved  of  by  tho  testator.  Proof  by  affidavit  that  they 
existed  in  the  paper  at  the  time  it  was  found  in  the  repositories  of 
the  testator  recently  after  his  death  may,  under  circumstances, 
suffice.  Alterations  and  interlineations  made  since  the  Slst  of 
December,  1837,  are  subject  to  the  provisions  of  1  Vict.  c.  26. 

P.  B.  11,  D.  E.  8.  Interlineations  and  alterations  are  invalid 
unless  they  existed  in  the  will  at  the  time  of  its  execution,  or,  if 
made  afterwards,  unless  they  have  been  executed  and  attested  in 
the  mode  required  by  tho  statute,  or  unless  they  have  been  ren- 
dered valid  by  the  re-execution  of  the  will,  or  by  the  subsequent 
execution  of  a  codicil  thereto. 


Proof  of  their      P.  B.  12,  D.  E.  9.     When  interlineations  or  alterations  appear 
existence  be-    i^  the  will  (unless  duly  executed,  or  recited  in,  or  otherwise  iden- 


»  Benson  v.  J.,  2  P.  &  D.  176. 
»  Karris  v.  Berrall,  1  Sw.  &  Tr. 
163  ;  Sprigge  v.  S,,  1  P.  &  D.  608. 


»  Birch  v.  B.,  6  N.  C.  681  ;  1 
Eoberts.  676. 

*  GrevilU  v.  Tylee,  7  Moo.  P.  C.  C 
327  ;  Swindin,  2  Roberts.  192. 
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tified  by,  the  attestation  clause),  an  affidavit  or  affidavits  in  proof  fore  ezecntion 
of  their  having  existed  in  the  will  before  its  execution  must  be  of  will  re- 
filed,  except  when  the  alterations  are  merely  verbal,  or  when  they  q'"**©' 
are  of  but  small  importance  and  are  evidenced  by  the  initials  of  the 
attesting  witnesses. 


ERASURES  AND  OBLITERATIONS. 

P.  B.  13,  D.  R.  10.  Erasures  and  obliterations  are  not  to  pre-  Erasures  aod 
vail  unless  proved  to  have  existed  in  the  will  at  the  time  of  its  obliterations, 
execution,  or  unless  the  alterations  therebv  offocted  in  the  will  are 
duly  executed  and  attested,  or  unless  they  have  been  rendered 
yahd  by  the  re-execution  of  the  will,  or  by  the  subsequent  execu- 
tion of  a  codicil  thereto.  If  no  satisfactory  evidence  can  be  adduced 
as  to  the  time  when  such  erasures  and  obliterations  were  made, 
and  the  words  erased  or  obliterated  be  not  entirely  eifucod,  but  can 
upon  inspection  of  the  paper  be  ascertained,  they  must  form  part 
of  the  probate. 

P.  R,  14,  D.  E.  11.  In  every  case  of  words  having  been  erased 
or  obliterated  which  might  have  been  of  importance,  an  affidavit 
must  be  required. 

P.  B.  17,  D.  R.  14.    If  there  are  any  vestiges  of  sealing-wax  or  Appearance  of 

wafers  or  other  marks  upon  the  testamentary  papers,  leading  to  the  the  paper, 

inference  that  a  paper,  memorandum,  or  other  document  has  been  Marks  infer- 

anuexed^or  attached  to  the   same,   they  must  be  satisfactorily  ential  must  be 

accounted  for,  or  the  production  of  such  paper,  memorandum,  or  explained, 
other  document  must  oe  required ;  and,  if  not  produced,  its  non- 
production  must  be  accounted  for. 


REVOCATION  BY  A  SUBSEQUENT  WILL. 

Bevocatioii  might,  however,  be,  as  already  seen,^  in  an 
entirely  diflFerent  mode  from  those  just  considered,  i.e.  by 
a  Bubsequent  will.  Before  the  Wills  Act,  a  will  of  realty, 
as  now  of  both  personalty  and  realty,  if  revoked  by  a 
subsequent  will,  required,  under  the  Statute  of  Frauds, 
that  it  should  be  duly  executed.  But,  as  regards  person- 
alty, this  wa%  not  so,  and  unfinished^  much  less,  executed 
papers,  frequently  effected  revocation  of  wills,  both  executed 
by  the  testator  and  attested  by  witnesses.^ 

»  JnU,  p.  60.  "  Melf/ar  v.  If.,  1  Lee,  609. 
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The  Wills  Act,  however,  as  stated,  created  this  im- 
portant and  fundamental  alteration  in  the  law,  that   a 
revoking  instrument  of  realty  or  personalty  must  be  duly 
A  flo  purport-  executed.^     A  testator's  last  will,  however,  is  primd  facie 
not  neo^?^     *'^®  ^^®  ^^  intends  to  operate.     But  although  it  may  do 
Barily  to  so,  it  will  be  seen  that  it  does  not  necessarily  do  so.     To 

BuS?  "  P^t  *  "^^^y  strong  case  to  the  contrary, — every  possible 
Revocation  by  legal  presumption  was  adverse  to  an  unfinished  instrument 
^^^^P  materiaUy  altering  and  controlling  a  wiU,  deHberately 
framed,  regularly  executed,  recently  approved,  and  sup- 
ported by  uniform  dispositive  acts ;  and  this  presumption 
was  stronger  in  proportion  to  the  less  perfect  state  of  such 
instrument.  To  establish  such  a  paper,  capacity,  volition, 
intention,  and  prevention  by  the  act  of  God,  must  all  have 
been  proved.^  The  presumption  of  deliberation,  as  al- 
ready shown,  will  destroy  the  effect  of  an  unfinished  testa- 
mentary paper.3  Here  a  testator,  having  duly  executed  a 
will  of  realty  and  personalty,  subsequently  wrote,  signed, 
and  dated  a  paper,  complete  in  disposition,  but  un- 
attested, and  spoken  of,  in  a  memorandum  subjoined, 
as  intended  to  be  settled  and  transcribed  by  his  attorney ; 
but,  "if  he  should  have  no  opportunity,  to  be  acted 
upon,  if  it  could  be  done  fairly,  if  not,  the  former  will 
to  be  resorted  to."  The  testator,  having  the  opportunity 
of  completing  such  paper,  which,  if  admitted  to  pro- 
bate, would  have  been  inoperative,  totally  as  to  the 
realty  and  partially  as  to  the  personalty,  must  be  pre- 
sumed to  have  abandoned  it,  and  to  have  reverted  to 
the  regular  will. 

The  subsequent  revoking,  or  assumedly  revoking,  paper 

might,  in  addition  to  being  unfinished,  be  also  missing; 

Ftesmnption    gj^i  upon  this,  it  is  an  ordinary  presumption  that  a  missing 

1  Ante,  p.  60.  >  Eltdm  v.   J?.,   4  Hagg.   188, 

'  Blewitt  y.  B.,  4  Hagg,  410;       eontemp, 
before  the  Wills  Act. 
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will  has  been  destroyed  animo  revocandi}  This  presump-  yoking  will 
tion  also  applies,  since  the  statute,  to  executed  wills.  But  '"'"""^' 
it  may  be  repelled  by  proof  that  the  object,  that  is, 
the  intent,  was  otherwise.^  All  questions  of  revocation 
are  questions,  to  some  degree,  of  intention,  for  every 
&ct  of  revocation  is  said  to  be  equivocal;'  and  those 
seeking  to  establish  a  missing  will,  or  a  prior  will  (as 
unrevoked  by  it),  must  prove  their  case,  otherwise  an 
intestacy  will  be  decreed ;  and  so,  d  fortiori^  where  there 
18  proof  of  the  existence  of  a  last  will  revoking  previous 
ones.^ 

This  presumption  does  not  apply  where,  subsequent  to  What,  in  a 
execution,  the  testator  became  insane  and  so  continued,  sanity  sub- 
There  the  burden  of  proof  of  destruction  during  sanity  is  "©q^e^t  to 

,       *  ,  o  1/         execution  r 

on  the  party  setting  up  revocation.  If  it  fails,  probate 
issues.^  The  presumption  does  not  necessarily  infer  any 
intentional  abandonment  of  the  dispositions  contained  in, 
or  consequently  any  revocation  of,  the  will,  but  it  is  the 
ordinary  inference  deducible  from  every  act  of  cancelling. 
To  negative  it  two  things  at  least  are  requisite.  It  must 
be  proved  by  indisputable  evidence,  1st,  that  the  cancelled 
paper  once  existed  as  a  finished  will ;  and  2nd,  that  the 
testator  adhered  to  it  throughout  in  mind  and  intention 
notwithstanding  its  cancellation.  In  the  absence  of  either 
requisite  the  presumption  will  prevail.^ 

Where  a  subsequent  instrument,  missing,  but  without  Endence. 
evidence  either  of  destruction  or  contents,  is  set  up  as 
revoking  a  former  one  still  in  existence,  the  onus  is  on 
those  who  set  it  up  to  prove  that  it  was  revocatory,  and 

»  J2fVi»r«fev.  jrfim/orrf,2Phillim.  «  Brown  v.  B.,  8  E.  &  B.  876; 

24;  I>iek%n9onY,  Stidolph.nO.'B,,  MitchetoHy    32  L.   J.,   Prob.  202; 

K.  S.  357.  fTood  V.  W.y  1  P.  &  D.  310. 

»  J?k?Aan&  V.  if um/orrf,  2 Phillim.  »  Spriffffe  v.  -S.,  1  P.  &  D.  608. 

23;    Moar0  y.    7brr#,    1    Phillim.  >  Thj/nne  y.  Stanhope,  I  Add,  6i; 

400.  Shaw  V.    Thome,  4    N.    C.   660; 

'  Moore  v.  Torre,  ante;  Smith  v.  Leicia^  27  L.  J.,  Prob.  31. 
Cimmnphame^  1  Add.  465. 
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the  proof  must  be  clear  and  conclusive.  Proof  of  the  mere 
form,  "  This  is  my  last  will  and  testament,"  is  valueless. 
A  difference  of  contents  at  least  must  be  proved.^  And 
this  is  in  conformity  with  the  principle  that  apparent 
testamentary  intentions  are  not  to  be  disappointed  because 
the  testator  made  other  dispositions  of  his  property,  which 
are  unknown  from  loss  of  the  will.  And  the  law  is  the 
same,  even  if  the  later  will  be  expressly  found  to  be 
different  from  the  former,  provided  it  be  unknown  in  what 
Revocation  in  the  difference  consists.^    And  the  revocation  follows  d 

terms  is  effec-    >•    *  •     •      i_  n  •  -ii  i     j    •       i.  

tual,  iirespec-  foytion  where  all  previous  wills  are  revoked  in  terms, 
tive  of  execn*  though  no  mention  is  made  of  the  executors  in  either  of 
them;  for,  a  testator,  having  intentionally  revoked  his 
will  as  to  personalty,  he  has  left  nothing  for  the  executor 
to  do,  and  would  not  therefore  wish  "  to  keep  alive  "  his 
nomination.'  An  authority  upon  wills,  of  great  repute,* 
stated  that  the  question,  whether  a  reference  in  the  revoking 
will  to  the  one  revoked  was  necessary  was  very  difficult. 
If  there  be  no  mention  of  the  earlier  one  in  the  latter, 
there  must  be  manifest  legal  inconsistency  between  them, 
for  if  not,  the  later  one,  though  intended,  for  instance, 
to  operate  with  the  earlier  one,  would,  if  construed  by  the 
court  as  revocatory  because  it  was  final,  defeat  the  testator's 
intentions.^  No  general  rule  can  be  applied  to  questions 
of  this  nature,  as  the  circumstances  of  each  case  create 
wide  differences.  Difficulties  would,  therefore,  be  inci- 
dental to  any  general  rule  in  reference  to  the  intention  of 
the  testator  where  his  last  will  is  missing.® 
Unintentional      Where  a  will  was  re-made,  and  a  portion  of  it  omitted 

omission  not  •    a      a*        n      •     ai.     i   i.       •     x  x  a»        j«  i        ^ 

revocation.      umntentionally  in  the  later  instrument,  revocation  did  not 


1  Cutto  V.  Oilbert,  9  Moo.  P.  C.  '  CottreU  v.  C,  2  P.  &  D.  397. 

131 ;  SugcUm  v.  St.  Lfonards,  1  P.  B.  *  Swinbome,  vol.  iii.  p.  977. 

Ibietseq.  •   *  And  see  Cutto  y.  Gilbert,  9  Moo. 

*  Harwood  v.  Goodright,  1  Cowp.  P.  C.  C.  147. 
87  ;  DiekiftMon  v.  Stidolph,  11  C.  B.,  «  Ibid.  143. 

N.  S.  367. 
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ensue,  but  both  instruments  were  admitted  to  probate. 

The  oourt  will,  if  it  can,  set  right  a  testator's  blunders ;  and 

where  both  papers  are  in  existence,  parol  evidence  of  their 

execution  is  admissible  to  ascertain  the  testator's  intention.^ 

Lack  of  recollection  of  one  will  by  the  testator  when  where  wUl 

making  a  subsequent  one,  did  not  operate  as  a  revocation,  ^or^otton,  not 

for  lack  of  intention,  before  the  Wills  Act.  *    If  a  testator  revocatioD. 

makes  one  will,  and  does  not  destroy  it,  though  he  makes 

another  at  any  time,  virtually  or  expressly  revoking  the 

former,  if  he  afterwards  destroy  the  revocation,  the  first 

will  is  still  in  force  and  good.^ 

It  should  be  carefully  observed  that  the  presumption 
omnia  rite  esse  acta,  or  of  due  conformity  with  the  law,  in 
the  absence  of  evidence,  has  far  less  weight  when  applied 
to  the  revocation  than  when  applied  to  the  setting  up  of 
a  document.^ 

The  next  form  of  revocation  to  be  considered  is  that  of  Revocation  by 
substitution,  dependent  upon  the  validity  of  the  substituting  ^^^^^^^tt^io^- 
instrument.     The  term  adopted  by  the  courts  to  express 
it  is — 

DEPENDENT  RELATIVE  REVOCATION. 

Where  there  is  evidence  of  an  intention  to  revoke  a  will 
by  a  later  one,  if  that  intention  has  not  been  carried  into 
effect  the  former  will  remains  precisely  as  it  was.     The  If  second  will 
effect  of  cancelling  depends  upon  the  validity  of  the  second  ^l^i  is  re-    * 
will,  and  ought  to  be  taken  as  one  act  done  at  the  same  voked. 
time ;  so  that  if  the  second  will  is  not  valid,  the  cancelling 
of  the  first,  being  dependent  thereon,  ought  to  be  looked 
upon  as  null  and  void.^    Again,  where  it  is  evident  that  a  Otherwise 
testator,  when  using  the  means  of  revocation,  could  not  ^^ ' 
intend  it  for  any  other  purpose  than  to  give  effect  to  another 
disposition,  though  if  it  had  been  a  mere  revocation  it 
would  have  had  effect,  yet,  the  object  being  only  to  make 

*  Birks  V.  B.,  34  L.  J.,  Prob.  90.  *  Benson  v.  J?.,  2  P.  &  D.  176. 

»  5iWrarrfv.  iS.,  2  PhiUim.  251.  *  Winsor  v.    Fratt,   2   Brod.    & 

'  Harwood  v.  Ooodriaht,  I  Ck)wp.  Bing.  655,  656. 
92. 

D.  G 


82  RevocaUon  and  Revival. 

Vfay  for  another  disposition,  if  the  instrument  cannot  have 
that  effect,  it  shall  not  be  a  revocation.^  So,  also,  where 
an  obliteration  was  made  only  to  give  effect  to  an  intended 
substitution,  which  failed  for  want  of  execution  according 
to  the  Statute  of  Frauds,  the  obliteration  and  words  substi- 
tuted would  not  work  a  revocation,  but  the  will  would 
operate  as  originally  executed.^ 
This  applies         Where  the  testator's  signature  is  cancelled  in  his  will 

cflu&U^  to 

cancellation,  preparatory  to  the  execution  of  a  new  will,  the  cancellation 
is  looked  upon  as  preparatory  to  and  only  final  and  eflFeo- 
tual  upon  the  completion  of  it,  and  therefore  of  no  effect 
if  the  new  will  be  never  made.^  And  an  ineffectual  un- 
attested erasure  in  a  duly  executed  will,  intended  as  suhsti' 
tional^  has  been  rejected  in  favour  of  the  original  writing.* 
The  rule  of  the  civil  law  is,  "  Tunc  prius  testamentum 
rumpitur  cum  posterius  perfectum  est.^^  This  is  laid  down 
as  the  rule  of  our  law.*  If  a  testator's  act  can  be  inter- 
preted thus,  "  Whatever  else  I  may  do  I  intend  to  cancel 
this  as  my  will  from  this  time  forth,"  the  will  is  revoked ; 
but  if  his  meaning  be  "  As  I  have  made  a  fresh  will,  my 
old  one  may  now  be  destroyed,"  the  old  will  is  not  revoked 
if  the  new  one  be  not  in  fact  made.^ 
A  missing  will  Where  a  duly  executed  will,  in  the  testator's  possession 
]ra«sumptwn,  *^  death,  refeired  to  by  him  as  in  existence,  and  to  be 
though  stated  destroyed  {upon  the  settlement  of  a  new  one,  which  nevet*  was 
dent.  ^^  settled),  was  missing  after  his  death,  it  was  held  to  have 
been  revoked,  the  ordinary  presumption  upon  destruction 
prevailing ;  ^  and  to  this  presumption,  in  the  absence  of  a 
new  will,  the  doctrine  of  dependent  relative  revocation 
gave  way.    And  where  a  will  is  destroyed  that  an  earlier 

^  Dickifuon  v.  Stidolph,  11  G.  B.,  This  would  be  so  as  a  matter  of 

N.  S.  361.  course  after  the  Wills  Act. 

»  Brooke  Y.  Kent,  1  N.  C.  96.  *  Ikhettert  7  Ves.  jun.  380;  Xim- 

'  Applebee,  I  Hagg.  143  ;  JBode,  hery  v.  Mason,  CTomyns,  451,  adop- 

6  N.  G.  189;  Ecles,  2  Sw.  &  Tr.  tedbySir  JamesHannen,inJ)a»ic»r 

600.  V.  Crabb,  3  P.  &  D.  104. 

*  Short  Y.  Smith,  4  East,  419  ;  *  Sir  James  Hannen,  ibid. 

Kirke  v.   X,   4    Russ.   Gh.   436;  '  Mitcheson,  ^21,,  J.,  Troh,  202. 
Zoekey,  Jamee,  11  M.  &  W.  901. 
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one  may  take  eflFect,  but  such  is  not  stated  ////  after  the 
destruction,  the  will  destroyed  will  not  be  revived — at  least 
upon  motion.^ 

Where  the  question  at  issue  is  one  of  substitution,  Evidence  in 
evidence  aliunde^  t.  ^.,  other  than  is  apparent  on  an  inspec-  whatP  ' 
lion  of  the  instrument,  or  extrimic^  is  admissible  to  ascer- 
tain intention.^  But  otherwise  the  court  will  not  supply 
by  parol  testimony*  what  is  not  apparent  upon  the  face  of 
the  will  itself.^  Where,  on  revocation,  the  court  infers  an 
intention  to  substitute  another  bequest,  which  is  not  done, 
the  doctrine  of  dependent  relative  revocation*  applies,  and 
the  court  is  at  liberty  to  have  recourse  to  any  means  of 
legal  proof  by  which  to  ascertain  the  original  disposition, 
and  amongst  such  means  the  removal  of  the  strips  of 
paper  (on  parts  of  the  will  so  revoked)  is  the  most 
obvious.  Hence,  in  a  codicil  to  this  will,  the  pasted  strips 
were  removed,  and  probate  was  granted  of  the  instrument 
in  its  unaltered  condition.^  This  evidence  was  regarded 
by  the  court  as  extrinsic,  or  not  apparent  upon  the  face 
of  the  instrument.  The  distinctive  term  applied  to  cases 
of  this  description  appears  to  be  that  of  substitution^  to 
distinguish  them,  doubtless,  from  those  of  obliteration.' 

Finally,  a  valid  will  before  (and  after)  the  Wills  Act, 
apparently  revoked  by  substitution,  remains  valid  if  the 
latter  will  is  invalid,  irrespective  of  the  nature  or  purport 
of  the  documents.®  A  mistake  in  point  of  fact,  as  where 
cancellation  is  on  the  assumption  that  a  later  wilP  has 
been  completed ;  or  an  acddent^^  in  point  of  law,  where  a 
testator  attributes  an  effect  to  his  will^^  which  it  has  not, 
renders  the  act,  and  not  the  will,  void.^^ 

>  JFetUm,  1  p.  &  D.  638.  ®  Ilehester,    7    Ves.  jun.    372  ; 

>  Bedford^  6  N.  C.  189 ;  Brooke      adopted  bj   Sir  Jas.    Mannen  in 
T.  Kmtf  1  K.  0.  95.  McCabe,  ante ;  see  also  Oaatrell  v. 

*  McCabe,  3  P.  &  D.  96.  Smith,  4  East,  419. 

«  Bippin,  2  Curt.  334.  •  Hyde  v.  H.,  3  Chanc.  Rep.  116. 

»  Horeford,  3  P.  &  D.  216.  »»  Burtenthaw  v.  Oilbert,  Cowp. 

•  Ibid.  52. 

^  MeCabe,  3P.  &D.  96;  42 L.  J.,  "  Onioru  v.  Tyrer,  P.  Williams, 

Frob.  79  ;  see  also  Sturton  v.  Whft-      345. 
Uek^  52  L.  J.,  Prob.  29.  »»  Perrott  v.  P.,  14  East,  440. 
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Effect  of  re- 
ference by  one 
testamentary 
paper  to 
another; 


be  the  paper 
referred  to, 
attested  or 
not. 


Oeneral  con- 
nstenoy  does 
not  alone 
Boffioey 


INCORPORATION. 

Incorporation,  though  akin  to  attestation  from  the  fact 
that  testamentary  papers,  sought  to  be  incorporated  in  the 
probate,  are,  at  times,  found  to  have  been  unattested,  is 
yet  more  nearly  akin  to  revocation.  For  it  will  be  seen 
that  where  two  testamentary  papers  are  in  existence,  it 
must  be  settled  before  probate  is  granted,  whether  the 
later  incorporates  or  revokes  the  earlier.  The  inquiry  will 
therefore  proceed  with  incorporation.  A  will  may  be 
good  by  reference  to  some  other  paper,  no  matter  what. 
When  the  thing  referred  to  is  ascertained,  it  is  as  much  a 
part  of  the  will  as  if  it  was  within  the  sheets.^  Reference 
to  a  paper,  not  executed  according  to  the  statute,  makes  it 
part  of  the  will  of  a  testator,  if  it  is  identified  beyond  all 
doubt.^  The  last  case  cited  demonstrates  that  mere  as 
opposed  to  distinct  reference  will  not  have  the  effect 
desired.  This  principle  holds  good  with  reference  to  an 
attested  will,  or  part,  probate  of  which  is  sought  with 
another  will  in  which  it  is  thought  to  be  incorporated,' 
But,  as  just  stated,  such  papers  must  be  so  identified  that 
there  can  be  no  mistake.*  Accordingly  unattested  papers, 
sufficiently  referred  to  and  so  identified  by  a  subsequent 
and  duly  attested  will,  have  been  incorporated  in  the  pro- 
bate,^ though  only  the  will  was  seen.^  There  must  be  some 
reference  in  the  one  to  the  other,  by  which  it  is  shown 
that  incorporation  is  intended.  General  consistency  and 
agreement,  without  any  reference,  will  not  suffice.^  A 
testamentary  disposition  on  the  first  three  pages  of  a 
sheet  of  letter  paper,  and  signed,  but  imattested,  was  held 
not  to  be  incorporated  with  a  subsequent  testamentary 
disposition  on  the  fourth  page,  as  containing  no  reference 


*  Habergham  v.  Vincent,  2  Ves. 
jun.  208. 

*  Edwards,  6  N.  C.  306  ;  see  also 
Utterton  v.  Hobins,  1  A.  &  E.  423, 
and  Sotheron,  2  Curt.  832. 

'  Cottier  v.  Langehear,  1  N.  C. 
369. 


*  Smart  v.  Frujean,  6  Ves.  665 ; 
Ingoldbg  v.  J.,  4  N.  C.  496 ;  Truro, 
35  L.  /.,  Prob.  89. 

*  Utterton  v.  Robins,  1  A.  &  E. 
423;  Williams  v.  Evans,  1  Or.  & 
M.  43 ;  Daniel,  52  L.  J.,  Prob.  23. 

*  Utterton  y.  Robins,  supra,  428. 
'  Drummond,  2  Sw.  &  Tr.  8. 
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to  it,  and  therefore  inoperative,  though  the  testatrix  told 
the  witnesses,  when  they  were  attesting  the  fourth  page, 
that  it  was  her  will.  The  paper  was  so  folded  that  they 
could  not  see  the  writing  above  her  signature,  and  they 
did  not  know  that  there  was  any  writing  on  the  other 
pages. 

This  ease  was  held  to  be  similar  to  In  the  goods  of 
Drumfnond^  but  where  a  document  or  paper  is  entirely  in 
the  handwriting  of  the  testator,  and  covers  pmctically  the 
four  pages  of  the  same  sheet,  it  would  be  a  more  reason-  though  it 
able  state  of  the  law  that  one  should  look  at  the  whole  so  m  certain 
aspect  of  the  document,  and  determine  whether  or  not  it  ^"®** 
was  intended  by  the  testator  to  constitute  his  -wdll,  though 
composed  and  written  at  different  times ;  everything  to  be 
relied  upon  in  the  present  case,-  as  tending  to  show  that 
the  testatrix  intended  this  sheet  of  letter  paper  to  con- 
stitute her  will,  was  present  in  the  above  case ;  and  Sir  C. 
Cresswell  there  held;  upon  the  authorities  and  wises  cited, 
that  that  which  was  written  on  the  third  page  of  the  paper 
did  not  constitute  a  confirmation  and  valid  execution  of 
that  which  preceded  it  on  the  first  and  second  pages.     In 
that  case  the  inoperative  parts  of  the  will  were  held  to  bo 
BO  from  the  absence  of  an}i:hing  to  connect  them  with 
what  was  written  upon  the  operative  part.     "  That,"  said 
Sir  C.  Cresswell,  "  is  the  material  part  of  the  law,  and  I  do 
not  see  that  the  aflidavits  filed  touch  it."' 

The  effect  of  a  well-executed  testamentary  instrument 
upon  one  not  well  executed  is  now  (since  the  Wills  Act) 
similar,  both  as  to  realty  and  personalty ;  and  the  autho- 
rities prior  to  that  act  guide  the  Court  of  Probate  upon 
this  question,^  and  have  therefore  been  followed.^  Such  Execution 
attested  papers  are  equally  admissible,  though  they  were  f erred  to  im- 
executed  after  a  will,  but  before  the  codicil  incorporating  "laterial, 

»  2  Sw.  &  Tp.  8.  «  Smith,   2    Curt.   796  ;    Bacon, 

*  Twey,  47  L.  J.,  Prob.  63.  3  N.  C.   644  ;   Dickin,  2  Robert. 
>  Sir  James  Hannen.  298;     Ash,    Dea.    k    Sw.     181; 

*  AlUn  V.  Maddock,  11  Moo.  P.       Stetrart,  4  Sw.  &  Tr.  211. 
C.  C.  439. 
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them.^    But  in  such  cases  they  must  be  referred  to  dis- 
tinctly in  the  latter,^  so  that  the  court  may  be    fully 
in  existence  satisfied.^    Also,  when  a  testatrix  in  her  will  mentions 

efore  the  one         ..  p        •  a      i^   •!     t    a        •%      •  i. 

jferring.  certam  papers  as  lormmg  part  of  it,  but  only  m  such 
a  way  that  without  parol  testimony  the  identification  is 
incomplete,  probate  will  be  decreed  without  them,  unless 
they  are  referred  to  in  the  will  as  tfwn  existing.^  "  I  take 
it  to  be  decided,"  said  a  late  Lord  Chancellor,*  "  and  there 
is  no  doubt  that  a  paper  made  aftei^tcards  could  never  be 
part  of  a  will."^  And  hence  it  follows  that  a  testator 
cannot  by  his  will  prospectively  create  for  himself  a  power 
to  dispose  of  his  property  by  an  instrument  not  duly  exe- 
cuted as  a  will  or  a  codicil.^  And  this  applies  to  testa- 
mentary dispositions  of  any  kind.® 
ncor^ration  A  will,  primd  facie  duly  attested,  but  containing  a 
rtU  by^pair-  ^^g^^J  to  a  person  within  the  degrees  of  relationship 
Qg  the  inva-  to  the  attesting  witness  prescribed  \mder  the  Wills  Act,® 
was  incorporated  in  a  subsequent  codicil,  duly  attested  in 
^c^?^*ion  all  respects,  and  passed  the  legacy.^^  A  codicil  to  a  will 
republishes  it  and  makes  it  speak  as  of  the  later  date, 
unless  a  contrary  intention  be  shown,  in  which  case  it  will 
repel  that  eflEect.  The  general  effect  of  a  codicil  is  to 
make  it  speak  as  of  its  own  date.^^  If  a  man  ratifies  and 
confirms  his  last  will,  he  ratifies  and  confirms  with  it 
every  codicil  that  has  been  added  to  it  ^^  (irrespective  of 
attestation^^),  prior  to  the  final  ratifying  instrument  of 


»  Hunt,  2  Robert.  622;  17  Jurist, 
720;  Stewart,  3  Sw.  &  Tr.  192. 

2  Mathias,  3  Sw.  &  Tr.  100. 

3  Gill,  2  P.  &  D.  6. 

*  Sunderland,  35  L.  J.,  Prob. 
82 ;  Straubenzee  v.  Monek,  3  Sw. 
&  Tr.  6;  32  L.  J.,  N.  S.,  Prob. 
21  ;  Allen  y.  Maddock,  11  Moo. 
P.  C.  427. 

*  Lord  Eldon. 

®  Wilkinson  v.  Adam,  1  Ves.  & 
B.  446,  and  see  Ferraris  v.  Hert^ 
ford,  3  Curt.  499. 

'  Ferraris  v.  Crokei\  3  Curt.  499 ; 
Johnson  y.  Ball,  5  De  G.  &  Sma. 
91 ;  Briggs  v.  Penny,  3  De  G.  & 


Sma.  547. 

*  Johnson  V.  B.,  ante. 

'  1  Vict.  0.  26,  s.  15,  ante,  p.  60. 

»°  Anderson  y.  A,,  L.  R.,  13  Bq. 
Ca.  383. 

"  Goodtitle  y.  Meredith,  2'hl£,  & 
Selw.  14  ;  Bowes  y.  B.,  2  Bos.  & 
Pull.  500  ;  GoodtitU  y.  3f.,  anU ; 
see  also  Jleathcote,  60  L.  J.,  Prob. 
42. 

^'  Crosbiey.  McBonal,  4  Ves.  jun. 
616. 

^3  1  PoweU  on  Deyises,  p.  610 
(3rd  ed.  by  Jarman) ;  and  UtterUm 
y.  Robins,  1  A.  &  E.  428. 
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oourse.  A  oodioil  concerning  personalty,  and  referring  to 
a  general  deyise  of  realty,  and  attested  by  three  wit- 
neasesy  was  held  to  pass  lands  purchased  after  the  devise 
by  republication  of  the  devise,  and  so  incorporation.^  A 
devise  of  real  and  personal  estate  by  an  unattested  will 
was  authenticated,  t.  e,,  incorporated,  by  a  subsequent 
writing,  attested  by  three  witnesses,  but  relating  solely 
to  .personal  property,  and  the  whole  took  effect  as  one 
wilL« 

Again,  where  a  testatrix  makes  a  will  of  real  property,  InooiiDoratioii 
and  afterwards  incorporates  a  will,  applicable  in  expres-  reaJ^byawill 
sion  to  all  property  real  and  personal,  but  limited  to  witnessed  aa 
personalty  by  reason  of  the  attestation,  this  makes  both  soiuatj^^j. 
instruments  one  will,  and  all  her  expressions  in  each 
become  expressions  in  a  will  duly  attested  to  pass  real 
property.*    To  be  rightly  appreciated  this  must  be  read 
as  applying  to  a  will  of  realty  dated  before  the  Wills 
Act,  inasmuch  as  wills  of  realty  or  personalty  require 
the  same  number  of   attesting  witnesses  since  the  act 
(1837).     So  also  the  following.     Where  there  was  a 
uill  of  realty,  and  instructions  intended  as  a  new  will 
blending  together  both  the  real  and  personal  estate,  want 
of  execution  of  the  latter  was  final.    The  latter  could  only  Testator's  in- 
operate  on  the  personal  estate,  and  if  the  disposition  of  it  ^u^^^^e^^Sj^, 
arose  from,  and  was  dependent  upon  or  induced  by  the  decidendi. 
disposition  of  the  former,  the  court  would  not  interpose  to 
give  even  a  partial  operation  to  such  a  paper,  for  by  so 
doing  it  would  defeat  the  testator's  intention.    '^  There  are 
many  instances  where  a  testator  having  intended  to  dis- 
pose of  real  and  personal  estate,  the  court  has  given  effect 
to  the  disposition,  as  far  as  it  can,  and  pronounced  for  the 
one  part  conveying  the  personalty.     In  other  cases  it  has 
refused  to  do  so :  The  distinction  is  this,  where  the  devise 

1  Barnes  Y.  Crowe,  1  Yes.  485.  Moo..  451. 

»  mterton  y,  Jtobine,   1  A.  &  E.  ^  i)ickins<m  v.  Stidolph,  11  C.  B., 

42S ;   see  also  Eadbum  y.  Jervis,  K.  S.  358. 
8  Beav.  450  ;  Allen  v.  Maddoek,  11 
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of  the  realty  is  perfectly  independent  of  the  disposition  of 
the  personalty,  thereby  giving  effect  to  the  unexecuted 
will,  the  deceased's  intention  pro  tanto  is  carried  into  effect. 
But  where  one  part  appears  to  depend  upon  the  other, 
where  a  defendant  gives  to  A.  because  he  has  given  to  B., 
then  it  would  defeat  the  intention  and  be  injustice  to  give 
effect  to  the  one  unless  you  could  to  the  other."  ^ 
No  particular       And  no  particular  form  of  words  is  required  to  make  a 
reqSritefoi^  oodicil   operate   as  a  republication. ^     So  that   where   a 
incorporation,  testator  duly  executed  in  these  words  "  another  codicil  to 
my  will,"  this  form  of  expression  incorporated  an  un- 
attested paper,  which  alone  could  be  regarded  as  the  "  one  " 
codicil  to  which  the  duly  executed  one  stood  as  "  another.'*^ 
It  may  be  stated  generally,  that  a  codicil  duly  executed  re- 
publishes a  will  so  as  to  pass  after-acquired  lands,  unless 
A  oodioU  re-    a  contrary  intention  appear  by  it.**    A  codicil  is  in  law 
^^^uly  in-    P^  ^^  ^  "^^  >  ^^^  *  second  codicil,  duly  attested  and  con- 
corporates  in-  firming  the  will,  but  ignoring  the  first  codicil,  which  was 
oodicilsjif  con-  imattested,  but  bore  direct  reference  to  the  will,  was  held 
w^or^iSers  *^  establish  the  first  codicil.^    And  a  codicil,  though  re- 
or  last  codicil,  ferring  only  to  the  will,  has  established  and  republished 
all  previous  codicils,  whether  executed  or  not.®    But  the 
intermediate  codicils  must  have  borne  unmistakable  refer- 
ence to  the  will,  and  not  have  been  inconsistent  one  with 
another,  or  with  the  will  or  last  codicil. 

A  third  codicil  to  a  will,  duly  attested, — the  two  previous 
ones  being  unattested, — though  it  only  referred  to  either 
the  will  or  codicils  by  revoking  the  appointment  of  an 
executor  made  by  the  second  codicil,  was  held  to  have  re- 
published them  all.     In  this  case  all  the  instruments  were 

^  Gillow   V.    Bourne,    4    Hagg.  TorXr  v.  W^aMw,  12  M.  &.  W.  699; 

199  (a).    This  case  was  before  the  ByaU  v.  Bell,  8  T.  R.  579  ;  Ashley 

Wills  Act,  the  formalities  of  which  v.  Waugh,  4  Jurist,  672  ;  Smith  v. 

must  be  carefully  remembered.  Bcarmer,  3  Y.  &  J.  278. 

*  Barnes  v.   CrotcCf  1  Ves.  jun.  *  Gordon  v.  Lord  Beay^  6   Sim. 
497.  274. 

5  Ingoldby  v.  J.,  4  N.  C.  493.  «  Hadbum  v.  Jervis,  3  Beav.  460; 

*  HarVff  Tntst,  4  K.  &  J.  675  (a) ;       Aaron  v.  ^.,  3  De  Gex  &  Sma.  476. 
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upon  tlie  same  sheet  of  paper.^      But,  though  a  codicil  Burden  of 
makes  the  will  speak  as  of  its  own  date,  as  a  general  Emitedlntent 
rule  it  may  be  so  framed  as  to  work  only  a  partial  repub-  ^^  «>dicil  set 
lieation,  or  no  republication  at  all,  by  the  intent  appear- 
ing upon  the  face  of  it;^   but  republication   is  usually 
presumed ;  and  the  burden  of  proof  of  a  limited  intent  is 
on  the  party  denying  the  operation  of  the  codicil.*     The 
effect  of  republication  of  a  will  of  realty  by  codicil  is  to 
make  it  the  duty  of  the  court  to  construe  the  two  instru- 
ments in  the  same  way,  and  to  allow  the  same  operation 
to  the  language  of  the  incorporated  instrument  as  if  it 
had  been  originally  contained  in  the  will  which  incor- 
porates it.* 

Codicils  executed  after  the  operation  of  the  Wills  Act, 
though  to  wills  of  an  earlier  date,  must,  of  course,  be 
attested  according  to  the  requirements  of  the  act.^  But 
unattested  intermediate  papers  even,  which,  though  called 
codicils,  are  not  really  so,  and  do  not  refer  to  the  will,  nor 
are  referred  to  by  the  last  codicil,  are  not  included  in  the 
probate.*  And  even  though  papers  are  referred  to  in  one 
testamentary  document  as  revoked,  they  may  be  revived 
by  a  later  one  duly  attested  and  suflBciently  identified.^ 
Where  a  testator  in  his  last  will  revoked  an  earlier  one, 
but  afterwards  incorporated  it  upon  certain  contingencies, 
the  court,  being  unable  to  say  from  existing  circumstances 
that  such  contingencies  had  not  arisen,  declined  to  reject 
the  earlier  will,  but  decreed  probate  of  both,  as  together 
containing  the  testator's  will.® 

If  a  testatrix  intends  to  adopt  (j.  e.  incorporate)  two  in-  EflPect  where 
struments,  and  only  one  is  found,  effect  will  be  given  to  ?^^  ®^^  ®* 
that  one ;  for  either  the  ordinary  presumption  must  pre-  refeiredto is 

found. 

»  Guest  r.  Willasey,  2  Bingh.  429.  •  Phelps,  6  N.  C.  695  ;  Haynes  v 

»  Bowes  y.  B.,  7  T.  R.  482.  Hilt,  7  N.  C.  256;  1  Robert.  795 1 

•  Monypenny  v.  Bristow,  2  Russ.  Feiraris  v.  Hertford,  ante ;  Hake*' 
&  M.  134.  well,  Dea.  &  Sw.  16. 

«  Diekuison  v.  Stidolph,  11  C.  B.,  '  Jordanr.  /.,  2  N.  C.  389. 

N.  S.  369.  •  Duf,  4  N.  C.  474. 

*  FerrarisY, Hertford,  3Curt.  512. 
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Tail,  that  the  missing  paper  was  destroyed  animo  revocandi^ 

or  the  principle  must  be  applied,  that  the  apparent  testa* 

mentary  intentions  of  a  testator  are  not  to  be  disappointed 

merely  because  she  made  other  dispositions,  which  are  not 

forthcoming,  and  therefore  imknown.^ 

The  paper  to        It  is  not  necessary  to  set  out  a  particular  document  in  a 

rated  need  not  will  to  incorporate  it,  but  it  must  be  sufficiently  identified 

be  set  out  in    ^nd  confirmed.^ 

the  will ; 

but  it  must  be      Where  an  English  will  ratifies  and  confirms  a  foreign 

mentioned  in    will  it  is  right  that  the  latter  should  be  included  in  the 

^"*      *     probate,^  because  the  ratification  incorporates  them;  but 

if  incorporation  is  objected  to  in  express  terms  the  court 

will  carry  out  the  testator's  wishes  if  consistent  with  the 

law.      Thus,  where  a  testator  expressly  keeps  the  two 

papers  distinct,  desiring,  if  this  cannot  be  done  in  law, 

that  the  English  will  shall  be  treated  as  a  codicil  to  the 

foreign  one,  incorporation  need  not  necessarily  follow, 

and  a  oopy      but  copies,  and  an  affidavit  verifying  them,  of  the  foreign 

j.g^g^^      wills  and  codicils  must  be  filed  in  the  registry,  and  a  note 

to  that  effect  appended  to  the  probate.* 

In  order  to  render  valid  an  appointment  by  will  of  a 

guardian  there  must,  imder  12  Car.  2,  c.  54,  as  now,  have 

been  two  attesting  witnesses.^    An  attested  codicil  here 

also  revives  or  incorporates  an  unattested  will,  and  a  will 

copied  from  instructions  supersedes  them  if  a  correct  copy, 

as  before  stated;^  but  where  it  is  incomplete  and  becomes 

effectual  only  upon  reference  to  them  it  will  not  revoke 

them,  but  the  two  will  be  admitted  to  probate  together.^ 

General  effect      The  result  of  the  authorities  is,^  that  the  mere  fact  of 

onSTO^ra^  making  a  subsequent  testamentary  paper  does  not  work  a 

^:^*  total  revocation  of  a  prior  one,  unless  the  latter  expressly 

1  DiekiMon  v.  Stidolph,  11  C.  B.,  Ves.  jun.  167. 

N.  S.  357.  ^  »ee  also  Wood  y.  Goodlake^  2 

^     a  Bizzey  v.  Flighty  3  Ch.  D.  269.  Curt.  129. 

'  Howdefiy  43  L.  J.,  Prob.  26.  '  Hitehings  v.   Wood^  2  Moo.  P. 

*  Astor,   46  L.   J.,   Prob.  79 ;  1  C.  355. 

P.  D.  150.                             ,  «  Lemage  v.  Goodban,  1  P.  &  D. 

6  De  Batko  v.  Lotd  Fingal^   16  57. 
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or  in  effect  revokes  the  former,  or  the  two  be  incapable  of 
standing  together.  Any  number  of  testamentary  instru- 
ments may  be  admitted  to  probate,  as  together  containing 
the  last  will  of  the  deceased ;  and  if  a  subsequent  testa- 
mentary paper  be  partly  inconsistent  with  one  of  an  earlier 
date,  then  the  later  will  revoke  the  former,  as  to  those 
parts  only  where  they  are  inconsistent.^  The  question  of 
revocation,  and  so  also  of  incorporation,  is  to  be  solved  by 
considering,  not  what  papers  have  been  apparently  super- 
seded by  the  act  of  executing  others,  but  what  dispositions 
are,  from  the  language  of  all  the  papers,  revoked  or 
retained.^ 

REVOCATION    BY   A   SUBSEQUENT   INCONSISTENT  WILL. 

Subsequent  wills  may  be  either  consistent  or  inconsistent  Subsequent 

wills  IHftV  DO 

with  earlier  ones.  Their  consistency  gives  rise,  as  seen,  to  consistent  or 
the  doctrine  of  incorporation.  Their  effect,  if  inconsistent,  "^oo^^*^*©^*^- 
will  now  be  considered.  The  fact  that  they  are  subse- 
quent in  date  is  of  itself  a  pvimd  facie  revocation  only  of 
the  earlier  ones.  But  their  inconsistency  will  be  foimd  to 
have  a  most  material  bearing  upon  the  question  of  revoca- 
tion. As  already  stated,  different  instruments,  if  testa- 
mentary and  not  inconsistent,  might  together  contain  a 
testator's  will,'  and  may  do  so  still ;  and  a  later  one  will 
only  revoke  the  former,  when  inconsistent  with  it,*  wholly 
or  in  part,  according  to  the  degree  of  inconsistency.* 

An  act  (testamentary)  inconsistent  with  a  will,  though, 
by  some  accident,  independent  of  the  will,  it  failed  of 
effect,  was  a  revocation  before  the  Wills  Act ;  but,  if  not 
duly  executed,  it  was,  of  course,  otherwise :  ®  and,  if  duly 
executed,  it  would  appear  to  effect  a  revocation  since  the 
act.  Where  a  duly  attested  will  devised  realty  and  per-  An  executed 
sonalty,  and  there  was  an  imattested  will,  subsequent  to  yoked  by  one* 

unattested. 

1  See  DonaUbon,  3  P.  &  D.  45.  235. 

'  L9mag9  t.  Goodban^  1  P.  &  D.  ^  Lemage  y.  Goodban,  ante, 

67.  '  See  also  DonaltUon^  ante. 

*  ifMtormaiiy.  Jfa^^y,2Hagg.  <  Jlchettery  7  Ves.  jun.  370. 
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past. 
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and  inconsistent  with  it,  no  revocation  ensued,^  inasmuch 
as  the  later  will  was  invalid  for  lack  of  due  execution. 

Where  a  testator  made  two  inconsistent  wills,  one  in 
1826,  the  other  in  1851,  and  burnt  the  second  will,  animo 
cancellandi,  thinking  that  by  so  doing  he  revived  the  earlier 
one,  for  lack  of  execution  it  was  not  revived,  and  the  later 
one  was  absolutely  revoked.  The  doctrine  of  dependent 
relative  revocation  was  here  held  not  to  apply,  as  the  can- 
cellation was  done  with  reference  to  a  bygone  act  or  pre- 
vious will.^  Though  there  appears  to  be  no  sound  reason 
why  this  doctrine  should  not  apply  to  a  will  in  the  past  as 
well  as  in  the  future,  the  court,  in  the  absence  of  authority, 
refrained  from  creating  a  precedent.^  But  it  did  not  ap- 
pear quite  clear  that  the  revival  of  the  earlier  will  was 
intended,  and  hence  possibly  the  decree.  Sir  J.  P.  Wilde, 
however,  did  create  a  precedent,  and  so  overruled  the  deci- 
sion in  the  above  case,  failing  to  perceive  a  distinction  in 
principle  between  the  two  cases.  In  either  case  the  revo- 
catory act  is  based  on  a  condition  which  the  testator 
imagines  is  fulfilled,  and,  as  in  neither  case  is  that  con- 
dition fulfilled,  in  neither  is  the  animus  revocandi  present.^ 
So  that  the  doctrine  of  dependent  relative  revocation  does 
apply  to  such  cases. 

The  later  of  two  or  more  inconsistent  wills  has  been 
shown,  ordinarily,  to  prevail ;  but  where  they  are  apparently 
of  the  same  date,  and  there  is  no  proof  of  priority  of  exe- 
cution of  either,  they  are  void  for  uncertainty,  and  will  let 
in  the  heir-at-law,  i.e.,  result  in  intestacy,  unless  the  incon- 
sistency is  explained  by  some  subsequent  act  of  the  testator.* 
But  it  may  be  presumed  that,  before  declaring  them  so, 
the  court  will  do  all  it  can  to  discover  the  testator's  in- 
tention. If,  however,  two  wills  appear,  and  the  limita- 
tions in  both  are  consistent,  and  they  have  both  been  oon- 


»  Ibid,  372. 

^  Dickinson  v.  Swattnan,  30  L.  J., 
Trob.  84. 


3  Powell  V.  P.,  1  P.  &  D.  219. 
*  Phipp«  V.  AuplesMf  7  Brown, 
P.  C.  443. 
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finned  by  YarionB  codicils,  the  wills  and  codicils  may  all 
be  taken  together  as  one  testamentary  disposition.' 

Where  a  devise,  revoking  a  previous  devise,  fails,  as  a  Incapacity  of 
devise,  from  the  incapacity  of  the  second  devisee,  though  notaffect the 
inoperative  in  that  respect,  it  still  effects^  a  revocation  of  infltrument 
the  prior  devise.'    Here  a  codicil  revoked  valid  bequests  in 
a  will,  and  bequeathed  the  property  to  a  fimd  which  was 
being  raised  for  the  purpose  of  buying  land  for  a  cliarity, 
and  it  was  held,  that  although  the  gift  by  the  codicil  failed, 
the  revocation  nevertheless  took  effect. 

Where  a  testator  by  his  last  will,  appointing  executors,  A  will,  conms- 
disposed  of  part  of  his  estate,  but  did  not  in  express  terms  oiSy^vSred 
revoke  a  previous  will,  which  nominated  no  executors,  not- 
withstanding this  partial  consistency,  the  court  decreed  a 
revocation  for  lack  of  e\'idence  that  the  two  ^nlls  shoidd  be 
taken  as  together  containing  the  testator's  will ;  *  and  upon 
the  further  groimd  that  a  last  will  and  testament  is  revo- 
catory of  any  previous  ones.     The  learned  judge  stated, 
as  the  ground  of  this  opinion,  that  in  no  case  had  former 
papers  been  included  with  a  "  last  iciliy    This  decision  was  but  in  error, 
adopted  by  the  court  in  a  subsequent  case,*  but,  on  appeal 
to  the  Privy  Coimcil,  it  was  held  not  to  apply,  and  the 
distinction  was  pointed  out ;  but,  as  regards  the  meaning 
of  the  words  "last  will,"  the  case  was  overruled.     Lords  Theworda 
Ellenborough  and  Lawrence  had  already  pointed  out  that  i^^^ 


no 


the  meaning  these  words  appeared  to  convey  when  read  8p®ci^  "»i- 
alone  was  really  inapplicable  to  them,^  and  not  long  after- 
wards the  learned  judge,  who  had  held  otherwise,  reversed 
his  own  interpretation  of  their  import.^   As  already  shown, 
this  case  was  treated  as  overruled  in  the  later  decision  of 

*  Fhippt  V.  AngUua,  7  Brown,  *  Cutta  v.  Gilbert,  9  Moo.  P.  C. 
P.  C.  443.                                                 147. 

»  Diekimon  v.  Swatman,  30  L.  J.,  •  Thomas  v.  Erans,  2  Eaat,  496. 

Prob.  84.  '  Luffman,  5  N.  C.  183 ;  Holt,  6 

»  Tupper  V.  T.,  1  Kay  &  J.  670.  N.  C.  93.     See  also  Freetnan  v.  F., 

*  Flenty  V.   West,  4  N.  C.  103  ;  6  D.,  M.  &  G.  734 ;  and  Birks  v.  ^., 
1  Robert.  264.  34  L.  J.,  Prob.  90. 
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Lemage  v.  Ooodban ;  ^  but,  in  a  more  recent  case,^  it  was 
approved  of  it  to  this  extent,  that,  in  order  that  two  wills 
should  be  admitted  to  probate,  there  must  be  something  in 
the  second  indicating  the  testator's  intention  that  the  two 
instruments  should  be  construed  conjointly. 
Wills  not  A  testator  executed  instructions  for  a  will,  pending 

sUtent  ad-  '  the  preparation  of  a  more  formal  instrument,  and  disposed 
b"te1b  *^^'^°'  of  the  residuary  estate,  also  nominating  executors,  and 
sent.  on  the   following  day  executed  the  formal  instrument, 

nominating  the  same  executors,  but  not  disposing  of  the 
residue,  and  expressly  revoking  all  former  wills.    The  two 
instruments,  by  consent  of  all  parties,  were  admitted  to 
probate,  as  allowing  of  circumstances  in  which,  notwith- 
standing the  revocatory  clause  in  the  latter,  the  two  might 
operate  together,  or  as  not  precluding  consistency  by  any 
possibility.^    Sir  H.  J.  Fust  had  held  that  a  will,  by  the 
appointment  of  executors,  effected  a  complete  disposition 
of  property,  and  so  revoked  previous  wills.**    But  his  suc- 
cessor, Sir  John  Dodson,  was  of  opinion  that  the  question, 
whether  a  separate  wiU  was  substantive   {i.e.,  dependent 
The  appoint-   onli/  on  itself)  and  revocatory,  or  codicillary,  was  a  question 
c^ndc^'    of  the  testator's  intention,  and  therefore  undecided  by  the 
not  effect  or     appointment  of  executors.^     Lord  Truro,  delivering  the 
tion  of  prior     judgment  of  the  House  of  Lords,  stated,  also,  that  the 
■"^^ '  mere  appointment  of  executors  did  not  necessarily  import 

but  it  may  be  an  intention  to  revoke  previous  documents.  Generally 
c?Sat«tt^n!^  speaking,  the  appointment  supplies  some  proof  of  in- 
tention, but  the  object  with  which  it  is  done  in  the  latter 
instrument,  may,  it  seems,  be  not  to  revoke  a  previous 
appointment,  but  to  substitute  a  living  executor  for  a 
deceased  one,  or  to  supply  a  co-executor.  The  final 
remarks  of  his  lordship  demonstrate  how  much  weight  is 

>  Ante,  p.  91.  *  FUnif/  v.  TFett,  ante,  p.  93. 

«  Feehell,  3  P.  &  D.  166.  *  Riekardt  v.  Q.  P.,  18  Jnr.  640 ; 

»  Robineon  v.  Clarke^  47  L.  J.,  and  Stoddart  v.  Grant^  1  M*Q.  H. 

Prob.  17.  L.  176. 
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dae  to  tlie  oircumstanoes  of  each  case.  '^  It  would  tend," 
said  he,  "very  much  to  diminiflh  the  power  of  testators 
oyer  their  property,  if  slight  and  equivocal  expressions, 
found  in  a  subsequent  instrument,  would  justify  the  con- 
clusion that  previous  documents,  otherwise  entitled  to 
probate,  were  to  be  regarded  as  revoked.  If  you  can 
execute  the  whole  of  the  papers  as  one  testament,  you  are 
bound  to  do  so."  Where  there  is  an  inconsistency,  it  will 
operate  as  a  partial  revocation.  Where  it  is  only  of  such  Intention  the 
a  nature  as  that  the  general  intention  can  yet  be  executed,  ^^ 
the  general  intention  will  prevail.^ 

A  will  of  personalty  before  the  statute,^  where  partially  Revocation  of 
inconsistent  with  a  subsequent  testamentary  paper,  un-  ^c^^^jj^^ 
finished  through  the  act  of  God,  was  revoked  by  it,  pro  will. 
tanto;  provided  the  final  intention  were  clear,  i.e.  there 
must  be  no  total  inconsistency  between  the  two.  But  it 
was  otherwise,  unless  the  \mfinished  paper  was  clearly  so 
left  from  the  act  of  God,  with  no  presumption  of  delibera- 
tion, but  the  final  intention  clear  upon  the  face  of  it.  The 
court,  if  this  were  not  so,  refused  to  permit  a  paper  in  an 
incomplete  and  imcertain  state  to  control  a  will  regularly 
executed.'  But  the  later  paper,  though  imfinished,  revokes 
as  far  as  it  goes.*  Therefore,  if  it  were  totally  incon- 
sistent it  seems  correct  to  state  that  it  would  effect  a  total 
revocation.*  If  not  totally  inconsistent,  the  law  presumed 
an  adherence  to  the  remainder  of  the  earlier  executed 
paper  unrevoked  by  the  latter  and  unfinished  paper.^  The 
practice  of  taking  two  papers  as  together  containing  the 
will,  is,  in  strict  principle,  for  the  purpose  of  supplying 
imperfections  in  the  disposition  of  personalty  by  the  latter 
paper.  Obviously  the  latter  could  not  affect  the  former 
where  it  related  to  realty ;  and  so,  in  such  a  case,  though  it 

1  Sioddart  v.  Grant,  1  M<Q.  H.  «  BarUy  t.  Bagthaw,  2  Fhillim. 

L.  176.  31. 

'  1837.  '  MastermanT.Maberlefff2'H&gg. 

»  Carstain  t.  Foiter,  2  PhiUim.  236. 

36 ;  nod  see  Seeret  t.  Ohvir,  2  Lee,  ^  IT.  v.  B,,  ante, 
270. 
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disposed  of  all  the  personalty,  and  was  thus  far  totally  in- 
consistent, the  two  would  be  admitted  to  probate.  In  two 
preceding  cases,  and  others,  the  broad  proposition  of  law 
by  the  late  Sir  E.  V.  WiUioms^  was  adopted  as  correct. 
"  The  mere  fact  of  making  a  subsequent  testamentary  paper 
does  not  work  a  total  revocation  of  a  prior  one,  imless  the 
latter  expressly  or  in  effect  revoke  the  former,  or  the  two 
be  incapable  of  standing  together."  Though  "no  man  can 
die  with  two  testaments,"^  yet  any  number  of  instruments, 
whatever  be  their  relative  date,  or  in  whatever  form,  may 
be — provided  they  are  all  clearly  testamentary — admitted 
to  probate,  as  together  containing  the  last  will  of  the 
deceased. 

If  it  can  be  collected  from  the  language  of  the  will,' 
taken  in  connection  with  the  facts  with  which  the  language 
was  used,**  that  it  was  the  intention  of  the  testator  to  dis- 
pose of  his  property  in  a  different  manner  from  that  con- 
tained in  an  earlier  will,  the  later  one  will  revoke  it,  though 
it  does  not  cover  the  whole  of  its  subject-matter.  Here  A. 
executed  a  will  in  1858,  by  which  she  named  B.,  C.  and 
D.  residuary  legatees.  She  executed  a  second  will  in  1860. 
The  dispositions  in  both  were  almost  the  same,  but  B.  was 
omitted  from  the  later  will,  which  contained  no  general 
residuary  bequest,  and  did  not  expressly  revoke  the  earlier 
will.  A.  died  leaving  considerable  personal  estate,  which 
did  not  pass  imder  the  later  will.  The  court,  construing 
the  language  of  the  later  will  in  connection  with  the  facts 
with  which  it  was  used,  found  the  testatrix  wished  it  to 
stand  alone,  and  that,  though  she  did  not  intend  an  intes- 
tacy as  to  any  portion  of  her  property,  the  later  will  re- 
voked by  implication  the  whole  of  the  earlier  one. 

The  mere  appointment  of  executors  in  a  will  which  is 
not  totally  inconsistent  as  regards  its  general  effect,  or  in 
relation  to  the  appointment  of  other  executors  in  a  later 

1  8th  ed.  vol.  i.  p.  166.  Prob.  23. 

2  Swinburne.  *  I-e.,  to  apply  to  which  the  will 

3  Dempsey  y.  Lawson^  46  L.  J.,      was  made. 


Revocation  Iff  a  suhnptiucnt  inconmtent  Will.     97 

one,  will  be  found  to  entitle  it  to  probate.^     For  there  is 
no  authority  for  holding  an  additional  appointment  of  exe-  If  two  wUU 
outors  in  a  second  consistent  will,  a  revocation  of  another  *^  ^S^*^t"* 
appointment  in  the  first.  Where  the  intention,  and  d  fortiori  nient  of  exe- 
the  express  terms  of  the  appointment,  either  or  both,  create  atands. 
an  inconsistency,  the  case  is  different.^    And  though  the 
second  will  appoints  no  executors,  it  will  not  necessarily 
revoke  such  an  appointment  in  the  previous  will.^     In  this 
case,  by  consent,  probate  passed  of  both  wills  to  the  execu- 
tors of  the  first.     But  it  seems  they  were  entitled  to  it, 
as  the  executors  of  the  later  will  in  a  previous  issue*  took 
probate  of  the  earlier  one  also,  though  other  executors  were 
appointed.    If  probate  be  granted  to  the  executors  of  either 
instrument,  they  then,  it  seems,  become  entitled  to  probate 
of  the  others:   all  wills  thus  being  treated  as  together 
forming  one  will.     But  where  a  later  substantive  will  dis-  A  last  wUl 
poses  of  the  tchok  of  the  testator's  property,  though  it  a//a^^^Stor'H 
names  no  executors,  nor  refers  to  the  former  will,  it  of  property, 
necessity  revokes  it ;  and  so  also  tlie  appointment  of  the  appointa  no 
executors  therein,  as  it  is  a  complete  disposal  of  the  pro-  ^^^wT*  ^^* 
perty.     So  that,  though  an  executor  of  one  consistent  will  appointment 
appears  to  be  an  executor  of  them  all,  when  they  are  incon-  ^j^"  ^^ 
sistent  his  office  is  limited  by  the  paper  appointing  him, 
which,  if  the  latest,  revokes  all  earlier  ones.-^ 

REVOCATION  UNDER  A  POWER. 

A  will  may  be  made  of  property  under  a  power,  and  the 
person  in  whom  the  power  is  vested  enjoys  certain  privi- 
leges not  accorded  where  it  does  not  exist.  From  the 
revocable  quality  of  a  will,  also,  revocation  may  take  place, 
be  the  will  under  a  power  or  not.  Further,  if  the  terms 
of  the  power  permit  it,  the  last  execution  of  it,  or  revoca- 
tion under  it,  if  appearing  manifestly  to  be  the  one  finally 

*  Leese,  2  Sw.  &  Tr.  443.  *  Zeege,  anU, 

*  Graham  and  OraveM  v.  Price ^  3  *  Hemfrey  v.  IT.,  2  Curt.   468; 
Sw.  &  Tr.  72.                                          4  Moo.  P.  C.  29. 

'  Griffith,  2  P.  &  D.  467. 
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Question  of 
validity  of 
execution  of 
power  how 
created  in 
probate. 


What  is  a 
valid  exeou- 


intended,  will  take  effect.  If  a  later  paper,  purporting  to 
be  valid  as  regards  execution,  is  not  so,  then,  on  the  strict 
rule  regarding  execution  under  the  Wills  Act,  though  the 
invalid  paper  show  an  intention  differing  from  that  in  the 
previous  valid  one,  it  wHl  not  defeat  it.  It  may  be  that  a 
question  will  arise  whether  a  testamentary  paper  is  an  exe- 
cution or  revocation  of  a  power  at  all ;  and,  if  an  execution, 
whether  it  is  valid  as  such.  Where  it  is  doubtful  if  the 
a  last  will  is  a  valid  execution  of  a  potcer  by  deed,  and  there 
are  other  previous  testamentary  papers  relating  to  it,  the 
Probate  Court  admits  them  all.^  Due  execution  of  the 
will  must  here  be  premised,  inasmuch  as  the  doctrine  of 
incorporation,  which,  as  seen,  might  render  valid  a  prior 
and  imfinished  paper,  does  not  appear  to  apply  to  wills 
under  powers.  In  other  words,  it  seems  that  the  execution 
of  a  power  cannot  take  place  in  two  or  more  testamentary 
instruments  by  the  same  person,  executed  or  imexecuted, 
but  must  be  in  one  only.  The  object  of  the  court  in 
admitting  them  all  would  be,  not  to  enable  the  Chancery 
Court  to  ascertain  the  nature  of  the  power  and  if  it  were 
properly  executed  from  the  various  papers  before  it  only, 
but  irMch  of  the  duly  executed  testamentary  papers  under 
consideration  was  the  one  really  containing  a  valid  execu- 
tion of  the  power.  For  it  was  laid  down  as  the  duty  of 
the  Probate  Court,  where  questions  arose  as  to  the  due 
execution  of  powers  (by  married  women),  to  see  that  every 
properly  executed  testamentary  paper,  which  might  be 
material  to  enable  the  Coiirt  of  Chancery  to  pronounce  a 
judgment  on  such  questions,  should  be  laid  before  that 
court.^ 

To  execute  a  power  there  must  be  a  direct  reference  to 


»  Graham,  3  Sw.  &  Tr.  69 ;  32 
L.  J.,  Prob.  113.  The  decision  of 
this  case  undoubtedly  implies  that 
under  no  circumstances  did  the 
Probate  Court  construe  wills  under 
powers,  and  such  would  have  been 
anticipated ;  but  here  the  principle 
of    the    recent    Judicature    Acts, 


namely,  simplification  of  procedure, 
seems  capable  of  further  applica- 
tion, as  proceedings  in  two  dif- 
ferent divisions  must  necessarily 
take  place  forthwith,  if  there  be 
dispute,  where  a  wiU  executes  a 
power.  Fenicick,  1  P.  &  D.  319. 
-  Femrickf  ante. 
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it,  or  a  clear  reference  to  the  subject,  or  something  upon  tion  of  a 
the  face  of  the  will,  or,  independent  of  it, — some  circum-  P^^®'» 
stance  which  shows  the  testator  could  not  have  made  that 
disposition  without  having  intended  to  comprehend  the 
subject  of  his  power.^  This,  however,  though  not  strictly 
speaking  within  the  scope  of  this  volume,  being  a  chancery 
question,  will  here  be  pursued  a  little  further.  An  express 
reference  to  a  power,  executed  imder  a  will,  is  not  neces- 
sary, and  this,  and  what  here  follows,  slioidd  apply  also,  it 
is  thought,  to  revocation  under  the  power.  But  the  inten- 
tion must  be  apparent  from  other  eirciunstances,  as  that 
the  will  includes  something  the  party  had  not  otherwise 
than  under  the  power  of  appointment ;  that  a  part  of  the 
will  would  be  wholly  inoperative  luiless  applied  to  the 
power.*  General  icords  will  not  pass  (or  revoke)  a  bequest 
of  property  \mder  a  power,  yet  what  is  seemingly  a  power 
but  really  an  absolute  gift  does  pass  imder  general  words.* 
In  one  case  it  was  held  that  it  is  a  good  execution  of  a 
power  where  the  words  would  otherwise  have  had  nothing 
to  operate  upon.^  Whether  a  testator  intends  his  will  to  is  a  question 
execute  a  power  is  a  question  of  intention,  to  be  collected,  "^*®"  ^'*' 
not  from  a  particular  expression,  but  from  the  whole  will.* 
All  this,  it  seems,  may  be  stated  as  equally  true  regarding 
revocation  \mder  a  power,  for  the  will  re-executing  it  may 
revoke  a  previous  will  which  has  already  executed  it  if  the 
terms  of  the  power  permit  it. 

Since  the  Wills  Act  a  bequest  in  general  terms  operates  A  power 
upon  property  over  which  there  is  a  general  power  of  ^i^^^^'* 
appointment,  unless  the  contrary  be  intended  ;^  but  a  reco-  not  be  revoked 

by  a  general 

»  Andretci  v.  Emmot,  2  Bro.  Ch.  «  Sect.  27,  "  And  be  it  further 

297;  Standeny.  /ST.,  2  Yes.  jun.  689.  enacted,  that  a  general  devifle  of 

'  Bennett  y.  Aburrotc,  8  Yes.  jun.  the  real  estate  of  the  testator,  or  of 

609 ;  Evans  v.  E.,  23  Beay.  1.  the  real  estate  of  the  testator  in 

'  Salet  T.  Margerum^  3  Yes.  jun.  any  place  or  in  the  occupation  of 

299.  any  person  mentioned  in  his  will, 

^  Shelford  v.  Ackland,  23  Bear.  or  otherwise  described  in  a  general 

10.  manner,  shall  be  construed  to  in- 

*  Hughee  v.  Turner,  4  Hagg.  62 ;  elude  any  real  estate,  or  any  real 

ibid,  (^note  a) ;  and  JIunhke  v.  Oell,  estate  to  which  such  description 

1  B.  «  M.  616.  shall  extend  (as  the  cose  may  be], 
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clause  of  re-     cation  in  general  terms  will  not  revoke  a  will  made  in  the 

Tocation  with-  ,•         j*  ?  ixi-L'i.j.*  j? 

out  mention-  execution  of  a  general  power ^  although  it  contains  no  reier- 
ingthepower.  g^ce  to  the  wiU.^  From  this  it  is  clear  that  a  general 
clause  of  revocation  in  a  will  cannot  be  presumed  to  relate 
to  any  poicer,  general  or  otherwise,  executed  in  previous 
ones.  "  There  are  two  sets  of  clauses  in  the  Wills  Act," 
said  Sir  C.  Cresswell  in  this  case,  in  which  it  was  argued 
that  the  effect  of  the  clauses  relating  to  disposition  of  pro- 
perty imder  powers  might,  mutatis  mutandis,  be  held  to 
apply  also  to  those  relating  to  revocation,  "the  first  dealing 
with  modes  of  revocation  of  testamentary  papers,  the  second 
with  modes  of  disposition  of  property.  The  first  do  not 
affect  this  case,  which  therefore  follows  the  old  rule, 
and  the  will  of  1846  in  execution  of  the  power  over  the 
fund  remains  unrevoked."  And  this  rule  has  since  been 
acted  upon.^  But  where  the  later  will  refers  to  the  power 
in  words  and  revokes  all  former  wills,^  the  case  is  different 
and  the  clause  is  an  effectual  one ;  for,  as  is  manifest,  it 
is  now  no  longer  a  general  clause  of  revocation,  which 
cannot  operate  upon  any  special  power,  as  previously 
alluded  to,  but  particular  in  its  mention  of  the  power 
which  it  purports,  inter  alia,  to  revoke. 

It  has  been  decided  that  if  the  later  of  two^  wills  con- 
tain no  reference  to  a  power  in  the  former,  but  revoke 
all  previous  wills,  it  will  operate.  The  ground  of  this  de- 
cision is  reported  as  having  been  that  the  contents  of  the 
later  will,  taken  together,  clearly  showed  a  departure  from 


A  will  reyok- 
mg  all  pre- 
vious will*  is 
effectual. 


which  he  may  have  power  to  ap- 
point in  any  manner  he  may  think 
proper,  and  shall  operate  as  an 
execution  of  such  power,  unless  a 
contrary  intention  shall  appear  by 
the  will ;  and  in  like  manner  a 
bequest  of  the  personal  estate  of 
the  testator,  or  any  bequest  of  per- 
sonal property  described  in  a  general 
manner,  ^all  be  construed  to  in- 
clude any  personal  estate,  or  any 
personal  estate  to  which  such  des- 
cription shall  extend  (as  the  case 
may  be),  which  he  may  have  power 


to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as 
an  execution  of  such  power,  unless 
a  contrary  intention  shall  appear 
by  the  will.'' 

1  3ferritty  1  Sw.  &  Tr.  112. 

2  Meredith,  29  L.  J.,  Prob.  166  ; 
Joi/s,  30  L.  J.,  Prob.  169.  For 
words  of  sect.  27  (1  Vict.  o.  26), 
see  antey  p.  99. 

3  Eustace,  3  P.  &  D.  183. 

*  See  also  Hughes  v.  Turner,  4 
Hagg.  52. 
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the  original  intention  in  the  earlier  one,  and  revoked  that 
will ;  and  also  that  the  clause  of  revocation,  taken  per  «e, 
and  without  evidencing  a  clear  intention,  would  not  have 
had  that  effect.  In  other  words,  tlie  clause  of  revocation, 
though  apparently  general,  was,  it  should  seem,  upon  a 
Btrict  construction,  particular  as  regards  the  power,  and 
therefore  as  effectual  as  if  it  liad  contained  an  express 
mention  of  it. 

A  will  under  a  power  was  revoked  by  a  subsequent  will  A  will  con- 
containing  an  express  revocatory  clause,  though  the  power  j^™^ft  ©xe-^ 
stipulated  attestation  by  two  witnesses  of  the  will  exe-  cuted,  revoked 
cuting  it,  and  the  subsequent  will  revoking  it  was  attested  quent  will  not 
only  by  one,  both  the  wills,  it  is  needless  to  say,  relating  ^i^the'termH 
to  personalty.^     The  head-note  is  as  follows :  **  Deceased  of  the  power. 
having,  under  a  trust  deed,  power  to  dispose  of  certain 
effects  by  a  will  attested  by  two  witnesses,  such  a  will  is 
revoked    by   a  subsequent    will,   containing   an   express 
revocatory  clause,  duly  executed,  but  attested  only  by  one 
witness,  the  disposition  intended  by  the  deceased  being 
thereby  completely  effected." 

In  this  case  Sir  John  NichoU  said:  "The  latter  in- 
strument, so  far  as  respects  personal  property,  is  a  com- 
pletely valid  will,  and  of  the  intention  of  the  testator 
there  is  no  doubt.  It  is  clear  that  he  intended  the  10,000/. 
should  pass  under  the  deed  of  trust ;  and  he  has  inserted 
in  the  latter  will  an  express  revocatory  clause ;  the  former 
paper,  therefore,  so  far  as  respects  this  court,  is  revoked, 
and  is  no  longer  a  will.  How  can  this  court  grant  probate  And  though 
of  a  former  paper,  as  containing,  together  with  a  complete  rehitedtothe 
will  revoking  all  former  wills,  the  will  of  the  deceased?  power,  on© 

._  onlv  ^ir&s  ftd* 

It  is  true  that  the  Statute  of  Frauds  has  declared  that  mitted  to  pro- 
oertain  formalities  are  necessary  to  revoke  a  "v^ill  of  lands ;  ^*®* 
but  there  is  no  clause  in  this  deed  referring  to  a  revocatory 
paper.     The    deceased  has  imposed    upon    himself  the 
restriction  of  not  altering  the  disposition  of  the  deed, 

*  Richardson  v.  Barry^  3  Hagg.  249. 
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except  by  a  will  attested  by  two  witnesses,  but  he  has  not 
imposed  upon  himself  any  restriction  as  to  revoking  that 
will  in  the  way  in  which  a  will  of  personalty  may 
ordinarily  be  revoked.  The  will  of  1824  (the  latter  will) 
in  express  terms  revoked  all  former  wills,  and  declared 
that  he  reverted  to  the  disposition  of  the  trust  deed.  I  am 
of  opinion  that  the  right  to  do  that  was  not  to  be  taken 
from  him ;  that  I  must  consider  this  as  his  only  will,  and 
that  no  former  will  exists.  If,  however,  the  former  paper 
be  good  as  an  appointment,  the  party  must  resort  to  other 
jurisdiction." 

Without  probate  this  will  could  not  be  entertained  by 
other  courts ;  so,  upon  refusal  of  probate,  the  due  execu- 
tion of  the  power  could  not  properly  be  inquired  into.^ 
This  case  appears  to  create  a  position  of  some  intricacy, 
for  the  Court  of  Probate  having  decreed  a  revocation  of 
the  earlier  will  containing  the  execution  of  the  power,  it 
does  not  appear  clear  how  those  opposing  that  revocation 
in  the  latter  will  as  exceeding  the  power,  can  bring  the 
question  of  its  proper  execution  before  the  Chancery 
tribimal,  one  ^vill  manifestly  relating  to  it  having  been 
held  to  be  revoked.  The  intermediate  will  either  was  or 
was  not  a  valid  execution  of  the  power,  and  its  revocation 
allowed  by  the  Court  of  Probate  appears  to  have  put  an 
end  to  the  possibility  of  inquiring  into  that  question. 
But  at  the  commencement  of  this  chapter  authorities  occur 
for  the  proposition,  that  where  the  execution  of  a  power  is 
not  clearly  valid  on  the  paper  before  the  Probate  Court, 
The  practice  and  others  exist,  they  are  all  admitted.  The  cases  there 
Court  in  such  cited  are  of  later  date,  and  lay  down  the  law  more  con- 
c^^^ee.  veniently,  at  least,  and  it  should  seem  more  correctly, 

than  the  earlier  one,  upon  this  point.  Another  diflBculty 
also  presented  itself ;  for,  in  granting  probate  of  the  wills, 
the  court  would  have  acted  in  direct  conflict  with  one  of 


'  Soo  Jonci  V.  J.,   3  Mer.  161  ;       bcrton  v.  7'.,    13  Ves.  jun.   297; 
JoHf9  V.  Fi-Hit^  Jacob.  467;  Fem^      Kerrick  y,  BraMbyflBro.F.OA^l, 


Revocation  under  a  Power.  103 

its  fundamental  prinoiples — that  a  complete  will  revoking 
all  former  wills  shall  not  be  admitted  to  probate  with 
another  and  a  previous  one.  Hence  it  should  seem  that 
in  eases  where  there  is  a  doubt  as  to  which  of  two  wills 
executes  a  power,  this  prinoiple,  so  far  as  regards  the  power 
only,  is  waived.^ 

By  marriage  settlement  a  power  of  appointment  was  The  Court  to 
reserved  to  a  wife  to  appoint,  by  deed  revocable  or  irre-  ^aOTa^poww 
vocable,  or  by  will.  She  thereupon  by  will  appointed  a 
life  interest  to  her  husband,  remainder  to  her  niece.  Sub- 
sequently, also  in  exercise  of  the  power,  she  irrevocably 
appointed  by  deed  the  settled  property  absolutely  to  her 
husband,  reserving  to  herself  a  life  interest  in  the  same. 
Probate  was  granted  on  the  authority  of  Barnes  v.  Vineenf} 
In  that  case,*  the  Prerogative  Court  refused  probate  of  a 
will  of  a  feme  covert^  made  in  pursuance  of  a  power, 
because  it  was  upon  the  face  of  it  not  executed  accord- 
ing to  the  requisites  of  the  power.  An  appeal  was  there- 
upon made  to  the  Judicial  Committee  of  the  Privy  Council, 
which  held,  reversing  the  sentence  below,  that  such  will 
was  entitled  to  probate,  the  ecclesiastical  courts  having 
no  jurisdiction  to  inquire  as  to  the  due  execution  of  the 
power,  but  simply  to  grant  probate,  leaving  it  to  a  court  of  i»  not  the  Pro- 
equity  to  determine  the  question  of  the  due  execution  of 
the  power.  This  appears  to  be  a  direct  authority  against 
Richardson  v.  Barry^  and  to  establish  the  rule  that  in 
cases  of  conflict,  concerning  different  wills  in  the  execu- 
tion of  the  same  jwwer,  they  are  all  to  be  admitted  to 
probate,  be  they  consistent  or  inconsistent,  to  be  dealt 
with  afterwards  in  a  court  of  equity,  or,  in  other  words, 
that  the  one  court  is  to  assist  and  not  thwart  the  other. 

The  following  case*  was  decided  after  that  of  RicMrdson 
V.  Barry y  and  it  was  there  held  that  the  duty  of  the 

*  See  Graham  aod  Fmicicky  ante^  ^  Bamea  v.  Vincent ^  6  Moo.  P.  C. 

p.  98.  C.  201. 

'  FarkiMm-v,  Totcnsend,  44  L.J.,  *  Hftffhes  v.  Turner,  4  Hagg.  33. 
Prob.  33,  anU, 


bate  Court  it 
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Probate  Court  was  to  apply  the  principles  of  probate  to 
wills  before  it,  irrespective  of  the  effect  of  those  wills  in 
relation  to  the  execution  of  powers  under  them.  There  a 
testatrix  possessing  a  power  of  appointment  duly  executed 
it  by  will  dated  1815.  By  a  later  will,  dated  1829,  duly 
executed  and  attested  according  to  the  power,  but  without 
any  recital  of  or  reference  to  the  power,  she  disposed  of  a 
real  estate  over  which  the  power  extended,  and  left  "  all 
the  rest,  residue,  and  remainder  of  her  estates  and  effects, 
real  or  personal,  plate,  &c.,  or  other  property,  whether  in 
possession,  reversion,  or  expectancy,  or  held  in  trust  for 
her,  and  revoked  and  made  void  all  and  every  other  will 
or  wills  by  her  at  any  time  theretofore  made,  and  declared 
this  only  to  be  her  last  will  and  testament." 

The  Prerogative  Court  in  this  case  granted  a  general 
probate  of  the  latter  wiU  (and  codicil),^  and,  upon  further 
proceedings,  granted  probate  of  the  earlier  will  also,^  that 
but  the  Court  the  Court  of  Chancery  might  construe  both.  "  In  granting 
^ '  limited  administration  under  the  special  circumstances  of 
this  case,  I  proposed,"  said  Sir  John  Nicholl,  "  to  put  the 
whole  matter  in  such  a  shape  that  the  opinion  of  a  court 
of  equity  might  be  taken  as  to  the  validity  of  the  appoint- 
ment."' From  this  decree  there  was  an  appeal,  during  the 
hearing  of  which  much  comment  fell  from  the  Appeal  Court, 
showing  that  the  two  Courts,  probate  and  chancery,  might 
in  effect  oppose  one  another's  decrees.*  The  Appeal  Court 
then  reversed  the  decree  appealed  from ;  further  holding 
that  the  Probate  Comii  below  must  itself  decide  whether 
the  will  of  1815  was  under  the  circimistances  revoked  by 
the  later  one  of  1829,  and  issue  its  grant  accordingly, 
which  it  did,  and  in  effect  construed  the  due  execution  of 
the  power  under  both  wills  by  holding  that  the  intention 
to  revoke  the  former  will  was,  taking  all  the  contents  of 
the  latter  will  together,  clear,  and  by  refusing  probate  of 

>  Hughes  v.  Turner,  4  Hagg.  38.  ^  njj^,  p,  45 

2  Ibid.  p.  41.  *  Ibid.  p.  50. 
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the  two  papers  as  together  containing  her  will,  and  grant-  here,  however, 
ing  prohate  of  the  latter  paper  only.  otherwue. 

Thus,  where  a  will  was  made  under  a  power,  the  Court 
of  Prohate  was  not,  it  appears,  at  lihertj"  to  relieve  itself 
from  the  task  of  construing  the  power  itself.  And,  on  the 
authority  of  Hughes  v.  Turner^  a  vdW  under  a  power,  con- 
taining a  covenant  not  to  revoke  that  will,  was  held  to 
have  heen  revoked  hy  a  suhsequent  codicil  to  the  testatrix's 
last  will  revoking  it  in  totOy  so  that  she  might  die  intestate.* 
Here,  the  last  paper  only  was  admitted  to  probate;  but 
the  duty  of  deciding  whether  it  was  meant  to  revoke  all 
the  other  papers  was  thrown  upon  the  (Jourt  of  Construc- 
tion, which,  it  appears,  would  not  have  sufficient  data 
before  it  for  so  doing.  The  case  of  Half  ^  being  decided  by 
consent  proves  nothing,  but  it  is  cited  as  an  instance  of 
two  complicated  executions  of  a  power.  The  more  reliable  But  later  caws 
decisions,  however,  appear  to  be  those  of  In  the  goods  of  ^trary.^ 
Chaham^  and  of  Feniciek}  The  question,  though  rexaia  in 
the  time  of  Dr.  Lushington  and  Sir  John  Nicholl,  appears 
now  to  be  settled  in  favour  of  the  view  taken  in  the  cases 
just  mentioned. 

"A  will  disposing  of   personal  estate  situate   in   this  Foreign wiUa 
country  made  in  pursuance  of  a  power  of  appointment,  aud^^t^oi^ 
and  executed  in  compliance  with  the  requisites  of   the  cil«. 
power,  has  been   held  entitled  to   probate,   though  not 
executed  according  to  the  testamentary  law  of  the  domicil 
of  the  party  making  it."^ 

EXPRESS  REVOCATION  IN  WRITING. 

Both  in  the  Statute  of  Frauds  ^  and  in  the  Wills  Act 
(1838)  ^  there  is  a  distinction  between  a  will  or  eodicil  and 
some  writing. 

'  Brenehley  v.  Lynn,  2  Robert.  ante^  p.  98. 
441.  *  1  P.  &  D.  319. 

«  6  N.  C.  93.  *  AUxander,  29  L.  J.,  Prob.  93. 

»  3  8w.  &  Tr.  69 ;  32  L.  J.,  Prob.  •  Ante,  p.  68. 

113;   2  P.  &  D.  386.    See  note,  '  Sect.  20,  ante,  p.  68. 
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has  not 
hitherto,  it 
seems,  been 
admitted  to 
probate  as 
*'some 
writing" 
alone. 


Borne  writing  An  instrument,  purporting  to  be  a  codicil,  though 
simply  revoking  all  former  wills,  containing  no  dis- 
position of  property,  and  expressing  a  testator's  inten- 
tion to  die  intestate,  is  testamentary,  not  apparently 
as  "  some  writing  *'  but  as  a  codicil.^  And  a  memo- 
randum, duly  executed,  as  follows :  "  This  my  last  will 
and  testament  is  hereby  cancelled,  and  as  yet  I  have 
made  no  other,"  was  admitted  to  probate,  though  the 
court  (Lord  Penzance)  had  **  serious  doubts  whether 
what  was  designated  some  tenting^  and  was  neither  will 
nor  codicil,  could  properly  be  the  subject  of  probate."  If 
they  were  well  founded,  the  object  in  providing  for  the 
probate  of  some  writing  in  both  the  Statute  of  Frauds  and 
the  Wills  Act  is  not  quite  clear.^  In  the  preceding  case 
the  court  decreed  probate  of  the  memorandum,  chiefly  be- 
cause it  did  something  more  than  merely  revoke  the  will. 
Where  a  memorandiun  stopped  at  revocation,  the  court, 
alluding  to  the  expression  in  the  statute,  "  some  writing 
declaring  an  intention  to  revoke  the  same,"  and  finding 
this  to  be  a  writing,  rejected  it  **  because  it  in  no  way  dis- 
posed of  any  property."^  From  the  careful  way  in  which 
the  revocatory  writing  was  executed  in  this  case,  it  may 
be  inferred  that  the  testator  concluded  that  he  had  satisfied 
the  requirements  of  the  law ;  but  it  was  held  otherwise.  A 
testamentary  letter,  duly  executed,  declaring  an  intention 
to  revoke  the  writer's  will,  is  "  some  writing  declaring  an 
intention  to  revoke,"  under  the  WiUs  Act.*  Here,  however, 
the  court  deemed  it  "also  of  a  testamentary  character," 
and  decreed  probate  of  it ;  from  which,  on  its  past  decision, 
it  may  be  assumed  that  otherwise  it  would  not  have  done 
so.*  At  any  rate,  it  appears  to  have  shown  a  decided  re- 
luctance to  admit  to  probate  "  some  writing,"  as  some 
writing  only,  though  the  act  expressly  provides  for  it. 


1  BrenchUy    v.  Still,   2  Robert. 
16i ;  see  Hubbard,  1  P.  &  D.  63. 
*  Hiekt,  1  P.  &  D.  680. 
3  Fraser,  2  Ibid.  41. 


*  1837,  sect.  20 ;  see  ante,  p.  68. 
5  Durance,  2  P.  &  D.  406 ;  see 
ante,  p.  106. 
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RBVOCATION  BT  CODICIL. 

Before  the  Wills  Act,  if  a  will  were  destroyed,  primA  A  codicil  i» 
facie  the  codicil  fell  with  it,  unless  an  independent  opera-  5^^/^^ 
tion  by  it  were  intended.    Now  an  executed  instrument  of  «p<»  the  will, 
revocation  or  other  mode  is  requisite.*     An  instance  may  reriTo  the 
be  given  in  which  the  codicil  revived  the  will,  and  was 
itself,  in  forgetfulness  of  this  fact,  subsequently  destroyed. 
Had  it  been  permitted  regardless  of  intention,  it  would 
have  put  an  end  to  the  revival  of  the  will,  which  would 
have  then  remained  revoked  by  a  marriage. 

A  testator  executed  a  will,  married,  and  then  revived  Example, 
his  will,  so  revoked,  by  codicil.  Subsequently,  necessity 
for  the  codicil  having  ceased,  as  he  thought,  he  handed  a 
sealed  packet  (supposed  to  be  the  codicil)  to  a  friend.  On 
his  death  it  was  opened,  but  did  not  contain  the  codicil. 
He  was  proved  to  have  adhered  to  his  will  till  a  late  period 
in  life,  long  after  the  supposed  destruction  of  the  codicil 
upon  the  death  of  his  wife.  The  court,  upon  motion  to 
g^rant  probate  of  both  the  will,  and  codicil  (in  draft),  on 
the  presumption  that  the  destruction  of  the  latter  was  not 
animo  revocandi  as  to  the  will,  did  so,  being  of  opinion 
that  the  testator  destroyed  the  codicil  with  no  intention 
of  revoking  the  will.  Here  the  codicil  was  requisite  to 
maintain  the  revival  of  the  will,  and  this  the  testator, 
while  adhering  to  the  tviU,  appeared  to  have  forgotten  in 
destroying  the  codicil.^ 

The  legal  operation  of  a  codicil  is  to  confirm  such  part  A  codicil 
of  the  will  to  which  it  refers  as  it  does  not  revoke ;  and  ^^g lu^^ 
hence  where  a  testator  by  codicil  revokes  all  bequests  and 
dispositions  in  his  will,  and  nominates  executors,  but  does 
not,  in  direct  terms,  revoke  the  appointment  of  executors 
and  guardians  in  his  will,  the  will  is  not  revoked.^ 

As  stated,  the  destruction  of  a  will  pvimd,  facie  revoked  A  revoked  will 
the  codicils,  as  they  were  dependent  upon  it  before  the  the^oodi^T 

»  THmer,  2  P.  &  D.  403.  =  Hoicard,  Ibid.  636. 

'  JametY,  Shrifuptony  1  Ibid.  431. 
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Wills  Act.     And  so  it  was  held  since.^     It  was  also  held 

that  revocation  of  the  codicil  did  not  ensue,  if  an  intention 

were    proved    that    it    should   operate   notwithstanding.^ 

be  term,  in-   J^rd  Penzance  found,  on  careful  examination  of  pre\ious 

ipendent,  as  ,  ,  .  •'■  . 

gards  wills    decisions,  that  no  satisfactory  explanation  of  the  term,  in 
mn^b©   *     reference  to  a  codicil,  indepeudent  of  the  will,  could  be 
[plained  by    gathered  from  the  p^e^dous  decisions  upon  the  point.     It 
tdngtothem.  was  a  general  proposition  that  codicils  should  stand  or  fall 
with  wills  to  which  they  belonged.'     The  court  pointed 
out  certain  exceptions  under  the  old  law.     In  one,*  Barrow 
V.  Barrotc,  a  codicil,  as  a  substantive  instrument,  disposing 
only  of  residue,  which  was  unascertainable  without  the  de- 
stroyed will,  was  admitted  to  probate.     In  another,  Med^ 
lycoit  V.  Aifs/ietony^  a  codicil,  preserved  uncancelled  upon 
the  destruction  of  the  will,  was  rejected,  the  presumption 
of  intention   that  the  will  shoidd   revoke   it  being  not 
repelled,     llevocation  of  a  will  is  held  to  revoke  a  codicil 
also,  on  proof  that  such  was  the  testator's  intention.^ 

Lord  Penzance "  took  a  somewhat  different  view  of  the 
law.  Before  the  Wills  Act,  as  seen,  the  codicil  fell  with 
the  will  when  the  will  was  revoked,  unless  an  intention  that 
the  codicil  should  stand  alone  were  proved.  Since  the  act,* 
a  codicil  can  only  be  revoked  by  one  of  the  modes  indicated 
in  the  twentieth  section  of  that  act — ignoring  intention 
alone.®  "  In  Ciogston  v.  Walcoty^^  this  question  was  treated 
by  the  court  *^  as  one  of  intention  solely."  The  same  view 
was  taken  in  Grimicood  v.  Cozenn}'^  In  the  former  case 
no  reasons  are  given.  The  latter  was  held  already  decided 
rreconoilable  in  the  previous  case.  In  one  case^'  Sir  J.  P.  Wilde 
Dcnsionsupon  J^ppQJ^^  ^q  hfiyQ  acquiesced  in  the  decision  of  Sir  C.  Cress- 

»  Coppin  V.  mUon,  4  Hagg.  362;  '  Savage,  2  P.  &  D.  78. 

Grimtcood  v.  Cozens,  2  Sw.   &  Tr.  **  1837. 

864  ;  see  Dutton,  3  Ibid.  66.  »  Jilacky.  Jobling,  1  P.  &  D.  690; 

>  Clogtton  V.  Walcott,  6  N.  C.  623.  and  Turner,  2  Ibid.  403. 

»  Black  V.  Jobling,  1  P.  &  D.  687.  »"  Lord  Penzanee. 

*  See  2  Lee,  335.  "  Sir  H.  J.  Fust. 

»  2  Add.  229.  »  Sir  C.  CressweU. 

•  Bleekl$yy  8  P.  D.  169.  »3  Greig,  1  P.  &  D.  72. 
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well  upon  this  point.  The  codicil  was,  however,  admitted 
to  probate  as  independent  of  the  will,  intention  being  esta- 
blished,  and  hence  the  question  of  revocation  by  a  duly 
executed  instrument  was  not  altogether  clearly  before  the 
court.  Again,  a  codicil  headed,^  "  This  is  a  codicil  to  my 
last  will  and  to  be  taken  as  a  part  thereof y^  was  pronounced 
for  as  not  contingent  upon  the  existence  of  the  destroyed 
will.  Here  it  was  said,  "  In  all  the  cases  referred  to  there 
were  circumstances  which  showed  that  the  codicils  were 
dependent  on  the  wills ;  there  is  nothing  here  to  show  that 
the  codicil  was  contingent  upon  the  existence  of  the  will. 
The  court,  therefore,  in  this  case  suggests  a  i)resumption 
contrary  to  that  raised  in  other  cases,  for  it  decides  that  to 
make  the  codicil  invalid  there  must  be  proof  that  it  was 
intended  to  be  dependent  on  the  will."^  And,  though  a 
testator  had  desired  a  codicil,  made  two  days  before  death, 
to  be  added  to  his  icill,  which  afterwards  could  not  be  found, 
the  codicil  was  proved  as  independent,  and  as  the  testator's 
only  substantive  testamentary  paper.^ 

Where  the  intent  of  revocation  is  not  present,  a  sub- 
stantially independent  codicil  has  been  admitted  to  proof.* 
But  the  more  correct  view  of  the  law  regarding  the  revo- 
cation of  codicils  is  as  stated  in  Black  v.  Joblingy  to  the 
effect  that  it  must  bo  by  some  one  of  the  modes  prescribed 
by  the  statute.  Where  a  testator  destroyed  a  codicil,  not 
meaning  thereby  to  revoke  his  will,  it  was  admitted  to 
probate,  as  the  act  was  not  done  animo  revocandi,^  A  careful  Eflfeot  of  later 
review  of  the  decisions  upon  the  effect  of  a  codicil  appears  d«<»«io^' 
to  show  that  its  revocation  does  not  revoke  the  will  to 
which  it  applies,  unless  the  intention  be  apparent,  and 
even  then  due  execution  is  absolutely  necessary. 

The  cancellation  of  a  codicil  ^  cancelled  also  an  inter-  Effect  of  can- 
lineation,  similar  to  the  codicil,  uncancelled  in  the  will.^  ^^^^^  ^ 

»  Tagari  v.  Hooper,  1  Curt.  289.  *  FAlice,  33  L.  J.,  Prob.  27. 

»  See  Black  v.  Jobling,  ante,  p.  *  1  P.  &  D.  433. 

108.  *  Before  1838. 

>  Halliwell,  4  N.  C.  400.  '   Uttersonv,  CT.,  3  V.  &  B.  122. 
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A  future 
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The  codicil  by  revocation  here  effected  a  revocation  pro 
tanto  in  the  will,  or  an  erasure.* 

But  when  there  is  no  destruction  where,  upon  a  proper 
construction  of  the  revoking  instrument,  the  intention  of 
revocation  is  not  to  be  gathered  with  sufficient  certainty, 
I.e.,  whei'e  there  is  any  doubt,  in  the  absence  of  proof, 
revocation  will  not  ensue,^  and  such  has  been  generally  the 
basis  of  the  judgments  in  subsequent  cases.^ 

The  question  is  always  one  of  intention,  to  be  collected 
from  the  language  of  the  later  instrument.  If  there  ap- 
pears any  inconsistency  between  two  (or  more)  papers, 
this  is  a  certain  indication  of  the  testator's  intention,  and 
the  latter  must  prevail,  and  revokes  the  former  to  the 
extent  to  which  the  two  are  inconsistent.  In  this  case 
several  intermediate  codicils  were  admitted  to  probate  with 
the  last  one,  as  not  revoked  by  it,  and  as  forming  part  of 
the  will,  which  "  did  not  clash  "  with  it.  A  codicil,  re- 
ferring, by  date  only,  to  a  revoked  will,  does  not  revive  it.* 
Here  the  date  was  a  wrong  one,  owing  to  error  from 
hurry,  and  hence  the  intention  was  lacking.  But  a  codicil 
which  refers  in  adequate  terms  to  a  revoked  will  revives  it, 
if  it  be  still  in  existence ;  but  the  intention  must  be  clear 
(1  Vict.  c.  26,  s.  22),*  i,  e,,  it  must  appear  on  the  face  of 
the  codicil  either  by  express  words  referring  to  a  will  as 
revoked  and  importing  an  intention  to  revive  the  same,  or 
by  a  disposition  of  the  testator's  property  inconsistent  with 
any  other  intention,  or  by  some  other  expression  convey- 
ing to  the  mind  of  the  court  with  reasonable  certainty  the 
existence  of  the  intention.  Mere  reference  by  date,  with- 
out evidence  of  an  intention  to  revive,  is  insufficient.® 

Words  declaring  a  future  intention  to  revoke  are  not 
operative,  even  though  the  revoking  instrument  be  duly 
executed.    As,  where  a  testator  by  a  subsequent  will,  after 


»  Larkin  v.  X.,  3  B.  &  P.  16. 
»  Doe  V.  Hieks,  8  Bing.  479. 
'  Molffneuxv.  RovcBy  8  De  G.,  M. 
&  M.  368. 


*  Lice,  46  L.  J.,  Prob.  30. 

*  Post,  p.  114. 

0  See  ateel,  May,  and  WiU<m,  1 
P.  &  D.  675. 
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devifling  realty,  which  had  accrued  since  his  former  will, 
added,  as  to  the  rest  of  his  real  and  personal  estate,  that  he 
intended  to  dispose  of  the  same  "  by  a  codicil  to  that  his  icill 
thereafter  to  be  made^'*  and  afterwards  died  without  doing 
any  other  act  to  reyoke  his  will.  These  words,  declaring 
only  an  intention  to  revoke,  did  not  amount  to  a  revoca- 
tion.* A  letter  written  to  her  executor  by  a  testatrix  to 
destroy  her  will  was  interpreted  by  the  court  as  a  present  m  opposed  to 
intention  absolutely  to  revoke  reduced  into  writing  in  the  ''P*'^***"  ®°®' 
testatrix's  lifetime,  and  not  a  revocation  by  words ;  and 
though  the  will  was,  apparently,  and  unknown  to  her,  \m- 
revoked  at  her  death,  the  court  held  it  to  have  been 
actually  revoked  when  the  letter  was  written.^ 

A  void  deed  is  not  "  a  writing  declaring  an  intention  to  A  void  deed  in 
revoke,"  imder  the  Wills  Act,'  and  therefore  inoperative  mentm!^***' 
to  revoke  any  testamentary  paper  earlier  or  later.      If 
construed  as  a  will  by  the  Probate  Division  this,  of  course, 
would  not  apply. 

Express  declaration  does  not  mean  ^^  I  do  declare  that  I  Effect  of 
intend  to  revoke  my  will,"  but  that  any  equivalent  words  d®<^l"*^on«. 
which  amoimt  to  that  will  be  sufficient.'*  Nay  more,  any 
will,  revocatory  of  earlier  ones  by  its  general  effect^  will, 
though  the  intention  be  not  expressed,  directly  or  indirectly, 
result,  it  seems,  in  revocation.  And  this  appears  obviously 
to  apply  to  all  subsequent  testamentary  papers,  be  they 
wills,  codicils,  or  "  some  writings." 

Where  a  testator  intended  to  effect  a  revocation  in  Inconsistent 
writing,  but  by  his  solicitor's  error  the  codicil  was  made  P^P®"* 
to  refer  to  the  wrong  will  of  two,  all  the  papers  were 
admitted  to  probate  to  be  construed  in  chancery. 

A.  made  a  will  leaving  personalty  to  his  children.     He  Example. 
madd  a  later  will,   altering  his  bequests.      He  made  a 
codicil,  intended  by  him  to  refer  to  his  second  will.     His 
solicitor  drew  it  in  error  as  referring  to  the  first.     All  the 

»   Thomas  \.  Evam,  2  East,  488.         406. 
2  Walcot  T.  Oehterlanv,   1   Curt.  '  Sect.  20,  ante,  p.  68. 

6S0;  see  also  Durance,  2  P.  &  D.  *  Fordy.  JDe  Pontes,  Z0BetLY,59i, 
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above  papers  were  admitted  to  probate,  the  court  declining 
to  amend  the  solicitor's  error.* 


One  object  of 
the  Wills  Act 
was  to  abolish 


revocation  by 
presumption. 

Marriage  is 
now  an  ex- 
press revoca- 
tion. 


The  question 
of  execution 


REVOCATION  BY  IMPLICATION. 

One  great  object  of  the  Wills  Act  was  to  put  an  end  to 
all  those  questions  which  previously  arose  where  a  devise 
was,  in  eflPect,  destroyed  by  the  alteration  of  the  estate  of 
the  testator.  This  is  distinctly  pointed  out  by  the  23rd 
section,  which  states  that  no  conveyance  or  other  act, 
subsequent  to  the  execution  of  a  will  relating  to  any  real 
or  personal  estate  therein  comprised,  except  an  act  by  which 
such  will  shall  be  revoked  as  aforesaid,  shall  prevent  the 
operation  of  the  will  on  the  interest  therein,  which  a  testator 
may  have  at  his  death.  Now,  no  will  shall  be  revoked 
by  any  presumption  of  an  intention,  on  the  ground  of  an 
alteration  in  circumstances? 

Marriage  by  either  man  or  woman  is  an  express  revoca- 
tion,* except  of  a  will  made  in  exercise  of  a  power  of 
appointment,  when  the  real  or  personal  estate  thereby  ap- 
pointed would  not,  in  default  of  such  appointment,  pass  to 
his  or  her  heir,  customary  heir,  executor  or  administrator, 
or  the  person  entitled  as  liis  or  her  next  of  kin,  under 
the  Statute  of  Distributions.  Therefore  all  cases,  in 
which  it  was  formerly  held  that  a  will  was  revoked  by  an 
alteration  of  the  estate  of  the  testator,  are  now  put  an 
end  to  by  this  section  of  the  act,  and  a  will  can  only  be 
revoked  by  marriage,  express  declaration  in  writing,  &c. ; 
so  that  where  a  marriage  is  void,  and  administration  of 
the  deceased's  estate  has  been  already  granted,  his  will 
having  been  considered  revoked,  on  the  assumption  of  the 
validity  of  the  marriage,  the  grant  will  be  recalled,  and  the 
revocation  annidled,  and  probate  will  issue  of  the  will  ad 
valid.* 

In  a  case  where,  in  default  of  the  execution  of   the 


»  Stedham  v.  Dyke,  6  P.  D.  205. 
*  Wills  Act,  8.  19,  ante,  p.  68. 


'  Wills  Act,  8.  18,  an/*,_p.  68. 
*  Mette  T.  M.,  1  Sw.  &  Tr,  416. 
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power,  the  estate  would  have   gone   to  the  heir  before  of  the  power 
marriage,  and  have  shut  out  the  children  of  the  marriage,  important, 
its  due  execution  becomes  all  important.^     If  the  will  is  a 
valid  execution  of  the  power,  it  is  unrevoked;  in  other 
words,  if  the  trust  moneys,  in  default  of  the  appointment 
under  the  power,  would  pass  under  tlie  Statute  of  Distribu- 
tions— revocation  by  the  marriage  would  ensue.^    In  the 
case  just  cited,  the  appointment  imder  a  power  failed  of 
efEect  by  the  death  of  the  person  benefited  under  the  will, 
in  the  testatrix's  lifetime,  and  was,  therefore,  unexercised. 
Ilecurrence  to  the  terms  of  the  power,  under  which  she  made 
the  appointment,  then  became  requisite.     They  were,  in 
default  of  such  appointment,  in  trust  for  the  person  or 
persons,  who,  at  her  decease,  should  be  lier  ncjct  of  kin. 
The  words  next  of  kin,  taken  alone,  do  not  imply  the  same  Next  of  kio, 
class  as  the  words  next  of  kin  specified  in  the  Wills  Act,  ^ 
as  "  heir,  customary  heir,  executor,  or  administrator,  or  the 
persons  entitled  as  (his   or)  her  next  of  kin  under  the 
Statute  of  Distributions;"^  and  hence  the  will  was  held 
to  be  unrevoked.   The  interjiretation  of  the  words  "  next  of 
kin^^*  are  to  be  taken  to  mean  the  nearest  of  kin.* 

A  codicil,  expressed  to  take  effect  only  upon  an  event  A  codicil  re- 
which  does  not  happen,  republishes  a  will  to  which  it  refers  pUcation."^" 
by  date,  and  is,  on  that  ground,  entitled  to  pix)bate.    Upon 
that  event  failing  revocation  is  tnidoubtcdly  implied,  but  this 
appears  to  be  subservient  to  the  doctrine  that  an  executed 
codicil  revives  a  will.* 

Two  unmarried  sisters  made  wills  intended  to  operate  as  Matual  wills, 
mutual  wills,  and  the  will  of  one  was  afterwards  revoked 
by  her  marriage,  but  the  other  was  held  not  to  have  been 
revoked.^    Here  the  mutuality  was  not  apparent  on  the 
face  of  the  imrevoked  will,  and,  on  the  ground  that  the 


»  Logan  v.  BeU,  1  C.  B.  872.  *  Elmslcy  v.  Youfigy  2  My.  &  K. 

»  Fitsroyy  1  Sw.  &  Tr.  134  ;  see  780. 

also    FeniDieky    1   P.    &    D.    319  ;  »  La  Silva,  2  Sw.  &  Tr.  316. 

JT*  Tiear,  1  P.  &  D.  C72.  «  HinekUy  v.  Simmons,  4  Ves.  jun. 

3  Wills  Act,  8.  18,  ante,  p.  68.  160. 
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will  was  clear  without  parol  evidence,  it  was  admitted  to 
probate  as  unrevoked.^ 

Abandonment   of  a  will.— The  Wills  Act  has 

completely  abolished  mere  abandonment  of  wills  of 
either  realty  or  personalty.  A  man  cannot  revoke  his 
will  (of  realty)  even  by  manifesting  in  the  strongest 
way  his  intention  that  it  should  no  longer  operate,  im- 
less  he  pursues  one  of  the  modes  pointed  out  by  the  6th 
section.^ 

"  No  will  or  codicil,  or  any  part  thereof,  which  shall  be* 
in  any  manner  revoked,  shall  be  revived  otherwise  than 
by  the  re-execution  thereof,  or  by  a  codicil  executed  in 
manner  hereinbefore  required,^  and  showing  an  intention 
to  revive  the  same;*  and  when  any  will  or  codicil  which 
shall  be  partly  revoked,  and  afterwards  wholly  revoked, 
shall  be  revived,  such  revival  shall  not  extend  to  so  much 
thereof  as  shall  have  been  revoked  before  the  revocation  of 
the  whole  thereof,  imless  an  intention  to  the  contrary  shall 
be  shown."* 

And  codicils,  executed  after  the  act,  re-execute,  re-publish, 
and  revive  wills  and  codicils  prior  to  it,  which  take  their 
date  from  that  of  the  reviving  codicil.* 

Eepublication,  therefore,  is  not  provided  for  by  the 
recent  statute,*  but  revival  is,  and,  as  just  seen,  it  must  be 
by  re-execution,  or  by  a  duly  executed  codicil.  Nothing 
short  of  these  acts  will  suffice.'  And  the  act  set  up  as  a 
re-execution  must  be  such,  and  not  mere  attestation  of 
^^^i^ticm  delivery  or  destruction  of  later  wills.®  One  result  of  the 
Wills  Act,  therefore,  is  manifestly  the  abolition  of  re- 
publication of  wills  executed  since  it  came  into  operation. 


»  ZowJUld  V.  Stoneham,  2  Sfcr.  p.  *  Wills  Act,  s.  22. 

1261.  *  See  sect.  3i,  ante,  p.  71,  Brooke 

'See  ante^  p.   68;    Andrew  v.  v.  ir<pw^,  1  N.  C.  97. 

MoiUy,  12  C.  B.,  N.  S.  6U.  '  Dunn  v.  i).,  1  P.  &  D.  277. 

'  See  sect.  9,  ante,  p.  32.  ^  Major  v.  Williams,  3  Curt.  482. 

*  Chaptnany  1  Robert.  1. 
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The  neoessitj  for  a  provision  relating  directly  to  ropubli-  Republication 
cation  oeased  to  exist  with  the  act;  for  where  a  testator  ^ 
executes  a  codicil,  it  republishes  and  gives  effect  to  the 
will  from  the  date  of  republication,  uhIchs  a  contrary 
intention  appear  on  the  face  of  the  codicil  itxclf.  "  It  is  only 
where  a  will  has  been  revoked  that  the  act  requires,  in 
order  to  give  effect  to  it,  proof  of  intention  to  revive  it ; 
but  it  is  not  necessary  in  order  to  rcptthiish  a  will  hy  a 
codicil  that  the  codicil  should  expressly  show  an  intention 
to  republish  it;  that  is  a  question  of  law.  A  codicil 
forms  part  of  the  will,  and  the  codicil  gives  operation  to 
the  will  to  make  it  speak  from  the  day  the  codicil  was 
executed  which  republished  the  will.  It  appears  clear 
from  the  act  that,  where  a  will  is  followed  by  the  exe- 
cution of  a  codicil,  the  codicil  itself  is  a  republication  of 
the  will,  imless  a  contrary  intention  shall  appear  on  the 
face  of  the  codicil  itself."^ 

"  It  has  been  held  that  a  will  altered  after  18f38  comes  Alterations 
within  the  operation  of  the  Wills  Act,  though  the  will  itself  BincetheWiUa 
was  executed  before  the  act  took  place ;  "^  and  it  has  been  also  Act,  revive 
held,  in  many  cases,  on  motion  at  least,  that  a  codicil,  duly  before  it. 
executed,  will  give  effect  and  operation  to  a  will  altered  after 
the  passing  of  the  act,  though  the  alteration  was  not  duly 
attested,  and  though  the  will  itself  was  executed  before 
1838, — that  is,  it  would  be  a  republication  of  the  will  in 
the  state  in  which  it  then  stood,  though  it  could  not  have 
effect  imless  by  the  retro-active  operation  of  the  codicil.* 
Sir  J.  P.  Wilde  inferred  the  meaning  of  the  legislature 
to  be,  that  the  intention   of  which  the   section   speaks 
should  appear  on  the  face  of  the  codicil,'*  either  by  express 
words  referring  to  a  will  as  revoked   and  importing  an 
intention  to  revive  the  same,  or  by  a  disposition  of  the 
testator's    property  inconsistent  with    any  other   inten- 

1  Skinner  v.   Ogle;    and  see    4  '  Neate  v.  Fiekard,  2  N.  C.  408; 

N.  C.  79.  and  Bee  Skinner  v.  Ogle^  ante. 

»  Brooke  v.  Kentf  ante ;  3  Moo.  *  Sect.  22,  ante,  p.  114. 

P.  C.  334. 
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tion,  or  by  some  other  expressions  conveying  to  the 
mind  of  the  court  with  reasonable  certainty  the  existence 
of  the  intention  in  question.  In  other  words,  the  statute 
designed  to  do  away  with  the  revival  of  wills  by  mere  im- 
plication.^ 
Kcroublication  Strictly  speaking,  republication  and  revival  are  distinct 
StincTtOTms.  t®™i8>  for  the  22nd  section  ^  enacts  that  no  ^vill,  which 
has  been  revoked,  shall  be  revived,  otherwise  than  by  re- 
execution,  or  by  a  codicil  showing  an  intention  to  "revive 
it.  But  the  34th  section^  enacts  that  the  act  shall  not 
extend  to  any  will  made  before  the  1st  of  January,  1838, 
and  that  "every  will  re-executed  or  republished  or  revived 
by  any  codicil" — distinguishing  therefore  between  re- 
publication and  revival — "shall  for  the  purposes  of  this 
act  be  deemed  to  have  been  made  at  the  time  at  which 
the  same  shall  be  so  re-executed,  republished,  or  revived." 
Now  a  will  republished  had  not  become  void ;  a  will 
revived  had  become  void.* 

Revival  appears  to  apply  to  a  revoked  will,  whereas 
republication  would  cause  a  will,  not  revoked,  but  made 
before  the  Wills  Act,  to  speak  from  the  date  of  republica- 
tion. Hence  the  expression  of  the  learned  judge,  that  a 
republished  will  had  not  become  void,  whereas  a  revived 
will  had — before  the  republication  or  revival. 
^^mT^^"  The  Wills  Act^  applies  equally  to  an  original  will  and 
revival.  a  revived  will,  and  so  a  will  destroyed  is  no  longer  a  will 

in  writing,®  &c.,  and  to  be  revived  by  codicil  it  would  first 
require  re-execution.  But  the  ineffectual  codicil,  showing 
only  an  intention  to  revive  it,  will  not,  imder  s.  20,  affect 
the  later  will.^ 

The  Wills  Act,^  by  requiring  execution  of  an  instrument 
reviving  one  already  revoked,  seems  to  have  supplied  effec- 
tually a  means  of  ascertaining  the  intent,  or  of  obviating 

1  SteeU,  1  p.  &  D.  678.  «  HaU\,  Tokelove,  2  Robert.  318. 

'  Antfy  p.  114.  7  Rogers  v.  Goodenoughy  2  Sw.  & 

»  AnU,  p.  71.  Tr.  342;  and  see  anie^  p.  68. 

*  Skinner  v.  Ogle,  4  N.  C.  78.  ^  Sect.  22,  ante,  p.  114. 
«  Sect.  9,  ante,  p.  32. 
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the  necessity  for  presumption,  where  a  subsequent  incon- 
sistent will  was  revoked  by  a  later  paper  still. 

A  will  in  part,  varied  or  revoked  by  codicil,  and  re- 
published by  subsequent  memorandum,  does  not  revoke 
the  intermediate  codicil.^  Here  parol  e^'idence  was  admitted 
to  prove  the  animus  in  making  the  memorandum,  which 
was  found  to  be  for  a  purpose  distinct  from  that  of  revoca- 
tion of  the  will.^  The  distinction  between  this  case  and 
the  preceding  ones  was  alluded  to  by  the  learned  judge. 
In  them  the  object  was  to  show  adherence,  and  further,  no 
earlier  written  will  existed  to  be  established  by  parol  evi- 
dence. The  question  of  revival,  which  is  only  revocation  Revival  how 
of  a  revocation,  must  depend  ui)on  intention  which  is  to  be  "°^ 
gathered  from  the  circumstances  of  the  case.  There  is  no 
legal  presumption  either  way.^ 

The  presumption  in  Ecclesiastical  Courts  was  against 
revival,  but  in  Moore  v.  Moore^  it  was  considered  entirely  a 
question  of  intention,  the  presumption  being  neither  way,* 
and  so  it  was  held  and  followed  in  1844.^  The  existence 
or  otherwise  of  a  reviving  instrument  now  seems  to  settle 
the  question,  for  where  a  subsequent  will  with  a  revocatory 
olause  was  itself  revoked,  and  no  reviving  instrument 
existed,  the  earlier  will,  already  revoked,  was  held  to 
remain  so,  and  parol  evidence  inadmissible  to  show  an 
intention  to  revive  it." 

Where  there  were  two  inconsistent  vnWs,  and  a  codicil  Mistake  P 
which  referred  to  the  first  by  date  (merely)  as  the  last  will, 
it  was  held  that  such  codicil  cancelled  the  intermediate 
will,  and  that  evidence  of  mistake  was  inadmissible ;"  it  is  Eovival  by 
clear,  therefore,  that  a  codicil  might  {a  fortiori)  revive  a  first  ^^^^' 
will  by  a  direct  reference  to  it ;  here  the  intermediate  will 

1   Upjill  V.  Marshall,  3  Curt.  640.  *   Vsticke  v.  Bawdrn,  ante, 

'  See    aUo     Wade  v.    Nazer,     1  ^  James  v.  Cohen,  ante. 

Eobert.  627  ;  6  N.  C.  46.  '  Major  y.  Williams,  3  Curt.  432; 

»   Uttieke  v.  Bawden,  2  Add.  125 ;  see  also  Saunders  v.  .V.,  6  N.  C.  524 ; 

Jatnts  v.  Cohen,  3  Curt.  770;  Brown  Brown,  I  Sw.  &  Tr.  32. 

V.  B.,  8  E.  &  B.  870.  "*  Crosbie  v.  M'Doual,  4  Ves.  jun. 

«  1  PhiUim.420.  616. 
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was  revoked,  not  by  the  codicil,  but  by  the  previous  will 

revived.1 

EfFectof refer-      A  codicil  which  refers  to  one  will  by  date,  and  which 

^^^^P^y^        the  testator  intended  as  a  codicil  to  it,  may  be  entitled  to 

probate  with  another  will,  that  is,  if  the  will  referred  to  is 

destroyed,  and  the  will  still  in  existence  is  not  revoked  by 

any  words  in  the  codicil.^    A  codicil  usually,  however, 

republishes  the  will  to  which  it  refers,  as  already  seen  ;  but 

if  it  be  doubtful  which  of  several  wills  it  does  refer  to,  the 

fact  that  it  is  annexed  to  a  particular  one  is  strong  evidence 

of  republication  of  that  one.^ 

and  to  a  de-         Where,  of  two  inconsistent  wills,  the  earlier  one  is  de- 

Beloved  n^ill 

stroyed,  a  codicil  to  it,  purporting  to  revive  it,^  will  not  do 

so,  for  "  it  is  gone — destroyed  animo  rerocandi — the  codicil 

Revocation      cannot  in  effect  revive  that  will."^    But,  where  a  codicil 

conditional      ^^^  ^^  revive  an  earlier  destroyed  will,  if  the  intention  to 

upon  revival,   revoke  the  intermediate  one  be  dependent  upon  the  revival 

of  the  earlier  one,  revocation  will  not  ensue.^ 

A  will,  dated  before  the  Wills  Act,  containing  a  legacy 
to  E.  B.,  was  held  to  be  republished  by  a  codicil  dated 
1839,  as  follows: — "Whereas  I  have  by  my  above  will 
given  and  bequeathed  to  E.  B.  a  legacy  of  100/.  sterling : 
Now  I  do  by  this  codicil  to  my  said  will  wholly  and 
entirely  revoke  and  annul  the  said  legacy."  ^  Here  the 
codicil  was  in  all  respects  completely  testamentary,  and 
it  must  be  taken  to  have  revived  the  will,  or  it  would  have 
had  no  effect  as  regards  the  object  of  its  very  existence, 
namely,  the  revocation  of  the  legacy. 
Revival  after  Testamentary  instruments  revoked  by  marriage  were 
S^dSlf ^  ^  revived  by  codicil  referring  merely  to  "  the  last  will  of 
me,"  and  "  my  said  will,"  this  being  in  fact  the  only  one 

1  Sereeold  v.  Hemming^    2  Lee,  *  Hale  v.  Tokelove,  2  Robertson, 

490.  318. 

'  Rogers  v.  Goodenoughj  2  Sw.  &  *  Newton  v.  N.y  6  L.  T.,  N.  S. 

Tr.  342  ;  31  L.  J.,  Prob.  49.  218. 

3  Rogers  v.  FittU,    1   Add.  41  ;  '  Skinner  v.  Ogle,  4  N.  C.  74  ;  1 

Barnes  v.  Crowcy  1  Ves.  jun.  490.  Robert.  363. 

*  Rogers  v.  Goodenoughj  ante. 
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in  existence.^  But  every  codicil  must  refer  to  some  will, 
the  last  in  date,  if  no  express  date  is  mentioned ;  if  there 
is,  that  of  the  particular  date  expressed.^ 

Bepublication  by  a  widow  of  her  will  under  a  power  Effect  of  a 
only  passes  what  property  she  could  leave  by  that  power,  J^exoeeding 
and  hence  if  it  purport  to  leave  other  property,  acquired  its  powers  P 
after  the  will  were  made,  but  before  republication,  it  would 
be  80  far  inefEectual.^ 

Where  a  testator  made  a  will  in  1863,  married,  and 
afterwards  in  1875  made  another,  and  in  case  of  no  issue 
living  at  his  wife's  death,  provided  as  follows  : — "  I  hereby 
revive  and  bring  into  force  again  my  former  will  made 
before  my  marriage.  .  .  and  direct  that  all  its  provisions 
and  directions  shall  be  complied  with  as  though  it  formed 
part  of  this  my  last  will  and  testament ; "  and  himself 
died,  leaving  his  widow  and  issue  ;  tlie  court,  ujwn  motion 
for  probate  of  both  wills,  as  incorporated  and  clearly 
identified,  granted  the  application,  though  not  entirely 
of  opinion  that  such  was  the  proper  course,  but  on  the 
ground  of  convenience,  as  no  harm  could  result  from  it  by 
this  course.'^ 

A  will  revoked  by  the  cutting  out  of  the  signature  is  Signature 
not  revived  by  gumming  it  in  again.  replaced. 

»  Neate  v.  Piekardy  2  N.  C.  406.  '  Dn  HounneUn  v.    Sheldon,   19 

»  Croibie  v.  M'Doual,  4  Ves.  jun.  Beav.  389. 
615  ;  see  also,  since  the  Wills  Act,  ^  Baugham,  Ah  L.  J.,  Prob.  80 ; 

Chapman,  1  Robert.  I.  Bell  v.  Fothergill,  2  P.  &  D.  150. 
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Wills  CoNTINGE^T,  Duplicate  and  Nuncupative. 

A  WILL  purporting  to  be  contingent  upon  the  happening 
of  a  certain  event,  in  other  words,  to  be  of  no  effect  if  that 
event  does  not  happen — for  example,  contingent  upon  the 
testator's  death  during  a  period  of  service  on  the  Gold 
Coast,  is  revoked  by  his  survival.  Wills  of  this  description 
do  not  appear  to  be  rightly  classed  under  any  of  the  five 
separate  modes  of  revocation.  They  appear  to  partake 
somewhat  of  the  nature  of  an  escrow,  or  an  informal  paper 
becoming  a  will  upon  performance  of  a  condition  from 
which  it  derives  its  legal  entity ;  but,  be  that  as  it  may, 
this  is  a  class  of  wills  requiring  a  careful  consideration  of 
their  terms,  and  of  the  acts  of  the  testator  relating  io 
them,  subsequent  to  execution  and  be/ore  death.  It  will 
be  found  that  if  the  contingency  does  not  take  place,  re- 
vocation ensues  thereupon  without  further  action  ;  but  if, 
subsequent  to  the  failure  of  the  contingency,  the  testator 
sufficiently  recognizes  his  will,  it  becomes  thereby  revived, 
the  conditional  revocation  being  thus  put  an  end  to. 

A  testator's  will  to  take  effect,  **  if  he  died  before  return- 
ing from  Ireland,"  was  held  to  be  void  upon  his  return,  as 
a  "  provisional  contingent  disposition,"^  and,  under  like 
circumstances,  not  applicable  to  a  subsequent  voyage,  parol 
evidence  to  prove  it  being  inadmissible.^  If,  on  the  return 
of  the  deceased  from  his  first  voyage,  he  had,  by  subse- 
quent acts,  recognized  these  papers,  in  a  manner  capable  of 
proof  by  evidence  other  than  parol,  the  return  would  not 
have  been  held  "  such  a  defeazance  as  to  invalidate  the 


*  Parsons  v.  LanoTy   1  Ve8.  sen. 
190. 


2  mnn,  2  Sw.  &  Tr.  147. 
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wiU."^     The  words  of  limitation  of  the  effect  of  the  will 
must  be  closely  followed.^ 

Where  the  penning  of  tlie  will  is  conditional,^  col- 
lateral or  parol  proof  cannot  be  taken  into  consideration, 
for  it  would  be  dangerous,  and  what  the  court,  since  the 
Statute  of  Frauds,  is  not  warranted  to  do.  For  nothing  will 
set  it  up  but  some  act  done  by  the  testator,  after  that  events 
to  republish  the  will,  or  defeat  the  conditions.'  So  that, 
though  it  is  correct  to  say  that  mere  tacit,  or  even  verbal, 
adherence  will  not  effect  the  revival  of  such  a  will,  when 
the  condition,  on  failure  of  which  its  existence  depends,  is 
performed,  that  expression  must  not  be  taken  to  shut  out 
the  possibility  of  such  a  will  being  revived.  But  the  re- 
vival must  conform  to  the  requirements  of  the  22nd  sec- 
tion of  the  Wills  Act.* 

A  paper,  upon  conditions  similar  to  those  in  Parsons  v.  Instance  of  a 
Lanoey  and  Roberts  v.  Roberts,  but  not  executed  as  a  will  ^ntkigrat  ^ 
until  the  testator's  return  from  his  journey,  was  held  valid 
upon  the  execution.^  But  the  point  now  under  discussion 
did  not  arise,  namely,  the  performance  of  some  act  after  the 
event  to  republish  the  will  or  defeat  the  conditions,  as  the 
paper  was  not  really  an  executed  will  until  after  the  per- 
formance of  the  condition.  A  similar  disposition,  in 
effect,  was  similarly  construed  at  the  present  time,^  and 
upon  the  authority  of  the  preceding  case,^  as  the  Wills 
Act  contained  no  objection  to  it.  Lord  Penzance  there 
stated,  "  There  is  nothing  in  the  statute  to  prevent  a  man 
from  saying  that  the  question  whether  a  paper  shall  be 
operative  or  otherwise  shall  depend  upon  an  event  to  hap- 
pen after  his  death." 

But,  as  seen,  recognition  will  re-establish  a  conditional  Recognition 
testamentary  paper,  though  the  condition  be  never  per-  Jti^is^iwr' 


performed. 


1  8traus9  v.  Schmidt,  3  Phillim.  *  Ante,  p.  114. 

217.  *  Catcthron,  3  Sw.  &  Tr.  417. 

'  Partofu  V.  LanoCy  1  Ves.  sen.  •  Smith,  1  P.  &D.  717;  see  also 

189.  Littdsay  v.  L.,  2  P.  &  D.  459. 

»  Robei-U  V.  R.,  2  Sw.  &  Tr.  339.  '  Paraona  v.  Lanoe, 
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formed.^  And  this  is  in  strict  accordance  with  the  prin- 
ciple that  a  conditional  will  may  {in  fact  must)  be  got  rid 
of,  either  by  converting  it  into  an  absolute  will  by  a 
subsequent  act,  as  in  the  previous  case,  or  by  satisfying 
the  condition.^ 

Where  a  will  ran — "  In  case  of  my  inability  to  make  a 
regular  codicil  to  my  will  ...  I  desire  the  following  to 
be  taken  as  a  codicil  to  and  as  a  further  part  of  my  said 
will," — the  court  held  this  to  mean  only,  ''  till  I  make  a 
regular  will  so  long  I  adhere  to  this  paper." ^  But  "lest 
I  should  die  before  the  next  sun,  I  make  this  my  last  will," 
was  held  not  to  create  a  contingent  disposition,  and  subse- 
quent preservation  of  this  will  for  eighteen  years  entitled 
it,  as  so  adhered  to,  valeat  quantum^  to  probate.*  The  most 
important  part  of  this  case — the  judgment — is  very  briefly 
reported,  but  upon  consideration  the  contingency  appeared 
to  be  created,  if  clear  from  the  report,  is  that  which  should 
impel  all  people  to  make  their  wills,  namely,  an  acute  ap- 
preciation of  the  uncertainty  of  life. 

An  incomplete  paper,  dated  before  the  Wills  Act,  and 
signed  in  pencil,  with  the  addition,  "  In  case  of  accident 
I  sign  this  my  will,"  was  eventually  admitted  to  probate 
as  contingent,  the  accident  having  happened,  and  the 
deceased's  intention  to  die  testate  having  been  proved.*  A 
testamentary  letter,  contingent  only  upon  a  certain  event 
which  did  not  take  place,  would  have  been  considered  re- 
voked, had  it  not  been  subsequently  recognized.  Probate 
in  common  form,  upon  mere  affidavits  of  intention,  was 
refused  in  this  case.* 

A.  made  a  wiU  in  1864.  At  a  later  date  he  and  his  wife, 
in  view  of  a  railway  journey,  made  a  joint  will  thus :  "  In 
case  we  shall  be  called  out  of  this  world  at  one  and  the 
same  time,  and  by  one  and  the  same  accident,  we  direct, 


^  Strauss  y.  Schmidt,  3  Fhillim. 
209  ;  Tylden,  18  Jur.  136. 

'  Ingram  v.  Strong ^   2  Fhillim. 

294. 

3  Forbes  v.  Gordofiy  3  Phillim.  625. 


♦  Burton  v.  CoUingxvoody  4  Hagg. 
176. 

*  Bateman  v.  Fennington,  3  Moo. 
P.  C.  223. 

«   irard,  4  Hagg.  179. 
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fto.,  &c.  We  revoke  all  former  wills,  and  declare  this  to 
be  our  last  will  and  testament."  No  accident  occurred. 
On  the  death  of  the  testator  some  time  afterwards,  this 
"will  was  held  to  be  conditional  throughout,  and,  therefore, 
not  revocatory  of  the  testator's  earlier  will  of  1864.^ 

General  probate  was  decreed  of  a  will  inter  alia,  con- 
ditional  in  these  words,  "to  take  effect  only  in  the  event  of 
my  son  Charles  dying  under  the  age  of  twenty-one  years, 
and  my  daughter  Sarah  dying  under  that  ago  and  un- 
mairied."  Both  children  were  living  at  the  time  the  will 
was  sought  to  be  proved.  The  reasons  for  this  decree  are 
not  stated,  but,  as  other  provisions  wore  made  in  the  will, 
wholly  independent  of  the  condition,  and  probate  was 
prayed,  "with  what  limitations  the  court  should  think  fit," 
this  may  supply  the  reason  for  the  decree.^  A  decision, 
similar  in  effect  to  this,  occurred  in  the  case  of  an  ofiicer, 
who,  in  contemplation  of  death  on  the  Gold  Coast,  inserted 
in  his  will  the  condition  "  in  the  event  of  my  death  while 
serving  in  this  horrid  climate,  or  any  accident  happening 
to  me,  &o."  He  subsequently  died  in  England.  Other  tes- 
tamentary directions  appeared  in  the  will,  and  the  court, 
thinking  the  testator  did  not  intend  to  limit  its  operation 
to  the  event  of  his  death  happening  in  Africa,  upon  proof 
of  the  fulfilment  of  other  requirements  not  now  under  dis- 
cussion, decreed  administration  with  the  will  annexed.^  But 
a  will  thus : — "  In  case  anything  shoidd  happen  to  me 
during  the  remainder  of  the  voyage  from  hence  to  Sicily 
and  back  to  London,  I  give,  &c.,"  was  held  conditional  by 
liord  Penzance,  who  there  stated,^  "  In  all  these  cases  that  Intention 
there  is  a  line  of  division  between  contingent  and  non-  ^f^yi^on  ^^ 
contingent  wills  is  very  apparent,  although  in  the  different  l«tween  con- 
circumstances  of  each  case  it  may  not  be  always  very  dis-  no^^ntin- 
tinct.  I  am  against  this  paper.  I  think  it  is  conditional."  fi^°*  ^^• 
The  intention  of  the  testator  in  the  preceding  case  influ- 


»  ifti^o,  46  L.  J.,  Prob.  21. 
*  Cooper^  Dea.  &  Sw.  9. 
3  Thome,  34  L.  J.  131. 


*  Robimon,  2  P.  &  D.  17 ;  see  also 
Porter,  ibid.  22. 
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enoed  the  decision  of  the  court,  and  from  this  case,  also, 
intention  appears  to  be  the  true  guide  to  the  "  line  of  divi- 
sion "  above  alluded  to.  And,  indeed.  Sir  J.  P.  Wilde 
renders  this  position  abundantly  clear ;  and,  further,  that 
contingent  wills,  to  operate,  must  render  the  condition 
clear.^ 

WILLS  DUPLICATE. 

A  duplicate  is  part  of  a  will,^  or,  more  clearly,  the 
coimterpart.  The  law  enables  a  person,  by  executing  tes- 
tamentary documents  simultaneously,  to  make  a  will  in 
two  parts,  and  cancellation  of  certain  passages  in  one  part 
of  the  will  operates  as  a  cancellation  of  the  corresponding 
passages  in  the  other  part.^  If  a  testator  cancels  that  part 
(or  duplicate)  of  his  will  which  is  with  him,  the  legal  pre- 
sumption is  that  the  duplicate  in  the  possession  of  another 
is  not  to  prevail ;  and  so  it  is  if  the  testator  has  possession 
of  both,  though  weaker ;  and  if  having  both  in  possession, 
he  alters  and  then  destroys  one,  the  presumption  still  re- 
mains.* The  obliteration  also  of  one  duplicate,  with  an 
intention  that  it  should  take  effect,  operates  upon  the 
others.^  A  revocation  of  one  copy  of  a  will  by  the  testator 
renders  all  the  others  void.^  Though  the  destruction  of 
the  will  does  not  now  of  itself  revoke  a  subsequent  codicil. 
Presumptions  if  mutilated  or  destroyed  in  duplicate  it  affected  equally 
Sra/  ^  the  copy  not  in  the  testator's  custody,  as  the  presumption, 
of  course  rebuttable,  was  of  revocation  of  the  duplicate 
also  ;  and  there  seems  to  be  no  reason  why  this  principle 
should  not  be  followed  now,  subject  of  course  to  the  re- 
quirements^ of  the  Wills  Act.  A  will  revoked  in  dupli- 
cate in  the  solicitor's  hands  by  a  later  will  is  revived  by  a 
subsequent  codicil  referring  to  it  sufficiently  under  the 

1  Dobtony  1  p.  &  D.  89.  «  Onions  v.  Tyrer,  1  P.  Williams, 

«  Killiean  v.  Parker,  1  Lee,  662.  343. 

s  Strickland  v.  5.,  8  C.  B.  724 ;  '  Seymour's  Case,  1  P.  Williams, 

19  L.  J.,  C.  P.  94.  346 ;     Richards     v.     Mumford,     2 

*  Pemberton  v.  P.,  13  Ves.  jun.  Phillim.   23;    Colvin  v.   Fraser,    2 

310.  Hagg.  266. 

5  Lee,  1  Phillim.  424. 
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Willfl  Act  ;^  but  the  presumption  of  revocation  is  not  the 
same,  whether  a  testator  destroys  the  part  of  his  will  in  his 
Bolioitor's  hands,  or  that  part  in  his  own  custody.  It  varies 
in  degree,  and  is  weaker  in  one  instance  than  in  the  other.^ 
Where  both  copies  are  in  the  teslator^s  custody  the  same 
presumption  holds  good,  but  it  is  weaker;  and  even  if, 
having  both  in  his  possession,  he  alters  one  and  then 
destroys  it,  the  presumption  remains,  but  is  still  weaker.' 
Where  of  duplicates  in  the  testator's  custody  at  death 
one  is  found  mutilated  and  the  other  entire  and  indorsed 
"  mine,"  the  presumption  appears  to  be  that  the  mutila- 
tion was  a  projected  alteration,  not  finally  decided  upon, 
or  else  abandoned,  otherwise  the  entire  duplicate  would 
also  have  been  mutilated.  It  is  therefore  neither  a  partial 
nor  a  total  revocation.*  But,  upon  a  finding  of  fact,  from 
evidence,  that  of  two  copies  of  an  instrument,^ — both  in 
the  testator's  keeping — one,  as  obliterated,  contained  the 
final  alterations  in  his  last  will,  the  corresponding  passages 
in  the  other  copy  have  been  held  revoked. 

WILLS  NUNCUPATIVE. 

Except  in  cases  of  necessity,  such  as  military  and  naval  Wills  nuncu- 
service,  wills  by  word  of  mouth  are  scarcely  likely  to  P*^*^®- 
become  the  subject  of  inquiry.  Several  reasons  contribute 
to  strengthen  this  observation.  The  growing  wealth  of 
society,  individually  as  well  as  collectively,  and  the  natural 
desire  of  testators  that  their  wishes  shoidd  be  left  as  little 
open  to  conjecture  as  possible,  are,  however,  sufficient  to 
justify  it. 

A  will  by  word  of  mouth  only,  before  a  sufficient 
number  of  witnesses,  was  valid,  before  the  Statute  of 
Frauds,  for  the  disposal  of  personal  property ;  but  since 
then  the  nuncupative  wills  of  soldiers  in  actual  military 
aervicey  and  mariners  or  seamen,  being  at  sea,  are  alone 

'  Sect.  22,  antey  p.  114;  Payne  v.  ^  Pemberton  v.  P.,  anU, 

Trapps,  1  Robert.  591.  *  Roberts  v.  Round,  3  Hagg.  663. 

»  Ibid.  »  I>oe  V.  Strickland,  8  C.  B.  724. 


126   Wills  Contingent^  Duplicate^  and  Nuncupative. 


Actual  mili- 
tary servioe. 


Assertion  by 
affidavit  in- 
sufficient.) 


Hinors  in- 
daded. 


valid,  others  excepted  under  most  onerous  restrictions ;  ^ 
and  the  Wills  Act-  preserves  that  provision  in  the  above 
tenns.^  The  leading  case  upon  the  meaning  of  the 
words  "in  actual  military  service,"  decides  that  they 
mean  "on  an  expedition;"^  and  hence  a  soldier's  will 
made  in  barrachSy  at  home  or  abroad,  is  not  privileged 
under  the  statute.*  An  officer,  on  a  tour  of  inspection  of 
troops,  was  not  regarded  as  on  actual  military  service.* 

A  mere  assertion  that  the  deceased  was  in  actual  mili- 
tary service,  is  not  sufficient.  A  statement  of  the  circimi- 
stances  should  be  laid  before  the  court,  that  it  may  judge 
for  itself  whether  the  case  comes  within  the  construction 
put  upon  the  11th  section  of  the  Wills  Act  in  Dt^mmond 
V.  Parish,^  the  case  already  alluded  to. 

A  mariner  must  be  actually  so  when  making  his  will, 
for  it  to  come  within  the  equity  of  the  Statute  of  Wills.^ 
If  otherwise,  no  seaman  could  appoint  a  friend  executor, 
if  he  happened  to  be  indebted  to  him. 

The  words,  ani/  soldier  in  actual  military  service,  have 
been  applied  even  to  a  minor  (who  died  in  battle) ;®  and  a 
will,  made  while  the  testator  was  on  his  way  from  one 
regiment  to  another,  both  being  in  "  actual  military  ser- 
vice," was  held  privileged.«» 

A  soldier  in  the  East  India  Company's  service,  came 
within  the  exception,  if  in  actual  military  service  at  the 
time  the  will  was  written  ;^®  but  a  naval  officer  who  lived 
on  shore  near  his  command,  and  made  his  will  at  his 
residence,  was  not  exempt."  The  will  of  a  seaman  who 
died  from  an  accident,  while  on  leave  on  shore  from  his 
vessel  then  in  harbour,  was  held  privileged  ;  ^^  and  the  will 


1  29  Car.  2,  c.  3,  s.  Impost,  p.  127. 

«  1  Vict.  c.  26,  8.  11.  *'  Provided 
always,  &c.,  that  any  soldier  being 
in  actual  military  service,  or  any 
mariner  or  seaman,  being  at  sea, 
may  dispose  of  his  personal  estate 
as  he  might  have  done  before  the 
making  of  this  act.'* 

5  Drummond  v.  Parinh^  3  Curt. 
622. 


*  Drummond  v.    Parish ,    tupra; 
and  White  v.  Repton,  3  Curt.  818. 
«  Hilly  1  Robert.  276. 
«  Thome,  34  L.  J.,  Prob.  131. 
^  BatMay  v.  Calcot,  2  Lee,  324. 

8  Farquhar,  4  N.  C.  661. 

9  Herbert  v.  JT.,  Dea.  &  Sw.  10. 
i<>  Donaldson,  2  Curt.  386. 

"  Emton  V.  Seymour,  2  Curt.  339. 
»2  Lay,  3  Curt.  375. 
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of  an  admiral  not  actually  at  sea,  but  in  a  river  on  a  naval 
expedition,  was  held  to  be  within  the  spirit  of  the  act.* 

The  reasons  for  the  exception  apply  equally  to  an  ad- 
miral of  the  fleet,  as  to  a  common  seaman.  The  words, 
mariner  or  seaman,  do  not  exclude  any  person  in  her 
Majesty's  navy — they  apply  to  the  whole  profession  (and, 
by  parity  of  reasoning,  doubtless  the  same  would  be  held 
with  regard  to  the  army).'  Merchant  seamen  also  are 
within  the  exception.^ 

Probate  of  a  nuncupative  will  shall  not  pass  the  seal  of 
the  court  for  fourteen  days,  and  until  a  citation  to  the 
next  of  kin  has  been  issued.*  And  no  repeal  or  alteration 
shall  be  valid,  unless  committed  to  writing  and  read  over 
to  the  testator,  and  allowed  by  him,  and  proved  to  have 
been  so  done  before  three  witnesses  at  least.*  The  wit- 
nesses^ may  be  any  ordinary  witnesses  upon  trials  at  law. 
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(4  Ann.  c.  16, 
s.  14. 


1  Autten,  2  Robert.  613. 

*  Sayety  2  Curt.  338. 

»  MorreU  v.  M.j  1  Hagg.  61  ; 
MiUigan,  2  Kobert.  108 ;  Farker,  2 
Sw.  &  Tr.  377. 

«  Stat.  29  Car.  2,  c.  3,  s.  21, 
"  And  be  it  further  enacted,  that 
DO  letters  testamentary  or  probate 
of  any  nuncupative  will  shall  pass 
the  s^  of  any  court  till  fourteen 
days  at  the  least  after  the  decease 
of  the  testator  be  fully  expired,  nor 
shaU  any  nuncupative  will  be  at 
any  time  received  to  be  proved  un- 
less process  have  first  issued  to  caU 
in  the  widow  or  next  of  kindred  to 
the  deceased,  to  the  end  they  may 
contest  the  same  if  thoy  please.*' 

»Sect.  22,  "And  be  it  further 
enacted,  that  no  will  in  writing 
oonceming  any  goods  or  chattels 
or  personal  estate  shaU  be  repealed, 
nor  shall  any  clause,  devise,  or  be- 
qneet  therein  be  altered  or  changed, 
by  any  words,  or  will  by  word  of 
month  only,  except  the  same  be  in 
the  life  of  the  testator  committed 
to  writing,  and  after  the  writing 
thereof  read  unto  the  testator,  and 
aUowed  by  him,  and  proved  to  be 
80  done  by  three  witnesses  at  the 


least."     (See  also  4  Ann.  c.  IG.) 

^  Ibid.,  sect.  19,  **And  for  pre- 
vention of  fraudulent  practiceH  in 
setting  up  nuncupative  wills,  which 
have  been  the  occasion  of  much 
perjury,  be  it  enacted  by  the  autho- 
rity aforesaid,  that  from  and  after 
the  aforesaid  four  and  twentieth 
day  of  June  no  nuncupative  will 
shall  be  good  where  the  estate  there- 
by bequeathed  shaU  exceed  the 
value  of  thirty  pounds,  that  is  not 
proved  by  the  oaths  of  three  wit- 
nesses (at  the  least)  that  were  pre- 
sent at  the  making  thereof,  nor 
unless  it  be  proved  that  the  testator, 
at  the  time  of  pronouncing  the 
same,  did  bid  the  persons  present, 
or  some  of  them,  bear  witness  that 
such  was  his  wiU,  or  to  that  effect, 
nor  unless  such  nuncupative  will 
were  made  in  the  time  of  the  last 
sickness  of  the  deceased,  and  in  the 
house  of  his  or  her  habitation  or 
dwelling,  or  where  he  or  she  hath 
been  resident  for  the  space  of  ten 
days  or  more  next  before  the  mak- 
ing of  such  will,  except  where  such 
person  was  surprised  or  taken  sick, 
being  from  his  own  home,  and  died 
before  he  returned  to  the  place  of 
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A  nuncupative  will,  satisfying  the  requirements  of  the 
Statute  of  Frauds,  was  made  by  a  dying  waggoner  in 
1751,^  and  in  three  other  cases  rejected^  for  lack  of  the 
rogatio  tesdum,  or  calling  of  witnesses  to  the  act.  "  The 
words  of  the  statute  have  always  been  strictly  construed ; 
they  are  very  strong  and  must  be  strictly  held." 

Till  six  months  have  passed  from  the  speaking  of  the 
pretended  testamentary  words,  no  testimony  shall  be  re- 
ceived to  prove  any  will  nuncupative,  except  the  said  testi- 
mony, or  the  substance  thereof,  were  committed  to  writing 
within  six  days  after  the  making  of  the  said  will.^ 

The  Wills  Act^  does  not  interfere  with  the  power  of 
seamen  and  marines  already  derived  under  the  Statute  of 
Frauds,^  nor  with  the  regulation  as  to  pay  in  the  royal 
navy  under  a  previous  statute^  which  repeals  others  before 
it.  This  statute^  addresses  itself  to  letters  of  attorney, 
and  wills  of  subordinate  oflBcers,  seamen,  and  marines, 
making  the  former  revocable,  and  requiring  on  both 
letters  of  attorney  and  wills  the  name  of  the  ship  of  the 
testator,  and  requiring  their  execution  while  on  board  or 
belonging  to  it,  with  other  strict  but  doubtless  salutary 


his  or  her  dwelling."  (See  also  4 
Ann.  c.  16.) 

'  Freeinan  v.  F.^  1  Lee,  343; 
Leman  v.  Bomallf  1  Add.  389. 

*  Bennett  v.  Jackson ^  2  Fhillim. 
190 ;  Parsons  v.  Miller^  ibid. ; 
JJambrook  v.  Siiverside,  ibid. ;  li.  v. 
/.,  ante. 

3  Stat.  29  Car.  2,  c.  3,  8.  20, 
**  And  be  it  further  enacted,  that 
after  six  months  passed  after  the 
speaking  of  the  protended  testa- 
mentary words  no  testimony  shall 
be  received  to  prove  any  will  nun- 
cupative, except  the  said  testimony, 
or  the  substance  thereof,  were  com- 
mitted to  writing  within  six  days 
after  the  making  of  the  said  will.'* 

*Sect.  11,  aniey  p.  126. 

^  Sect.  12,  '*  And  for  the  amend- 
ment of  the  law  in  the  particulars 
following,  be  it  further  enacted  by 
the  authority  aforesaid,  that  from 


henceforth  any  estate  pur  auter  vie 
shall  be  devisable  by  a  wiU  in  writ- 
ing signed  by  the  party  so  devisiDg 
the  same,  or  by  some  other  person 
in  his  presence  and  by  his  express 
directions,  attested  and  subscribed 
in  the  presence  of  the  devisor  by 
three  or  more  witnesses,  and  if  no 
such  devise  thereof  be  made  the 
same  shall  be  chargeable  in  the 
hands  of  the  heir,  if  it  shaU  come 
to  him  by  reason  of  a  special  occu- 
pancy, as  assets  by  descent,  as  in 
case  of  lands  in  fee  simple ;  and  in 
case  there  be  no  special  occupant 
thereof  it  shall  go  to  the  executors 
or  administrators  of  £he  party  that 
had  the  estate  thereof  by  virtne  of 
the  g^nt,  and  shall  be  assets  in 
their  hands." 

«  11  Geo.  4  &  1  Will.  4,  o.  20. 

'  Sect.  48. 
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preoautions,  such  as  signature  by  the  captain  or  officer  in 
oommand.  Prior  to  any  application  for  pay,  or  otherwise, 
under  this  or  the  following  sections^  of  the  act,  it  will  be 
well  carefully  to  consider  all  the  restrictions  it  imposes, 
which  ore  really  no  bar  in  the  case  of  a  bond  fide  and 
reguLir  execution,  but  only  imposed  to  prevent  irregularity 
and  defeat  fraud.  Other  sections  sufficiently  intelligible, 
without  further  and  more  detailed  inquiry  here,  regulate 
the  procedure  in  probate,  and  limit  the  expense  of  obtain- 
ing it.^  Of  these  sections  some  are  varied  by  other  enact- 
ments.' 

Those  who  come  within  the  category  of  "  seamen  or 
marines  "  are  specified  in  a  later  statute.* 

It  need  scarcely  be  stated,  that,  like  other  principles  of  Nuncopatire 
probate  law,  that  upon  which  nuncupative  wills  were  per-  Jjnv^.  ^^^ 
mitted  was  borrowed  from  the  Roman  law.  The  Itoman 
soldier  enjoyed  immunity  from  the  ordinary  testamentary 
regulations,  and  was  permitted  to  make  his  will  by  nuncu- 
pation in  procinctu, — i,e,,  when  girt  for  battle, — by  calling 
it  aloud  to  three  hearers. 

Tragic,  indeed,  was  the  testament  contemplated  in  the  A  nuncupa- 
enactment  below,  which  permitted  a  soldier  dying  in  battle  articuh 
to  trace  his  last  wishes  in  his  own  blood,  and  with  his  *"^''^*'' 
sword,  on  his  scabbard,  his  shield,  or  in  the  dust.* 


1  Sects.  49,  50,  61. 

2  Sects.  55,  58,  59,  60,  61,  62,  69, 
S4,  85,  86,  87  and  88. 

>  Sects.  55,  58, 59  and  60,  by  2  & 
3  Wm.  4,  c.  40,  8.  33  ;  sect.  61,  by- 
sects.  14  and  15  of  same  act;  sect. 
69,  bj  sects.  12  and  13  of  that  act, 
and  by  sect.  8  of  4  &  5  Will.  4,  c. 
25. 

«  28  &  29  Vict.  c.  72,  s.  2. 


*  See  Cod.  lib.  6,  tit.  21,  sect. 
15.  **  J*roinde  sicut  Juris  rationibus 
iicuitf  et  semper  licebit^  si  quid  in 
vagina  aut  elypeo  Uteris  Mfiguitie  suo 
rutilantibus  adnotaverint  (milites)^  aut 
in  pulvere  inner ipserint  gladio  suo^ 
ipso  tempore  quo  in  prcelio  vita 
sortem  derelinquunt^  hujusnu>di  volun- 
tatem  stabilem  esse  oportet.^ 


»♦ 
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CHAPTER  VI. 

Executors. 

Executors,       The  persons  in  whom  first  vests  the  right — and  duty, 

the  fiTBTdSm  ^  ^^7  undertake  the  office — of  obtaining  probate  of  a 

to  probate.       ^iU^  in  order  to  administer  the  deceased's  estate  as  he  has 

directed,  are  the  executors  by  his  will  appointed,  either  by 

direct  nomination,  or  by  a  request  to  perform  such  duties, 

in  carrying  out  the  provisions  of  the  will,  as  will  constitute 

them  executors,  or,  technically  speaking,  executors  accord^ 

ing  to  the  tenor. 

Who  may  be        All  persons  who  are  capable  of  making  wills  are  also 

an  ezeontor  ?  -li^-l*  x  j  xii-i 

capable  of  bemg  executors,  and  some  others  besides,  as 
femes  covert  under  powers,  and  infants.^ 
Corporations.  It  has  been  doubted  whether  a  corporation  might  take 
the  office  of  executor,  from  inability  to  take  the  executor's 
oath;  but,  after  some  difference  of  opinion,  which  it  is 
unnecessary  now  to  examine,  it  may  be  considered  as 
settled  that  corporations  may  act  as  executors,  by  aj^int- 
ing  persons  as  their  syndics  to  take  the  oath  for  them  and 
carry  out  the  provisions  of  the  will.  Upon  application  for 
probate,  the  appointment  of  the  syndics  must  be  before 
the  Division.^  The  Bishop  of  Tuam  being  appointed  exe- 
cutor, apparently  in  his  corporate  capacity,  probate  was 
granted  to  him  without  question  regarding  his  ability  in 
that  capacity  to  take  the  office.'  But  where  a  testator 
stated  as  follows  in  his  will,  "  I  do  nominate,  etc.  my  said 
brother  James,  Messrs.  Cockerell  &  Co.,  East  India  agents, 
Austin  Friars,  London,  and  the  Eevd.  Wm.  Sturrock 
aforesaid  executors  of  this  my  last  will  and  testament," 

*  2  Bl.  Comm.  on  Executors.  >  Haynety  3  Curt.  76 ;  IN.  C. 

2  Darke,  1  Sw.  &  Tr.  516.  402. 
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Married 
women. 


and  the  firm  was  changed  and  broken  up  before  the 
testator's  death,  the  court  held  that  the  members  of  the 
firm  individually,  and  not  collectively  as  a  corporation, 
were  entitled,  if  they  so  desired,  to  probate.^ 

Kfeme  covert  may  be  an  executrix.^ 

A  child,  even  en  venire  sa  mdre,  is  considered  in  existence,  JJ^f^^^ 
and  may  be  an  executor;^  but  an  infant  appointed  sole  executors, 
executor  cannot  act  or  take  probate  till  the  age  of  twenty- 
one  years ;  meanwhile,  for  convenience,  administration 
with  the  will  annexed  is  granted  to  his  guardian,  or  to  a 
person  selected  by  the  court  *  Wliere  a  guardian  is  not 
appointed,  administration  with  the  will  annexed  would 
follow  to  the  next  of  kin  ;*  but  if  that  be  an  inconvenient 
course,  by  reason  of  their  absence,  or  other  cause,  the 
court  may,  in  its  discretion,  nominate  administrators,  who 
before  taking  office  must  give  the  requisite  security.®  Such 
was  done  in  this  case,  where  trustees,  appointed  by  the 
testatrix,  in  case  of  the  minor's  death  during  minority, 
obtained  a  grant  limited  to  the  minor's  majority,  the  next 
of  kin  being  in  Australia.  But,  where  there  are  executors^ 
though  one  or  more  of  them  be  imder  age,  all  must  join  in 
an  action ;  and  administration  durante  minore  (state  will 
not  be  granted  if  any  of  them  be  of  full  age.  How  far 
this  woidd  affect  such  a  case  at  the  present  time  is,  how- 
ever, matter  of  doubt.^ 


1  Femie,  6  N.  C.  657. 

'  Married  Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  76), 
8.  1,  6ub-8.  2,  and  s.  4,  ante,  p.  13. 

»  Thellutwn  v.  Woodford,  4  Ves. 
Jan.  334. 

«  38  Geo.  3,  o.  87,  8.  6,  "And 
whereas  inoonTeniences  arise  from 
granting  probate  to  infants  under 
the  are  of  twenty-one ;  be  it 
enacted,  that  where  an  infant  is 
sole  executor,  administration,  with 
the  will  annexed,  shall  be  granted 
to  the  guardian  of  such  infant,  or 


to  such  other  person  as  the  spiritual 
court  shall  think  fit,  until  such  in- 
fant shall  haye  attained  the  full 
age  of  twenty- one  years,  at  which 
period,  and  not  before,  probate  of 
the  will  shall  be  grantea  to  him." 
See  also  Rules  P.  K.,  Non-C.  B.  33 
to  36  (inclusive). 

»  Stewart,  3  P.  &  D.  347. 

c  20  &  21  Vict.  c.  77,  s.  73 ; 
C.  P.  A.  1857,  post,  I^onoB, 
Special  Poweb. 

^  See  FoxwUt  v.  Tremain,  1  Mod. 
48,  temp.  Car.  II. 


K  2 


132 


Executors. 


AlienM. 


Idiots  and 
lunatics. 


Badoharaoter 
no  bar, 

nor  bank- 
ruptcy. 


How  ap- 
point 


w  ap< 
Lted. 


Since  the  operation  of  the  Act  of  1870,  an  alien  may  be 
an  executor  under  a  will  vesting  the  oflSce  in  him.^ 

Where  an  executor  becomes  mentally  incapable  of  acting, 
the  court  is  empowered  to  appoint  an  administrator,  and 
tisually  appoints  the  lunatic's  committee.'^  If  he  were  non 
compos  mentiH  when  the  oflBce  vested,  which  is  not  quite  the 
above  case,  the  same  result  would  probably  follow. 

An  executor  who  becomes  a  felon  after  the  testator's 
death,  "  his  office  being  en  autre  droit, ^^  does  not  cease  to 
be  executor,'  but  his  office  devolves  upon  his  representative 
under  the  Crown  till  the  sentence  is  expired.* 

Bad  character  with  other  special  circumstances,^  as  no 
apparent  business  and  non-payment  of  debts,  is  no  reason 
for  disqualification.^  And  bankruptcy  was  held  to  be  no 
bar  by  Lord  Penzance,  who  admitted  the  smallness  of  the 
estate  and  the  absence  of  the  executor  as  "  special  circum- 
stances,"^ but  stated  that  the  absent  executor  might  exercise 
his  right  on  his  return.^  It  does  not  appear  that  under  the 
73rd  section,  the  qualification  of  the  executor  as  regards 
liis  character  can  be  questioned.^  "A  case  of  pressing 
necessity  should  be  made  out,  if  I  am  to  use  the  extra- 
ordinary powers  given  by  the  73rd  section,"  said  Sir  C. 
Cresswell.  Necessity  or  inconvenience,  as  smallness  of 
the  estate  or  absence  abroad  of  the  person  nominated  or 
entitled,  would  suffice^®  as  special  circumstances,  but  not  as 
a  disqualification. 

As  already  remarked,  an   executor,   as  distinguished 


>  33  &  34  Vict.  c.  U,  s.  2,  sub- 
sect.  3,  ''That  this  section  shall 
not  affect  any  estate  or  interest  in 
real  or  personal  property  to  which 
any  person  has  or  may  become 
entitled,  either  mediately  or  im- 
mediately, in  possession  or  ex- 
pectancy, in  pursuance  of  any 
disposition  made  before  the  passing 
of  this  act,  or  in  pursuance  of  any 
devolution  by  law  on  the  death  of 
any  person  dying  before  the  pass- 
ing of  this  act.** 


*  Ei^ana  v.  Tyler,  2  Robert.  132  ; 
7  N.  C.  296. 

3  Smethunt  v.   Tomlin,  2  Sw.  & 
Tr.  143  ;  30  L.  J.,  Prob.  269. 

*  See  ante.  Felons. 

*  C.   P.   A.    1857,  8.    73 ;  post. 
Special  Powers. 

6  Samson,  3  P.  &  D.  48. 
'  Sect.  73.  See  Special  Powebs. 
8  Cooper,  2  P.  &  D.  21. 
'  Samson,  ante. 

»o  Cooke,  1  Sw.  &  Tr.  269  ;  28  L. 
J.,  Prob.  43. 
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from  an  administrator,  must  be  appointed  in  the  will,* 
either  by  express  words  to  that  effect,  or  by  construction, 
and  in  the  latter  ease  he  is  styled  executor  according  to  the 
tenor. 

The  appointment  of  executors  is  sufficiently  apparent 
upon  reading  the  will,  but  that  of  executors  according  to  the 
tenor  is  far  less  so. 

EXECUTOR  ACCORDING  TO  THE  TENOR. 

Where  a  testator  by  his  will  directed  that  none  should 
have  any  dealings  with  his  goods  until  his  son  came  to  the 
age  of  eighteen  years,  except  J.  S.,  it  was  held  that,  by 
this,  J.  S.  became  executor  according  to  the  tenor  during 
the  minority  of  the  son  ;  and  where  a  testator  on  his  death-  Various  in- 
bed  said  to  his  wife  that  she  should  pay  all  and  take  all,  appointment. 
by  this  she  was  held  to  be  appointed  executrix.^  A  testa- 
tor by  these  words,  ^^  I  appoint  A,  B.  and  C.  Z>.  to  receive 
and  pay  the  contents  above  mentioned  "  (which  were  devises 
of  real  and  personal  legacies),  though  not  mentioning  his 
debts,  was  held  to  appoint  A.  B.  and  C.  D.  executors 
according  to  the  tenor,  because  "they  could  not  receive 
and  pay  the  legacies  without  collecting  in  the  effects.  No 
one  can  assent  to  a  legacy  but  he  that  has  the  manage- 
ment of  the  estate,  because  legacies  cannot  be  paid  till  after 
the  debts,  and  he  only  who  has  the  management  of  the 
estate  knows  whether  the  assets  are  sufficient."^  "  I  ap- 
point my  nephew  to  discharge  all  Imcful  demands  against 
my  will  and  codicils,"  is  the  very  office  of  an  executor, 
more  especially  to  pay  debts.*  A  direction  to  pay  debts  and 
general  expenses,  and  expenses  of  proving  a  tcil/,  constitutes 
those  so  directed  executors  according  to  the  tenor.*  Also, 
to  collect  and  convert  into  money  the  testatrix^ s  personal  estate, 
and  pay  thereout  her  debts  and  certain  legacies,^    Also  the 

1  See  Godolph.  p.  82.  Ambl.  363. 

'  1  Cro.  27  Eliz.,  BHghtman  v.  *  Grant  v.  Letlie,  3  Phillim.  119. 

Keighley,  43.  *  Fry,  1  Hagg.  80. 

»  PUkeringY.  Totcers,  2  Lee,  401 ;  *  Montgomery ,  6  N.  C.  99. 
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What  oonsti- 
tutes  the  ap- 
pointment, 
expreaslY  or 
by  implica- 
tion. 


following — "  You  will  be  doing  me  a  charity  if  you  will 
comply  with  my  last  wishes.  I  always  found  you  very 
kind,  and  I  hope  you  will  not  refuse  my  last  request,"  etc., 
which  contained  directions  as  to  her  funeral  and  the  dis- 
position of  her  property,  but  mentioned  no  executor.^  A 
testamentary  paper,  in  the  form  of  a  letter,  beginning, 
**My  dear  Eliza,"  containing  full  information  of  the 
amount  of  the  writer's  property,  and  full  directions  for  its 
disposal,  and  concluding  thus, — "  I  know  of  nothing  else, 
my  dear  Eliza,  to  trouble  you  with,  and  trust  that  this  will 
not  involve  you  in  much,"  was  held  to  appoint  the  reci- 
pient of  it  executrix  according  to  the  tenor.^ 

The  rights  of  an  executor  are  to  get  in  the  estate,  to 
pay  the  debts  due  by  the  deceased,  and  to  discharge  the 
legacies.^  That  is  the  very  oflSce  of  an  executor."*  Where 
these  duties  were  entrusted  to  certain  persons  under  the 
will,  though  not  named  executors  in  the  will,  it  appears 
that  they  become  so  constructively,  or  according  to  the 
tenor.  A  will,  merely  an  execution  of  a  power  for  the 
distribution  of  funds  already  in  the  hands  of  trustees, 
giving  them  no  authority  to  collect  the  estate  and  pay  debts, 
does  not  constitute  them  executors  according  to  the  tenor.* 
Again,  the  essential  duties  of  an  executor  are  to  collect  the 
assets  of  the  deceased,  to  pay  his  funeral  expenses  and 
debts,  and  to  discharge  the  legacies ;  and  these  must  ap- 
pear on  a  reasonable  construction  of  the  wUl.  Where  two 
of  these  duties  were  expressly  assigned  to  persons  named 
in  the  will,  and  the  third  might  be  inferred  from  its  terms, 
and  where  the  passage  "each  executor  only  accountable 
for  his  own  intromissions"  occurred,  showing  that  the 
testator  thought  he  had  appointed  executors,  their  appoint- 
ment was  held  to  be  clear.®  Words  conveying  an  intent 
that  the  persons  named  should  get  together  the  property 
and  act  as  executors  have  been  held  to  constitute  the  ap- 


1  Almoaino,  1  Sw.  &  Tr.  60S. 

2  Manby,  3  Sw.  &  Tr.  66. 

3  Frater,  2  P.  &  D.  186. 


*  MylU,  1  P.  &  D.  21. 

*  Fraserj  ante. 

«  Jdamton,  3  P.  &  D.  263. 
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pointment.^  A  testatrix  directed  pajonent  of  her  funeral 
expenses  and  after  disposing  of  her  property  to  certain 
persons  appointed  A.  and  B.  trustees,  with  power  to  dis- 
pose of  her  property  for  the  purposes  above  mentioned. 
By  so  doing  she  was  held  to  appoint  A.  and  B.  executors 
according  to  the  tenor.^  And  also  "  I  appoint  my  sister 
my  executrix,  only  requesting  that  my  nephews  will  kindly 
act  for  and  with  this  dear  sister."^  But  "  A  request  to  a 
person  to  assist  in  the  execution  of  a  will,"  was  construed, 
by  Sir  John  Dodson,  as  implying  assistance  merely  as  an  (An  adviser 
adviser,  and  therefore  no  appointment  of  him  as  an  executor.*  ^  ^'' 

A  person  may  be  appointed  executor  by  implication.  Byimplica- 
The  words,  **  but  should  the  within-named  Mary  Leah  be  ^^' 
not  living,  I  do  constitute  and  appoint  Eleanor  Taylor  my 
whole  and  sole  executrix,  etc.,"  were  held  to  appoint  Mary 
Leah  executrix,  by  implication,  according  to  the  tenor.* 
Where  a  testatrix,  not  having  previously  mentioned  any 
executors  in  her  will,  states  as  follows  : — "  I  now  leave  a 
sovereign  each  to  the  executor  and  icitnesa  of  my  will  for 
their  trouble^  to  see  that  everything  is  divided  justly 
between  them,"  (her  two  sons),  and,  after  the  attesting 
signatures  of  the  witnesses,  were  added,  at  the  request  of 
the  testatrix,  the  words  "witnesses  and  executors,"  the 
court  held  that  there  was  no  appointment  of  executor  in 
the  body  of  the  will.  The  words  executor  and  witness, 
as  distinguished  from  executors  and  witnesses,  might  mean 
different  persons,  and  the  expression  "  their  trouble  "  con- 
firmed that  construction.  And  the  court  could  not  take 
notice  of  the  words  beneath  the  signature,  as  they  formed 
no  part  of  the  will.^ 

Ambig^ties  have  arisen  in  appointments  of  executors,  instanoes  of  a 
Begarding  these  it  has  been  held  that  where  a  latent  ^*^* 
ambiguity    occurs,    as    "I    appoint    Peroival   ,    of 

>  Gale,  16  W.  R.  942.  •  I^aylor  v.  Stainsby,  2  Lee,  64, 

'  Chappell,  ibid.  488.  see  note. 

»  Brown,  2  P.  D.  110.  «  Wwyd9,  1  P.  &  D.  666. 

^  Stcveruon,  16  Jarist,  714. 
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ambiguity. 


Brighton,  esquire,  the  father,  &o.,"  the  uncertainty  may 
be  cleared  up  by  **  an  inquiry  into  every  material  fact 
relating  to  the  person  who  claims  to  be  so  appointed,  and 
to  the  circumstances  of  the  testator,  and  of  his  family  and 
affairs,  for  the  purpose  of  enabling  the  court  to  identify 
the  person  intended  by  the  testator."^  But  "I  appoint 
executor  of  this  my  will,"  would  be  a  patent  am- 
biguity, excluding  proof  by  parol  testimony,  however 
strong.^  If  there  are  any  words  to  which  a  reasonable 
meaning  may  be  attached,  parol  evidence  may  be  resorted 
to,  to  show  what  the  meaning  is.^ 
Uncertainty.  An  uncertainty  in  a  clause  of  appointment,  as  where  it 
becomes  doubtful  who  individually  are  intended  to  act, 
for  instance,  "  any  two  of  my  sons,"  *  or  **  one  of  my 
sisters,"*  renders  it  void,  as  no  appointment  at  all.  In 
the  latter  case  one  of  three  sisters  survived  the  testator. 
"  The  question  is,"  said  the  court,  "  which  sister  did  the 
testator  appoint  as  executrix  ?  It  cannot  infer  from  the 
words  of  the  will  that  the  testator  intended  to  appoint  any 
particular  sister  executrix.  It  may  conjecture  that  he 
would  have  given  directions  to  appoint  the  surviving 
sister,  had  he  foreseen  the  events  that  have  happened,  but 
he  has  not  done  so."^  A  person  nominated  "  to  assist " 
the  executrix  under  a  will,  has  been  admitted  to  take 
probate  under  the  tenor.  If  the  deceased  intended  to  join 
this  person  in  the  management,  the  court  is  to  join  him 
in  the  probate ;  "^  and  hence  an  executor  and  an  executor 
according  to  the  tenor  may  be  appointed  by  the  same  will 
and  may  act  together.^  Where  a  testator.  A.,  appoints 
his  wife   executrix   during  widowhood,   and   C.   and  D. 


An  executor 
and  an  exe- 
cutor accord- 
ing to  the 
tenor  may  be 
appointed  by 
tne  same  will 


»  De  Rosazj  2  P.  D.  66.  See  also 
Brakey  60  L.  J.,  Prob.  48. 

»  BaylUv.  The  Att.-Oen.,  2  Atk. 
239  ;  Hunt  v.  Eort,  2  Brown,  C.  C. 
311. 

*  De  RoaaZj  ante ;  Abbot  v.  Mas- 
«y,  3  Ves.  148  ;  Clayton  v.  Lord 
Nugent,  13  M.  &  W.  207 ;  Price 
V.  Page,  4  Vee.  680. 


*  Bay  lis,  2  Sw.  &  Tr.  613,  and 
note;  31  L.  J.,  Prob.  119. 

»  Blaekivell,  2  P.  D.  72. 

"  BayliSf  ante. 

'  Powell  V.  Stratford,  cited  in 
Grant  y,  Leslie,  3  Phillim.  118. 

«  See  CoUard  v.  Smith,  3  Phil. 
117. 
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refiiduarj  legatees,  in  trust  to  pay  debts  and  funeral  and 
testamentary  expenses,  &c.,  and  the  widow  alone  proved, 
and  died  without  having  married  again,  leaving  B.  an 
executor  of  her  will,  C.  and  D.,  as  executors  according  to 
the  tenor,  are  entitled  to  probate  of  A.'s  will,  at  any  time 
subsequent  to  his  death,  with  or  after  the  widow.  ^ 

Executorship,'  and  executorship  according  to  the  tenor,  Limited  or 
may  be  for  a  limited  purpose,  as  to  administer  a  testator's  executorship 
property  in  a  particular  place.*     And  the  appointment  ac-  ^*^^°^  ^ 
cording  to  the  tenor  is  good,  though  the  same  will  appoints 
another    executor  for  general   purposes.**     Cresswell,  J., 
however,  held  a  general  power  to  receive  or  pay  absolutely 
requisite  to  constitute  the  appointment  of  executor  accord- 
ing to  the  tenor.     Here  no  limited  purpose  was  intended, 
so  that,  though  this  decision  is  apparently  opposed  to  the 
above,  it  cannot,  it  is  thought,  be   so  treated,   because 
different  states  of  fact  were  before  the  court  in  each  case. 
The   general    power    must    be   general,   as   regards  the 
particular  estate  or  the  particular  purpose  to  which  the 
appointment  applies.^ 

But  an  executor  by  will,  for  a  limited  purpose,  may,  A  limited 
by  implication,  become  general  executor  according  to  the  hjwln mayin 
tenor,  as  where,  by   will,  he  is   expressly  appointed  to  a  codicil  be- 
administer  a  particular  fund /or  A.  B.,  and,  by  codicil,  all  byimplica- 
the  residue  is  given  to  A.  B.  in  like  manner  as  the  bequests  in  ^^^' 
his  favour  in  the  will  contained.^ 

Where  trustees  had  power  to  pay  what  was  vested  in  Trusteea  ap- 

Domted  as       * 

them,  as  trustees,  to  the  particular  persons  for  whose  use  such,  are  not 
they  held  it,  but  had  not  a  general  power  to  receive  and  pay  ^^^^^'l^*®" 
what  was  due  to  and  from  the  estate,  which  is  the  office  of  tenor. 
an  executor,  they  were  merely  entitled  as  trustees  to  adminis- 
tration.^ Where  an  executor  is  also  a  trustee  under  a  will  for 

1  Coliett,  Dea.  &  Sw.  274.  *  Jones,   2  Sw.  &  Tr.    156;    31 

»   Wallich,  33  L.  J.,  Prob.  87;       L.  J.,  Prob.  199. 
Felho  V.  Leitey  3  Sw.  &  Tr.  466.  «  Aird,  1  Hagg.  336. 

3  AdafMon,  3  P.  &  D.  253.  '  Boddicott  v.  Dalzsel,  2  Lee,  294 ; 

*  Lynch  Y.  BeiieWf  3  Phillim.  424.       see  also  Fatokner  v.  Jordany  ibid. 
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certain  purposes,  and  appoints  a  substituted  trustee,  to  act 
with  him  or  to  succeed  him,  and  this  trustee  proves  the 
executor's  will,  he  will  not  thereby  be  empowered  to  do 
more  than  carry  out  the  trust  for  administering  which  he 
was  originally  appointed  ;  and  hence  he  is  not  an  executor 
according  to  the  tenor  of  the  will  of  the  first  testator,  who 
distinguished  between  the  appointment  of  executor  and 
trustee  in  the  same  person.^  In  other  words,  probate  of 
the  executor's  will  gives  him  no  further  power  than  he  had 
before  under  the  original  will.  Unless  it  can  be  gathered 
from  the  words  of  the  will,  "  that  a  person,  named  trustee 
therein,  is  required  to  pay  the  debts  of  the  deceased,  and 
generally  to  administer  his  estate,  probate  will  not  be 
granted  to  him  as  executor  according  to  the  tenor."  ^ 
A  legatee,  The  words,  "  I  leave  all  the  property  and  effects  pos- 

other,  ifl  never  Bcssed  by  me  at  the  time  of  my  decease  to  my  dear  wife," 
*^^°"*J®^  ^      do  not  appoint  her  executrix  according  to  the  tenor,  but 

executrix  by  ,  ■"■  '■  ^ 

the  court,  universal  legatee.  Where  the  terms  of  the  will  create  an 
appointment  of  legatee  only,  administration,  and  not 
executorship  according  to  the  tenor,  is  invariably  granted.^ 
A  person  made  a  legatee,  under  a  letter  distinct  from  the 
will,  is  only  entitled  to  her  interest  in  that  letter,  and 
probate  will  not  be  granted  to  her,  as  executrix  according 
to  the  tenor  of  the  will.*  Where  a  testator  gave  to  his 
wife  all  his  freehold  property,  for  her  life,  and  also  "  all 
his  household  furniture,  plate,  books,  stock  in  trade,  and 
book  debts,  out  of  which  she  was  to  pay  his  debts," — what- 
soever remained  to  be  at  her  own  disposal,  to  do  with  as 
she  should  think  proper, — she  was  treated  by  the  court  as 
neither  residuary  legatee  nor  executrix  according  to  the 

nor  a  relict,  tenor  of  the  will,  but  relidy  though  an  unattested  clause 
in  it,  which  for  lack  of  execution  was  inoperative,  had 
appointed  her  executrix.^    Here  the  duties  necessary  to 

»  Most  V.  Bardswell,  3  Sw.  &  Tr.  3  oiiphant,  1  Sw.  &  Tr.  626. 

187.  *  HiUam  v.  Walker,  1  Hagg.  71. 

«  Jhmehard,  2  P.  &  D.  369 ;  see  »  3  Curt.  748. 
also  Ijowry,  3  P.  &  D.  167. 
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oonstitute  her  executrix  according  to  the  tenor,  were  not 
expressly  or  constructively  to  be  gathered  from  the  will, 
which  directed  the  pajonent  of  the  testator's  debts  out  of  a 
particular  fund  only.     According  to  the  practice  of  the  A  direction  to 
court,  a    direction  to  a  person  to  pay  debts  or  funeral  ^^^^^x^, 
expenses,  not  out  of  the  general  estate,  but  only  out  of  a  pular  fund  is 
particular  fund,   is  insufficient.     ^^  The  mere   fact  of  a 
testator's  saying  that  the  sum  of  money  out  of  which  they 
were  to  be  paid  was  all  the  property  he  possessed  is  not 
sufficient  to  make  it  a  payment  out  of  the  general  estate, 
for  it  might  turn  out  that  he  was  entitled  to  other  property, 
at  the  time  unknown  to  him,  or  in  reversion."^ 

A  testator,  dying  in  Scotland,  appointed  no  executor.  Executors 
but  empowered  his  legatees  to   appoint  two   persons  to  "^^^^u^" 
execute  his  will.     The  appointment  was  made,  and  after-  legatees  under 
wards  admitted  by  the  Scotch  Court.     Property  in  this  "^®^'"» 
country  necessitated  an  application  by  the  nominees  for 
probate  in  the  English  Court.     It  was  granted,  on  the 
statement  by  a  deputy-registrar  that  such  grants  were  of 
frequent  occurrence.^ 

The  appointment  of  executors,  with  power  of  nomina-  and  when 
tion,  by  them  and  the  testator's  widow,  of  a  third  execu-  t^li^erap. 
trix,  thus :  "  I  give  to  A.  B.  and  C.  D.,  and  a  third  person,  poi^t,  with 
whom  they  with  my  wife  shall  appoint  as  executors,"  is  agreeing,  do 
not  rendered  void  from  their  not  agreeing  in  the  selection.  '^P*.  ^^^^^ 

'=>  ^  their  own  ap- 

There  it  was  held  that  "  they  are  not,  as  individuals^  to  pointment  on 
nominate  a  third  person,  but,  as  executors  jointly  with  the  »***fi^'®«°^®»*- 
widow.     The  third  person  is  to  be  conjoined  with  them, 
being  executors.'^  ^    In  this  case,  the  power  of  appointment  Butareserva- 
given  by  the  will  was  held  to  be  valid,  as  distinct  from  •i,g''^^|SL"e 
a  reservation  under  the  will,  to  deal  thereafter  with  it  by  a  future  in- 
writings  not  duly  executed,  which  is  manifestly  void  under  iTbad.^^^ 
the  Wills  Act.*   Therefore,  in  no  case  where  executors  may 

1  Toaney,  3  Sw.  &  Tr.  662.  *  Sect.  9,  ante,  p.  32  ;  and^n^^t 

«  Cringany  1  Hagg.  648.  v.  Penny,  3  De  G.  &  Sma.  625 ;  and 

*  Jackson  V.   Faulet,    2    Robert.  Johnson  v.  Ball,  5  De  G.  &  Sma. 

344.  85. 
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exeoutors, 


may  all  take 
probate,  in 
order  of 
priority. 


Sabstitution 
(what?). 


be  named  after  the  testator's  death,  under  a  power  of  nomi- 
nation in  the  will,  does  the  section  above  apply. 

It  seems  needless  now  to  say  that  the  appointment  of 
executors  may  be  special,  conjunctive,  and  alternative,  as 
instances  have,  in  this  Chapter,  been  cited  of  all  three 
api)ointments.  To  quote  a  recent  instance  of  the  latter, 
where,  by  will,  **  if  a  sole  executor,  A.  went  and  remained 
abroad,  B.  should  take  his  place,"  the  court,  on  A.'s 
remaining  abroad,  granted  probate  to  B.,  but  reserved 
power  to  A.  to  take  probate  on  his  return,  deeming  the 
clause  of  appointment  "  somewhat  ambiguous."  ^  An 
executor  alternatively  appointed,  or  technically  a  substi- 
tuted  executor,  cannot  take  probate  until  the  first  or 
instituted'  executor  has  been  cited  to  accept  or  refuse.' 
But  it  will  be  found  that  in  the  present  day  the  rules 
and  orders  prescribe  considerable  precautions  against  a 
person,  not  clearly  entitled,  obtaining  any  grant.  The 
effect  of  acceptance  or  refusal,  and  administration  of  the 
ofBce,  wholly  or  in  part,  in  cases  of  institution  and  substi- 
tution, is  the  subject  of  another  branch  of  the  inquirj'.^ 
Where,  of  an  instituted  and  a  substituted  executor,  the 
former  died  in  the  lifetime  of  the  testatrix,  and  she  made 
no  further  provisions  by  will,  the  substituted  executor,  was 
held  entitled  to  probate.* 

An  instituted  executor.  A.,  though  in  England  at  the 
testator's  death,  was  "  absent  on  foreign  duty  "  when  the 
necessity  for  probate  occurred,  thus  fulfilling  the  condition 
letting  in  the  substituted  executrix,  to  whom  probate  was 
granted,  as  intended  to  act  in  the  very  event  wliich  arose, 
namely,  A.'s  absence  on  foreign  duty.^  Substituted  execu- 
tors were  nominated  by  will  to  act  in  the  event  of  the 
death  of  the  instituted  executors,  or  either  of  them ;  and  one 
of  the  latter  did  die,  having  proved  the  will.     The  other 


cd. 


»  Laney  33  L.  J.,  Prob.  186. 
'  Swinburne,  vol.  2,  p.  606,  7th 


«  Smith  V.  Crofts^  2  Lee,  557. 


*  7W,p.  143. 

*  Wilmot,  2  Robert.  579. 

«  Langford,  1  P.  &  D.  458. 
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instituted  executor,  who  was  still  living,  having  waived  his 
right,  probate  was  then  granted  to  one  of  the  substituted 
executors,  upon  proof  of  the  above  facts,  and  upon  a 
precedent,  almost  similar  in  effect,  then  before  the  court.* 
In  such  cases,  the  duty  of  further  administering  the  estate 
devolves  upon  the  substituted  executor,  notwithstanding 
the  first  probate ;  for,  on  the  death  of  the  one  original 
executor  who  had  proved,  and  on  a  proxy  of  consent  from 
the  other,  probate  was  granted  to  one  of  the  substituted 
executors  (and  this  was  the  object  of  the  motion),  as  it 
appeared  to  have  been  the  testator's  intention  that  substi- 
tution should  take  place  on  the  death  of  either  of  the 
original  executors,  whether  happening  in  the  testator's 
lifetime,  or  afterwards.* 

But  these  questions  are  decided  "  solely  on  the  language  Reasonable 
of  the  will."     Where,  upon   a  reasonable   construction,  J^b^tution 
substitution  may   be   inferred,  it   is   the  practice  of  the  ^^™  *^®  ^>U 
court  to   admit   it.      A  testatrix   appointed   A.  B.   her 
executor,  but,  should  he  decline  or  consider  himself  in- 
capable of  acting,  then  she  appointed  C.  D.  to  be  executor. 
A.  B.  died  in  her  lifetime.     The   court  considered  the  —the  true 
good  sense  of  the  clause  to  be,  that  if  A.  B.  could  not  or  't- 
would not  act,  C.  D.  should,  and  held  that  to   be  the 
intention  of  the  testatrix.'     The  words,  **I  appoint  my 
wife  sole  executrix,  and,  in  default  of   her,  I   appoint 
A.  B.  and  C.  D.  to  be  executors,"  ^  being  construed  by 
the  court,  after  the  death  of  the  wife,  who  had  taken 
probate,  it  was  said,  "  The  question  is,  whether  the  sub-  suffices, 
stitution  was  to  take  place  only  in  the  event  of  her  not 
acting  at  all,  or  whether,  as  has  happened,  in  the  case  of 
her  death,  after  having  taken  probate.     The  court  will  irrespective  of 
not  construe  the  wUl  in  a  technical  spirit,  but  wiU  rather  t^^^^^^^li^^- 
endeavour  to  carry  out  the  real  object  of  the  testator." 
The  view  was  then  taken  that  the  testator  intended  his 

»  Lighton,  1  Hagg.  235.  ^  Beit$,  30  L.  J.,  Prob.  167. 

»  Ibid.     See  also  Johmon,  1  8w.  *  Foster,  2  P.  &  D.  304. 
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wife  to  administer  so  long  as  she  could,  and  that  he  snb- 
stituted  other  persons  to  act,  in  the  event  of  her  death, 
either  before  or  after  having  taken  probate.  Under  the 
following,  "  Also,  should  one  executor  die,  the  survivor  to 
choose  another  to  the  best  of  his  judgment,  and  so  to  con- 
tinue to  the  true  intent  and  meaning  of  two  executors," 
the  survivor  B.,  on  A.'s  death,  appointed  C,  who  did  not 
act  in  B.'s  lifetime  : — Held,  on  B.'s  death,  that  C.  might 
take  probata,  and  appoint  a  second  executor  to  act  with 
him.* 

It  has  already  been  seen  also,  that  an  executorship  may 
be  general  or  limited,  t.  e,  absolute  or  qualified,  and  that  the 
nature  of  the  qualification  is  immaterial,  either  as  regards 
But  any  ap-     purpose,  place  of  action,  or  period  of  office.^     The  court 
^  ex^wjutor     ^^^  recently  refused  a  grant  to  an  executrix  by  will,  "  for 
defeats  itself,    ^  property  wheresoever  and  whatsoever  not  named  in  the 
aforesaid  mllj^  as  precluded  from  dealing  with  the  pro- 
perty which  passed  under  the  will.     In  other  words,  this 
appointment  defeated  itself  by  excluding  the  executrix 
from  administering  the  estate,  or  any  portion  of  it,  under 
if  applying  to  the  will  which  appointed  her.     Hence  an  appointment,  to 
paairing  under  be  valid  in  any  of  the  above  respects,  must  apply  to  some 
the  will.  property  passing  under  the  will.* 

Conditional  It  may  also,  it  will  have  been  observed,  be  upon  con- 

m^to  p"  dition,  precedent  or  subsequent.*    A  conditional  appoint- 

ment upon  proving  within  three  months  after  the  testator's 
death  was  construed  as  effectual  only  upon  performance  of 
the  condition.* 
Treason?  Treason  might  inter  aliu  be  a  reason  for  substitution. 

Its  improbability,  however,  may  explain  its  total  absence 
from  wills  creating  substituted  executorships,  hitherto  before 
the  courts.® 

*  Deickman,  3  Curt.  123.  *  Ante^    and    see  also  Wentw. 

'  See  also  Wentw.  14th  ed.  p.      ibid.,  p.  28. 
22.  5  Day,  7  N.  C.  653. 

>  Wakeham,  2  P.  &  D.  396.  «  Carte  v.  C,  3  Atk.  180. 
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EFFECT  OF  THE  APPOINTMENT. 

The  next  question  here  considered,  is  the  effect  of  the  The  tenns  of 
appointment,  because  its  terms  may  call  for  immediate  or  mwit?^ 
future,  sole  or  joint,  application  for  a  grant,  and  raise 
other  questions  suflBciently  justifying  an  inquiry  concern- 
ing them.     Where  in  two  or  more  consiHtent  wills,  different  Effect  of  two 
executors   are   appointed,   all    may  take  probate;^   and,  ^S^nt^ap^" 
though  the  wills  are  inconsistent  in  part,  but  the  appoint-  pointmenta, 
ment  of  executors  is  not  so,  the  second  will  does  not  revoke 
the  appointment  in  the  first.     The  mere  appointment  of  (probate  fol- 
executors  entitles  a  paper  to  probate.^    But  as  a  totally  appo^ta^t,) 
inconsistent  will  revokes  prior  ones  in  toio^  hence  an  appoint-  and  of  incon- 
ment  of  executors  by  will  may,  like  the  will  itself,  be  also  "***'^'  ^^' 
revoked  by  a  subsequent  and  inconsistent  appointment.* 

"  The  power  of  an  executor,"  said  a  very  learned  writer.  The  ohain  of 
"  is  founded  upon  the  special  confidence  and  actual  appoint-  ^ot**^ 
ment   of  the  deceased,   and  such   executor  is  therefore 
allowed  to  transmit  that  power  to  another  in  whom  he 
has  equal  confidence  ;^  and  the  executor  of  a  sole  executor,  how  created, 
or  of  a  sole  surviving  executor,  represents  the  original 
testator's  estate,  provided  his  own  testator  has  proved  the 
will.     And  by  this  connection  (what  is  called)  the  chain  of  how  con- 
representation  may  be  carried  on  indefinitely."®  ^ 

A  surviving  executor,  who  dies  leaving  executors,  com-  An  agent  by 
mences  the  chain  of  representation,  though  he  does  not  torne^— the 
even  prove  the  will,  or  act  himself,  if  he  empower  his  gran*  being 
solicitor,  by  letter  of  attorney,  to  take  a  grant  (de  bonis  tioninhiaoaae 
non)y  with  the  will  annexed  ;  and  in  such  a  case  adminis-  ^^^^ 
tration  to  any  would-be  grantee,  legatee,  or  otherwise  by 
substitution,  is  only  committed  on  the  determination  of 
the  solicitor's  interest,  t.  ^.,  by  severance  of  the  chain. 
"  There  have  been  cases,"  said  Sir  H.  Jenner  Fust,  "  I 
understand,  similar  to  the  present,  in  which  a  grant  to  an 

>  Morgan,  1  P.  &  D.  323.  *  Loice,  3  Sw.  &  Tr.  478 ;  Bailetf, 

«  Lee8e,  31  L.  J.,  Prob.   169 ;  2       1  P.  &  D.  628. 
Sw.  &  Tr.  442.  ^  Blackstone,  2  Comm.  506. 

'  ^4«/^,  Revocation,  p.  68^**^.  *  Wentworth  on  Executors,   p. 

461,  14th  ed. 
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oontinaes  it. 


The  chain  of 
representa- 
tion; 


and  also  a 
feme  covert. 


attorney  of  an  executor  has  not,  by  the  executor's  death, 
when  he  has  appointed  executors,  been  deemed  to  break 
the  chain  of  representation.  My  impression  is  that  a  will 
proved  by  the  attorney  of  an  executor  is  the  same  thing 
as  if  actually  proved  by  himself."* 

A.  died  abroad.  B.,  his  acting  executor,  proved  his 
will  there  and  died.  C,  B.'s  executor,  proved  his  will  in 
England.  C.  is  not  the  personal  representative  of  A., 
having  omitted  to  prove  his  will.' 

A.  died  intestate,  and  her  husband,  surviving  her,  died 
without  administering  her  estate.  His  executor  proved 
abroad  (Ireland)  only.  The  will  of  the  executor  also  was 
proved  abroad  (Ireland),  and  resealed  here.  The  executor 
of  the  executor  applying  for  administration  here  of  the 
deceased  A.'s  estate  as  her  husband's  representative,  was 
held  disentitled,  as  his  executor  had  died  before  proving 
his  will  there.^ 

A  married  woman  may  appoint  by  will  an  executor  of 
her  office  as  executrix.*  She  may  therefore  continue  the 
chain  of  executorship^  or  representation.  She  may,  with 
the  consent  of  her  husband,  make  a  complete  will  of  per- 
sonal estate,^  and  may  appoint  a  general  executor,  who 
will  in  that  case  be  not  only  her  general  representative,  but 
also  that  of  any  testator  of  whose  will  she  was  executrix. 
And  so,  as  in  this  case,  when  a  sole  executrix  proved  the 
will  naming  her,  and,  after  nominating  a  sole  executrix 
of  her  will,  died,  and  a  legatee  under  the  first  will  sued  the 
executrix  of  the  executrix  of  the  first  will,  she  (the  defen- 
dant) was  adjudged  to  be  the  legal  representative  of  the 
first  executrix.  In  other  words,  the  general  probate  of  the 
will  of  B.  will  transmit  to  C,  the  executor  named  in  it,  the 
representation  of  A.,  who  has  nominated  B.  executor,  with* 


1  Bayardy  1  Rob.  768 ;  7  N.  C. 

117. 

«  TwjffordY.  Trail,  7  Sim.  92. 

3  Gaynor,  1  P.  &  D.  726. 

*  Hodsden  v.  Lloyd,  2  Bro.  C.  C. 
642,  643  ;    Scammell  v.   Wilkinson , 


2  East,  668 ;  see  also  Stevens  y. 
Bagwell,  16  Vea.  166. 

*  Birkett  v.  Vandercom,  3  Hagg. 
750. 

8  Barr  v.  Carter,  2  Cox,  Eq.  429 ; 
by  Romilly,  M.  R. 
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out  a  separate  grant  of  administration  dc  bonis  non^  of  A.'s 
estate  to  C.  Here  there  was  a  power  in  question,  and 
hence  Lord  Romilly  stated,  "  The  will  recites  the  power, 
and  does  nothuif/  more  than  execute  it^  Therefore  the  ap- 
pointment of  the  executor  must  be  necessarily  limited  to 
that  which  is  the  only  subject  of  the  will. 

From  this  it  is  clear  that  whatever  may  be  the  executor-  BottheieprG- 
ship  under  a  will,  limited  or  general,  the  representation  is  i^iJS*to"ho 
likewise  limited  and  general.     And  it  is  manifest,  also,  appointment, 
that  the  chain  of  representation  under  a  ffeneral  executor-  Th^a  a  ^«»«»<«' 

\  ,  °  ,  appointment 

ship  will  not  be  continued  in  an  executor  appointed  only  wii  not  oon- 

for  a  limited  purpose  under  the  previous  executor's  will.^  c*^n  of**^" 

The  power  of  transmitting  representation  of  the  deceased's  repreeenta- 

estate  vests  under  C.  P.  A.  1858,  s.  16,  in  the  proving 

executor,  or,  if  more  than  one,  in  the  survivor  of  them.^ 

Limited  executorships  are,  of  course,  subject  to  different 

rules,  and  come  to  an  end  on  the  execution  of  the  duty  to 

which  they  are  limited.     The  limited  probate  cannot  give 

power  to  deal  with  the  estate  of  the  original  executrix. 

The  most  correct  mode  of  proceeding  is  to  apply  for  a 

supplemental  grant  of  probate,   limited  to   the  property 

which  the  first  executrix  has  as  executrix.     An  executrix 

cannot,  therefore,  exceed  the  terms  of  the  will  appointing 

her. 

The  will  of  a  married  woman,  nuide  under  a  power ^  and  As  where  the 
appointing  executors,  does  not  continue  the  chain  of  repre-  ^  power!"*  ^' 
sentation  from  a  former  will  of  which  she  was  executrix;' 
in  other  words,  she  cannot  exceed  her  power.  The  grants 
of  probate  sufficiently  prove  the  transmission  of  the  execu- 
torship through  the  various  incidental  ramifications.  An 
executor  acting  under  the  grant  of  the  testator  nominating 
him,  needs  no  grant  de  bonis  non  to  administer  the  estate 
of  which  the  deceased  was  himself  executor. 

>  Bayne,  1  Sw.  &  Tr.  132.  L.  J.,   Prob.  165;  see  Bridger,  4 

'  Fo»i,  p.  149.  P.  D.  77 ;  and  see  Bofid  v.  Falkney^ 

»  Hughes,  4  Sw.  &  Tr.  920 ;  29      2  Lee,  371. 
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Wherever  the  course  of  representation  from  executor  to 
executor  is  interrupted  by  any  one  administration,  the 
chain  of  representation  is  severed,  and  it  is  necessary  to 
commit  administration  afresh  of  the  goods  of  the  deceased 
not  administered  by  the^  former  executor,^  to  a  person 
entitled,  or  if  not  directly  entitled,  in  the  opinion  of  the 
Court  desirable.^  The  chain  of  representation  is  only 
transmissible,  where  there  are  two  or  more  executors,  by 
the  survivor  of  them  ;  for,  as  quaintly  put  by  Wentworth, 
"  where  two  executors  be  made,^  the  one  making  a  will 
and  executors,  and  dying,  if  the  other  die  after,  intestate ; 
now  shall  not  the  executor  of  him  who  first  died  be 
executor  to  the  first  testator,  but  he  is  dead  intestate,* 
because  the  surviving  executor  is  so  dead,  and  in  him  the 
executorship  was  wholly  and  solely  settled  by  the  death  of 
his  fellow  before  him  ;  so  administration  de  bonis  non  admin, 
shall  be  committed." 

This  must  be  taken,  of  course,  to  mean  that  in  the  sur- 
viving executor  was  the  sole  right  of  transmission.  A 
testator  died  leaving  three  executors,  of  whom  only  one 
proved,  and  then  died,  leaving  executors  of  his  will,  who 
prayed  probate  of  the  will  of  which  he  was  co-executor 
with  others  who  had  survived  him.  "  How  is  it  possible," 
said  Sir  H.  Jenner  Fust,  "  for  the  court  to  grant  probate 
to  the  executors  of  this  executor  ?  He  was  not  the  sur- 
viving executor."^  It  will  have  been  noticed  that  the  other 
executors  in  the  preceding  case*  had  renoimoed,  and  it 
might  have  been  expected  that  their  renimciation  would 
have  sufficed,  but  it  was  not  so;  ®  for  then  the  renimciation 
of  one  executor  in  the  lifetime  of  another  uas  a  nullity, 


1  2  Black.  Comm.  506. 

*  Under  the  Court  of  Probate 
Act  of  1857,  8.  73.  ^eepost^  Spe- 
cial POWEB. 

3  Off.  Executors,  Hthed.  p.  215. 

^  Intestate  here  is  used  in  a 
manner  totaUy  inapplicable  at  the 
present  daj,  for  this  intestate  ac- 
tually left  a  will.     The  learned 


writer  must  be  taken  to  mean  that 
he  was  thus  far  intestate,  that  his 
will  was  never  jwowrf,  but  only  ad- 
mitted to  administration. 

»  Smith,  3  Curt.  31 ;  see  "Went- 
worth. 

•  Arnold  v.  Blencowe,  1  Cox,  Eq. 
426. 
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and  not  binding  unless  made  after  he  had  become  the  Formerly  re- 
snrvivor.     This  arose  from  the  right   of  executors,  not-  ^^^^^r^ 
withstanding  their  renunciation^  to  come  in  and  prove  at  ^*J  practi- 
any  time  while  living,  and  the  testator  would  not  be  un-  durmg  hia 
represented  until  the  surviving  executor  renounced  after  ^l^nl^^^"" 
the  death  of  his  companions.*  tion  was 

But  if  an  executor  die  intestate,^  leaving  an  estate  im-  ^^ii  once^ 
administered,  wholly  or  in  part,  his  administratrix,  if  she  filial  and  com- 
seek  to  administer  the  estate  of  which  he  was  executor,  made, 
must  derive  her  title  so  to  do  from  a  separate  grant  to  her  Where  an 
of  administration  or   administration  de  bonis  non  of  that  fn^Jate    ^ 
estate.     If,  however,  she  does  not  administer,  then  the  duty  ^  adminis- 

ft  •••  i**j^ji'i  it      Tx  •   •  •        iratnx  can 

of  appomtmg  an  administrator  devolves  upon  the  Division  only  perform 
as  one  of  its  special  functions  under  the  Wills  Act,  and  ¥?  ®*«"i*o'- 

•*•  ,  ship  as  ad- 

will  be  performed  according  to  the  rules  regarding  priority  ministratrix ; 

of  claim  to  the  grant  which  it  usually  adopts  in  such  cases,  i^J^Scnap- 
selecting  those,  as  will  appear  presently,  most  nearly  in-  points  an  ad- 

j         .    1    •  •  i    xi         -ii    •»  ii  1  •     nunistrator. 

terested  m  carrying  out  the  will,  if  there  be  one,  or  m 
administering  the  intestate's  estate,  if  there  be  no  will. 

It  is  apparent  that  an  executor  has  no  more  power  than  For  the  exe- 
is  given  him  under  the  will,*  and  therefore  he  cannot  ^S^^*^*^* 
assign  his  oflGlce  unless  permitted.     But  if  an  executor  die,  if  he  admin- 
leaving  the  estate  unadministered  in  part,  or  it  seems  ^^*^®  ^^ 
altogether  if  he  has  taken  probate,  and  his  executors  prove  only, 
his  will,  they  are  entitled,  as  continuing  the  chain  of  repre-  his  executors 
sentation,  to  administer  the  whole  or  the  remainder  of  the  ^*^  continue, 
estate,  and  must  be  cited  before  a  grant  of  administration 
is  made  to  anyone  else.* 

But  an  executor  may  die  without  proving  the  will,*  that  If  he  does  not 
is,  without  entering  upon  his  oflGlce.     In  such  case  the  So°Xi^^of 
chain  of  representation  is,  with  one  exception,*^  not  even  representa- 
commenced,  and  cannot,  therefore,  be  continued  in  the  menoed. 

*  See  Renttncjiation.  *  Beer^  2  Robert.  349. 

'  jHw^rfy  V. -Prouw,  1  Bos.  &  Pull.  •  Seepo8t,  p.  151. 

310.  '  That  of  an  executor's  agent 

>  Velho  Y.  ZeiU,  3  Sw.  &  Tr.  466 ;  under  letters  of  attorney.     Sec  p. 

WalUeh,  33  L.  J.,  Prob.  87 ;  Adam-  146. 
MM,  3  P.  &  D.  263. 
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**  None  can 
prove  a  will 
but  who  IS 
named  exe- 
cutor there- 


in. 


»> 


Not  proving 
determines 
executor's 
office,  not 
avoids  it. 


person  of  his  executor.^  When  the  executor  dies  before 
proving  his  will,  his  executor  cannot  take  upon  himself  the 
execution  of  the  first  will,  but  administration  of  the  goods 
of  the  first  testator  with  the  will  annexed  is  to  be  com- 
mitted to  the  executor  of  the  executor,  if  the  residue  of  the 
goods  of  the  first  testator  (the  legacies  performed)  were 
bequeathed  by  his  last  "will  to  the  first  executor,  or  to  such 
other  person  or  persons  to  whom  the  said  residue  is 
bequeathed,  otherwise  to  the  next  of  blood  to  the  first 
testator  demanding  it ;  ^  and  such  in  effect  is  now  the 
law. 

"  The  reason,^  why,  the  executor  dying  before  probate, 
though  after  administering,  his  executor  shall  not  be  exe- 
cutor to  the  first  testator,  is  because  his  executor  cannot 
prove  the  will  of  the  first  testator,  and,  consequently, 
is  incapable  of  recovering  his  debts,  and  consequently 
of  being  his  executor.  The  administering  executor  may 
prove  his  testator's  will,  because  ho  is  the  person  named 
in  the  will,  and,  if  he  does  so,  his  executor  shall  be 
executor  to  the  first  testator,  because  there  needs  no  new 
probate ;  but,  when  the  executor  dies  after  administering 
and  before  probate,  his  executor  cannot  prove  the  will  of 
the  first  testator,  because  he  is  not  named  executor  to  him 
in  the  will,  and  no  one  can  prove  the  will  but  icho  is  named 
executor  in  the  will;  the  executor  of  an  executor  may 
renounce  being  executor  to  the  first  testator,  but,  if  he 
does  not  renounce,  he  is  executor  of  course."  "  The  exe- 
cutor's not  proving  the  will  does  upon  his  death  determine 
the  executorship,  but  not  avoid  it." 

As  no  one  but  the  executor  can  prove  the  will,  when  he 
dies  after  the  testator's  death,  but  without  having  done  so, 
administration  with  the  will  annexed  must  follow  to  some 
one,  and  only  in  the  case  where  the  original  executor  does 


^  Day  et  ux  v.  Chat/eld,  1  Vem. 
200. 

'  Isted  v.  Standeijf  3  Dyer,  p. 
372  a,  temp.  Eliz. 


3  See  fFankford  v.  W.y  1  Salk. 
299  et  iteq.f  on  appeal ;  and  Freem. 
520. 
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not  himself  prove,  but  gives  his  solicitor  letters  of  attorney 
to  prove  the  will — who,  as  seen,  may  take  a  grant,  but 
only  as  administrator  with  the  will  annexed — does  the 
chain  of  representation  not  cease.     Where  a  testator's  exe-  Where  he 

Dredeoe&ees 

cutor  predecease  him,  administration  follows  to  his  next  of  hu  testator 
kin  in  the  absence  of  a  person  having  by  the  will  a  better  J^^*^^ 
claim — usually  the  residuary  legatee  ;    and,   if  wrongly  wUl  annexed 
granted  it  may  be  appealed  against.^     This  decision  ob-   ^  °^'* 
viously  needs  adaptation  to  modem  procedure,  but  the 
prificiples  of   probate  law  from  which  it  arises  are  still 
strictly  applicable  at  the  present  time.     Again,  where  an 
executor  died  before  the  testator,  administration^  followed.' 

This  inquiry  has  been  thus  dealt  with  in  detail,  because  Old  law  stUl 
it  applies  to  all  wills  not  coming  under  the  Act  of  1857,^  SmyqJL- 
and  the  same  remark  applies  to  other  inquiries  into  the  tions; 
law  of  executors  before  the  Wills  Act,  because  the  disposi- 
tion of  property  in  many  instances  hitherto,  and  in  some 
still  to  appear  doubtless,  depends  much  upon  the  old  law. 

But  by  the  above  statute,*  and  that  of  the  following  year  but  renuneia' 
in  relation  to  probate,^  an  executor's  renunciation  takes  complete  and 
eSect  immediately  when  made,  and  his  rights  are  there  •^'*^'  *^^ 
and  then  extinguished  in  toto. 


1  Brown  ▼.  Pouhs,  Sty.  147  ;  24 
Car.  I. 

*  With  the  will  annexed. 

3  Hiliin  V.  Serjeant,  2  liep.  Chanc. 
300,  temp.  Car.  II. 

*  Court  of  Probate  Act. 

*  Sect.  79  :  "Where  any  person, 
after  the  commencement  of  this 
Act,  renounces  probate  of  the  will 
of  which  he  is  appointed  executor 
or  one  of  the  executors,  the  rights 
of  such  person  in  respect  of  the 
executor^p  shaU  wholly  cease, 
and  the  representation  to  the  testa- 
tor and  the  administration  of  his 
effects  shall  and  may,  without  any 
farther  renunciation,  Bpo,  devolve, 
and  be  committed  in  like  manner 


as  if  such  person  had  not  been  ap- 
pointed executor.**  And  C.  P.  Act, 
1858, 8. 1 6 :  *  *  Whenever  an  executor 
appointed  in  a  will  survives  the 
testator,  but  dies  without  having 
taken  probate,  and  whenever  an 
executor  named  in  a  wiU  is  cited 
to  take  probate,  and  does  not  ap- 
pear to  such  citation,  the  right  of 
such  person  in  respect  of  the  exe- 
cutorship shall  wholly  cease,  and 
the  representation  to  the  testator 
and  the  administration  of  his  effects 
shall  and  may,  without  any  further 
renunciation,  go,  devolve,  and  be 
committed  in  like  manner  as  if 
such  person  had  not  been  appointed 
executor." 
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CHAPTER  VII. 

Renunciation  and  Retraciation. 

It  may  be  stated  here  that  the  law  and  practice  applying  to 

renunciations^  8fc.  by  executors^  applies  also  to  persons  cited 

to  administer  under  wills  and  in  cases  of  intestacy  alike. 

An  executor        Reverting  for  a  time  to  the  will,  and  applying  the  law 

ITid^  ^"^*^  ^  ^*®  provisions,  it  appears  that  "  the  bare  naming  of  an 

executor  is  the  creation  of  a  will,^  and,  as  a  will,  it  is  to  be 

proved."    If  the  executors  do  not  take  probate,  a  legatee, 

in  order  of  interest,^  as  seen,  may  do  so,  and  him  failing, 

(Order  of  ad-  a  similar  grant  of  administration,  with  the  will  annexed, 

miniatration.)  g^^g  ^^  ^  nominee  of   the  Division  under  the  Court  of 

Probate  Act,*  imless  the  will  relates  to  realty.  If  it  relates 
to  realty,  and  appoints  executors,  and  they  renoimce,  it 
still  remains  a  will  from  the  fact  of  their  appointment,  as 
above  stated,*  and  as  held  accordingly  in  a  recent  decision.* 
Keminoiation,  Renimciation,  as  regards  the  law  of  probate,  appears  to 
^  be  the  act  of  abandoning  or  refusing  the  office  of  adminis- 

tering a  deceased's  estate,  either,  before  probate,  as  execu- 
tor, if  appointed  by  will,  or,  before  administration,  as 
grantee,  if  cited  by  the  court. 

"  It  is  easy  for  persons  named  executors  to  put  them- 
selves out  of  all  difficulty  by  declining  to  act.  No  man 
has  a  right  to  make  another  executor  without  his  consent, 
and,  even  if  in  the  lifetime  of  the  testator  he  has  agreed 
to  accept  the  office,  it  is  still  in  his  power  to  recede."® 

*  GkKLolphin,  p.  82.  only  a  wiU  of  personalty. 

'  See  posty  Adidnistration  with  *  Jordan,   1  P.  &  D.  556  ;    see 

Will  annexed.  Noddinga,  2  Sw.  &  Tr.  15. 

3  Sect.  73.  «  LoyU  v.  Blake,  2  Sch.  &  Lef . 

*  Though  Gk)dolphin  appears  to  239. 
have  contemplated  when  he  wrote 
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"  It  would  in  all  cases  be  injustice  to  allow  actions  to  be 
brought  against  one  appointed  executor,  who  never  meant 
to  act  as  such,  before  he  had  an  opportunity  of  renounc- 
ing." ^ 

Where  an  executor,  when  cited,^  fails  to  appear,'  or  dies  Now,  when 
without  having  taken  out  probate,  his  rights  as  executor  executor  mu«t 
cease   and    devolve    upon  the    court,*    which    proceeds  ^^^  finally ; 
to  nominate   an   administrator  imder  its  powor,^  created 
by  the  Act  of  1857.    And,  imder  the  enlarged  powers  of 
the  court,  by  the  act  of  the  following  year  referred  to 
above.® 

When  an  executor  has  renounced  his  right  to  a  probate  and  no  further 
without  any  reserve,  and  that  renunciation  has  been  re-  precede  ad- 
oorded  against  him,  and  not  retracted  ;^  it  is  not  necessary  m""«<Tation» 
to  cite  him  to  refuse  again,^  or  to  accept  or  show  cause  why 
the  grant  should  not  be  made  to  another  person.    In  other 
words,  the  court  is  not  boimd,  after  an  absolute  renuncia- 
tion of  an  executor,  to  cite  him  before  granting  the  adminis- 
tration to  another. 

Where,  though  not  acting,  he  survives  his  acting  co-  or  a  transfer 
executor,  but  does  not  appear  to  a  citation,  or  take  any  turn. 


*  Douglas  v.  Forrest y  4  Bing.  704. 

«  C.  P.  A.  1867,  B.  23,  "  The 
Court  of  Probate  shaU  be  a  Court 
of  Record,  and  such  court  shall 
have  the  same  powers,  and  its 
grants  and  orders  shall  have  the 
same  effect,  throughout  aU  Eng- 
land, and  in  relation  to  the  personal 
estate  in  all  parts  of  En^and,  of 
deceased  persons,  as  the  Preroga- 
tive Court  of  the  Archbishop  of 
Canterbury  and  its  g^nts  and 
orders  respectively  now  have  in  the 
province  of  Canterbury,  or  in  the 
parts  of  such  province  within  its 
jurisdiction,  and  in  relation  to 
those  matters  and  causes  testamen- 
tary and  those  effects  of  deceased 
persons  which  are  within  the  juris- 
diction of  the  said  Prerogative 
Court;  and  aU  duties  whioh,  by 
statute  or  otherwise,  are  imposed 
on  or  shall  be  performed  by  ordi- 


naries generally,  or  on  or  by  the 
said  Prerogative  Court,  in  respect 
of  probata,  administrations,  or 
matters  or  causes  testamentary 
within  their  respective  jurisdic- 
tions, shall  be  performed  by  the 
Court  of  Probate:  provided  that 
no  suits  for  legacies,  or  suits  for 
the  distribution  of  residues,  shaU 
be  entertained  by  the  court,  or  by 
any  court  or  person  whose  juris- 
diction as  to  matters  and  causes 
testamentary  is  hereby  abolished." 
'  Ibid.  s.  79,  ante,  p.  149. 

*  C.  P.  A.  1858,  s.  16,  ante,  149. 

*  C.  P.  A.  1857,  8.  73.  ^eepost, 
Special  Powehs. 

«  Sect.  16. 

"*  See  post,  Ketra-ctation. 

*  Venabhs  v.  East  India  Co.,  2 
Exch.  633  ;  Harrison  v.  if.,  Robert. 
1,  pp.  410,  420. 
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steps  thereupon,  the  grant  is  made,  ignoring  his  nomina- 
tion in  the  will,  to  the  executors  of  the  late  acting  executor 
deceased,  and  they  will  thenceforward  continue  the  chain 
of  representation^  to  the  original  testator.^ 

The  section  in  the  earlier  act  makes  an  executor's  re- 
nunciation final ;  but  that  of  the  later  one  makes  his  not 
taking  probate,  or  not  appearing  when  cited, — thus  ob- 
viating the  necessity  of  waiting  for  his  renunciation, — 
equally  final ;  and  so,  as  abeady  shown,  and  in  due  com- 
pliance, it  was  held,  under  these  two  sections,  on  an  appli- 
cation by  the  executors  of  a  deceased  residuary  legatee 
imder  a  will  for  a  grant,  that  the  executor  of  a  sunnving 
acting  executor  becomes,  on  the  death  of  a  non-acting  exe- 
cutor, the  personal  representative  of  the  original  testator.* 
Hence  an  executor  is  not  compelled  to  prove  with  his  co- 
executors,  if  not  cited ;  but  unless  he  elect  of  his  free  will, 
or  when  the  court  cites  him  to  elect  he  fails  to  do  so,  his 
nomination  has  no  effect.  In  this  case  an  executor,  one  of 
three,  neither  renoimced  nor  obtained  a  grant  for  twenty- 
one  years,  and  then  died.* 

An  appointment  of  executors  in  trust  of  realty,  in  a  will 
imder  a  power  to  execute  the  trust  only,  gives  them  no 
rights y?^r^  reprcBsentationiSy  beyond  their  trust ;  though  the 
will  name  also  a  legatee,  purporting  thereby  to  pass  other 
property,  it  will  not  do  so ;  but  an  intestacy,  as  regards 
that  property,  will  follow.*  So  that,  upon  the  renimcia- 
tion  of  the  executors,  administration  with  the  will  an- 
nexed cannot  be  granted  to  the  legatee  of  the  remainder 
of  the  estate  (for  there  is  none  under  the  will)  ;  but  an 
intestacy  follows,  and  the  next  of  kin  rank  in  order  of 
priority  under  the  Statute  of  Distributions,  subject  to  the 
powers  of  the  Division  under  the  Act  of  1857,  and  are 
entitled  to  a  general  grant.     Hence,  an  executor  cannot 


1  See  ante,  p.  146. 

2  Noddinga,  2  Sw.  &  Tr.  16,  and 
Lorimer^  ibid.  471. 


'  Ibid. 

*  O'Dwyer  v.  Geare,  1  Sw.  &  Tr. 
466. 
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exceed  his  office,  nor  a  trustee  his  trust  ;^  when  he  does  so  (Trufltees 

•      •  I        .  ,     ,  tt  cannot  exceed 

he  becomes  an  executor  de  son  tort,^  their  tnwt.) 

It  is  not  allowed,  however,  to  renounce  in  part.^    The  Renunciatioa 
renunciation  must  be  imconditional.     A  person  wishing  to  ^^^"^^^ 
administer  a  testator's  estate  as  executor  must  do  so  as  must  be  corn- 
regards  all  matters  incidental  to  it,  or  not  at  all.    He  can-  ^  ®  * 
not  accept  one  part  of  the  duties  of  an  executor  and  refuse 
the  rest.^    He  will  not,  therefore,  be  allowed  to  renounce 
the  deceased's  duties  as  executor  of  another's  will,  and 
yet  administer  the  deceased's  estate  as  executor  under  his 
will.     Executors  must  either  wholly  renounce,  or,  having 
administered  in  part,  they  must  continue  to  do  so,  or  transfer 
the  administration  to  a  Court  of  Equity.^     In  the  latter 
case  it  will  be  seen  that  tliey  have  intermeddled.^ 

An  executor  of  an  executor,  before  taking  probate  of  the  A  partial  ac- 

•11  'A*         1  •  TJX  1^  J.        i!  i.!-     ceptanoe  not 

will  appomtmg  hmi,  applied  to  renounce  probate  ot  the  permitted, 
will  of  the  first  testator.  The  court  rejected  the  applica- 
tion, on  the  ground  that  an  executor  taking  probate  of  the 
will  of  an  executor  becomes  executor  of  the  will  of  the  first 
testator,  and  may  not  renounce  probate  of  the  first  will  and 
take  it  of  the  second.^ 

This  principle,  though  not  strictly  analogous  to,  seems  A  disjunctive 
in  accordance  with  the  provisions  of  the  following  rule : —   tion  refused. 

E.  50,  Non-C.  B.  P.  R.,  and  61  D.  R.     No  person  who  renounces  Renuncia- 
probate  of  a  will  or  letters  of  administration  of  the  personal  estate  tions. 
and  effects  of  a  deceased  person  in  one  character  is  to  be  allowed 
to  take  a  representation  to  the  same  deceased  in  another  character. 

In  the  case  last  quoted  the  object  appeared  to  be  to 
represent  the  deceased  in  a  different  character  by  a  limited 
executorship.  By  this  rule,  if  an  executor  be  also  residuary 
legatee,  his  renunciation  of  the  former  office  precludes  his 
administration  of  the  latter  as  a  matter  of  course.     If  he 

1  Tugman  v.  HopkinSy  4  Man.  &  *  Brooke  v.  Haymes^  6  Eq.  Cas. 

Gr.  400  ei  seq.  30. 

'  See  postf   ExECUTOBS  db    son  '  Doyle  v.  Blake,  2  Sch.  &  Lef . 

TOBT.  245. 

«  Paule  V.  dfoodie,  2  Roll.  Rep.  •  Post,  IiJTBBiCKDDLnTO,  p.  166. 

132.  ^  Perry,  2  Curt.  665. 
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satisfy  the  Division  that  a  particular  form  of  grant  is 
desirable  under  the  73rd  section  of  the  act,^  it  will  only 
enable  him  to  take  such  a  grant  in  the  superior  capacity. 

Where  the  husband  of  a  residuary  legatee  signed  a 
renunciation,  executed  by  her  wish,  and  merely  to  signify 
his  assent  to  the  act,  he  was  not  prevented  by  this  rule 
from  afterwards  obtaining  a  grant  to  administer  the  de- 
ceased's estate  as  creditor,  on  the  groimd  that  his  previous 
act  was  a  mere  form.^  The  rule  must,  it  is  apparent,  be 
construed  as  applying  to  persons  wishing  to  take  an  active 
part  in  relation  to  a  deceased's  estate  at  the  time  the  repre- 
sentation thereby  rendered  illegal  is  sought  for. 

A  minor  cannot  take  administration  nor  appoint  an 
attorney  to  take  it,  for  he  or  she  must  appoint  a  guardian.' 
But  he  can  be  an  executor.* 

Guardians  may,  if  specially  assigned  to  infants  for  that 
purpose,  renounce  a  grant.^ 

A  testamentary  guardian  may  renounce  his  right  of 
administration,  but  reserve  his  other  rights  as  guardian.^ 
This  renunciation,  therefore,  is  distinct  from  an  executorls 
or  administrator's,  where  a  person  must  renounce  altogether 
or  not  at  all,  except  under  leave  of  the  court. 

A  pregnant  mother  has  been  appointed  guardian  to  re- 
noimce  on  behalf  of  her  future  offspring.^ 

A  committee  of  a  lunatic  may  on  his  behalf  re- 
nounce.* 

Now,  an  administrator  is  appointed  over  any  property  to 
which  a  convict  is  or  may  become  entitled,  so  that  the 
latter's  renimciation  is  imnecessary. 

And  where  a  person,  both  trustee  and  executor,  admi- 


^  C.  P.  A.  18o7y  post  J  Special 

FOWEBS. 

»  Biffgs,  37  L.  J.,  Prob.  79. 
8  Toller,  Executors,  4th  ed.  p.  100. 
*  See  antCf  p.  131. 
»  P.  R.,   Non-C.  B.,    33  to  36 
inclusive,    pent,    Adsonistbation, 

GUABDIANS. 


«  Coote's  Probate  Practice,  8th 
ed.  p.  219. 

^  iJkf.,  p.218;  JFilmhurttf  Aug. 
1830. 

^  Coote's  Probate  Practice,  8th 
ed.  p.  219;  ^aiV^y,  2  Sw.  &  Tr. 
169;  Coward,  34  L.  J., Prob.  20. 
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nisters  an  estate,  the  law  presumes  he  acts  in  the  supenor  one  admims- 

. .        «  .      1  ters  aa  exe- 

oapacity  of  executor/  cutor. 

The  nominee  has  no  option  of  selection  as  nominee.  If  He  may  elect 
he  represents  the  testator  at  all,  it  must  be  on  the  larger  ^^^  ^^^  ^  ' 
groimd.^  But  he  may  still  administer  the  estate  as  agent 
for  another  representative,  after  renouncing  in  his  own 
individual  representative  capacity.  If  a  grant  of  adminis- 
tration with  the  will  annexed  be  made  on  the  renuncia- 
tion or  non-appearance  of  an  executor,  his  representative 
capacity  as  executor  can  never  be  revived,  i.e,^  admin- 
istration once  passing,  be  the  grant  what  it  may,  without 
leave  reserved  to  him  to  come  in  and  prove  the  will, 
destroys  his  claim  to  representation  in  that  capacity  com- 
pletely. 

The  chain  of  executorship  once  broken  may  never  be  re-  The  chain  of 
vived,  and  when  it  is  once  broken  the  preferable  title  is  ti<monoe  " 
that  of  the  residuary  legatee,  and  him  failing,  according  broken  never 
to  the  usual  rule.'     Administration  once  granted  shuts  out  xt  x. 

°       .  No  exception. 

executors  altogether;*  and  so  an  executor,  cited  and  not 
appearing,  where  probate  is  sought  of  a  copy  of  a  will 
naming  him  executor,  cannot  afterwards  ask  for  probate, 
if  the  will  be  foimd,  his  rights  having  wholly  ceased.* 
Where  power  is  given  to  the  executors,  but  they  have  not 
exercised  it,  and  have  renounced,  they  have  renoimced  the 
only  character  in  which  it  was  competent  to  them  to  exer- 
cise it.^ 

But,  at  any  time  before  administration,  they  may  be  Any  executor 
admitted  to  probate.  ZXl" 

A  testatrix.  A.,  leaves  B.  and  C.  her  executors.     They  before  admin- 
both  prove.     C.  surviving  B.,  leaves  a  portion  of  A.'s  estate 
unadministered.     A. 's  will  provided  that  "the  surviving 
executor  should  choose  another  to  the  best  of  his  judgment, 
and  so  to  continue  to  the  true  intent  and  meaning  of  two 

*  Pytt  V.  Fcttdulif  1  Lee,  667.  temp.  Eliz. 

»  Susseli,  1  P.  &  D.  636.  *  Daris  Y.D.y  31  L.  J.,Prob.216; 

'  Soepost,  Adionistbation  with  and  C.  P.  A.  1858,  s.  16. 
THB  Will  annexed.  *  Keates  v.  Burifm,  14  Ves.  jun. 

*  Henshe*8    Case^   9    Rep.    37a,  437. 
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executors."     C,  having  under  this  direction  nominated  D., 
he,  on  C.'s  death, — not  having  acted  with  C.  during  his 
lifetime, — was  in  doubt  if  he  could  now  take  probate  alone ; 
and  so  a  residuary  legatee  applied  by  motion  for  a  grant 
with  the  will  annexed.    Sir  Herbert  Jenner  Fust,  however, 
decreed  probate  to  D.,  the   executor,   on   tlie  following 
grounds :    "  The    object  of   the   deceased  was  that  there 
should  be  two  executors  of  her  Tvill,  and  it  appears  to  me 
that  this  party  may  have  the  probate.     The  testatrix  died 
in  June,  1826  ;  she  appointed  two  executors,  who  are  now 
dead.     The  survivor  died  in  January  last  intestate,  but  in 
his  lifetime  appointed  J.  G.  Puckett  to  act  as  executor  with 
him,  under  a  power  given  by  the  will.     The  party  ap- 
pointed did  not  take  probate.    He  now  applies  for  probate, 
and  there  appears  to  me  in  principle  to  be  no  difference 
between  this  appointment  and  that  of  two  executors  by  a 
testator,  and  where  one  does  not  prove  in  the  lifetime  of 
the  other.^     There  was  a  case  somewhat  similar  at  the 
Rolls  in  1825,^  in  which  it  was  said  that  the  party  ap- 
pointed was  not  an  executor,  but  a  trustee  only ;  but  there 
is  a  material  distinction  between  that  case  and  the  present ; 
there  the  deceased  had  appointed  five  trustees  for  certain 
purposes,  and  gave  a  power  to  appoint  others,  that  there 
should  be  always  five  executors.    The  object  then  was  that 
there  should  be  always  five  trustees,  and  the  Master  of  the 
EpoUs  thought  the  deceased  meant  to  continue  the  trustees 
perpetually,  and  not  the  executors;  that  the  word  executors 
had  been  used  by  mistake  ;  here  there  are  no  trustees  ex- 
cept as  executors.     I  think  that  Mr.  Puckett  may  take 
probate  and  appoint  another  to  act  with  him." 
Betraotation        An  executor,  who  had  renounced  before  the  Probate 
Act  of  1857,  is  not  amenable  to  its  j)rovisions  as  set  out  in 
the  79th  section;^  and,  though  he  retracted  his  renimcia- 
tion  after  it  came  into  operation,  thereby  reinstating  him- 
self as  executor,  and  again  renounced,  the  court  refused  to 

^  Dfichtnan,  3  Curt.  123.  purposes,  and  noiio  other  is  acoes- 

'  AthtoHf  ibid.     His  lordship's      sible. 
sninmary  here  is  sufficient  for  all  ^  Antff  p.  149. 
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regard  him  as  an  executor  renouncing  after  the  commence- 
ment of  the  act.^ 

It  has  been  seen  that  an  executor's  silence, — his  right  of 
acceptance  ceasing  by  non-appearance  within  the  prescribed 
time, — is  treated  as  a  tacit  renimciation ;  ^  and  only  on  good 
grounds  and  by  the  permission  of  the  court  vviU  he  be 
allowed  to  retract.^  An  executor  also  who  has  never  actedy 
but  for  whom  appearance  has  been  entered  'svithout  his 
authority,  is  entitled  to  his  dismissal  from  a  suit  against 
the  acting  executors,  and,  so  it  would  seem,  from  office.* 

An  executor  who  has  not  administered  will  be  allowed  by  an  executor 
on  good  grounds  to  renounce,  after  taking  the  oath  and  "^^^  ^"^^^^ 
appearing  as  executor, — i,  e.^  he  may  retract  his  consent.* 
Hence,  it  appears  also,  he  may  on  good  groimds  retract 
his  renimciation. 

A  renoimcing  executor  may  retract  at  any  time  irrespec-  at  any  time 
tive  of  the  lifetime  or  death  of  any  co-executor,  but  before  i^retion™^' 
administration  with  the  will  annexed  has  passed  the  seal 
of  the  court.®  But  an  executor  having  taken  probate,  his 
renimciation  will  not  be  recognized  by  the  court,  even 
though  sanctioned  by  the  court  of  the  deceased's  domi- 
cile.^ 

The  rule,®  abeady  adverted  to,  applies  also  to  retracta-  It  must  be 
tion.     A  representative   cannot,   having  renounced  in  a  Leetorwiim- 
superior  and  inferior  capacity,  retract  in  the  latter  one  elation, 
only,  except  under  leave  of  the  court.     He  must  retract  as 
he  renounces,  or  not  at  all.     Thus,  where  A.,  B.,  and  C, 
executors  and  residuary  legatees  in  trust,  had  renoimced 
in  both  capacities,  and  administration  with  the  will  an- 
nexed had  been  granted  to  the  residuary  legatee  for  life, 
who  died,   leaving  the  estate  imadministered,  the  court 

1  Witham,  I  P.  &  D.  306.  *  Panehard  v.  Weger^   1  Phillim. 

'  Godolphin,  pt.  2,  chap.  19,  sect.  214. 

1 ;  but  now  C.  P.  A.  1868,  s.  16.  «  Jackson  y.  Whitehead,  3  Phillim. 

Begarding  penalties  for  acting  677. 

without  probate,  66  Geo.  III.  c.  ^  Hayxcard  y.  Dale,  2  Lee,  333; 

184,  8. 37.    See  on  Inteemeddlino,  McDonnell  v.  PrendcrgoBty  3  Hagg. 

poet,  p.  166.  212. 

3  Badenach,  3  Sw.  &  Tr.  466.  ^   Veiga,  32  L.  J.,  Prob.  90. 


H 
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refused  to  permit  one  of  the  residuary  legatees  in  trust  to 
retract  his  renunciation  in  that  incomphte  representative 
character  only,  holding  that  he  must  retract  altogether,  or 
not  at  all.^ 

Again,  B.  appointed  C.  and  D.  executors  and  residuary 
legatees  in  trust :  also  his  widow  residuary  legatee  for  life, 
and  C,  D.,  E.,  F.,  and  G.  substituted  residuary  legatees. 
C.  and  D.  renounced  in  both  capacities,  and  the  widow 
took  administration,  and,  having  administered  in  part, 
died.  Upon  C.'s  applying  for  a  grant  de  bonis  non  with 
the  will  annexed,  question  arose  as  to  the  capacity  in 
which  he  should  take.  He  had  represented  the  testator 
in  the  several  capacities  of  executor,  residuary  legatee  in 
trust,  and  was  then  substituted  residuary  legatee,  his  office 
in  the  last-named  capacity  having  arisen  subsequent  to  his 
renunciation,  and  prior  to  this  application.  He  had  re- 
nounced in  the  two  former  capacities,  but  (obviously)  not 
in  the  latter,  as  it  had  not  arisen.  On  his  application  to 
retract  his  renunciation  in  the  intermediate  capacity  of 
residuary  legatee  in  trust,  he  was  not  permitted  to  do  so, 
as  the  rule  would  have  been  broken,  but  the  unrenounced 
representation  still  remained,  and  this  he  was  allowed  to 
take — namely,  substituted  residuary  legateeship.^ 

Therefore,  as  renunciation  is  regulated  by  representation, 
so  retractation  manifestly  follows  renimciation. 
An  ezeoator        An  executor,  upon  being  empowered  to  act  as  agent  of 

may  renounce  ji*  •i-j  i    a*  i 

and  jet  take  o-u  executor  havmg  a  prior  clami  to  representation,  and 
^™^*"*'"^'  who  has  also  proved,  may  still  take  a  grant  of  administra- 
tion with  the  will  annexed  imder  a  power  of  attorney  as 
representative  of  that  executor,  having  renounced  in  his 
own  individual  representative  capacity.  Thus  a  man  may 
refuse  to  administer  an  estate  as  executor,  and  yet  he  may 
act  as  agent  or  solicitor  for  another  executor  under  the 
will ;  but  he  must  first  renounce  in  his  representative 
capacity.  Sir  J.  P.  Wilde  explained  the  meaning  of  the 
rule — ^which  at  first  view  is  in  opposition  to  this  decision 

1  mchardson,  1  Sw.  &  Tr.  615.  ^  Morrison,  2  Sw.  &  Tr.  129 
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— as  follows :  "  As  regards  the  application  of  the  50th  rule 
to  this  ease,  I  think  that  the  words  *  no  person  who  has 
renounced  in  one  character  shall  take  a  representation  to 
the  same  deceased  in  another  character,'  must  mean  that 
where  a  man  under  a  will  occupies  in  reference  to  the 
testator  two  different  characters^  he  shall  not  select  either 
one  he  pleases  as  the  basis  of  his  grant,  but  must  take 
administration  on  the  largest  ground.  He  cannot  throw 
aside  probate  and  take  a  more  limited  grant.  That  rule 
does  not  conflict  with  the  decision  the  court  has  now 
arrived  at.     The  grant  may  go."  ^ 

The  time  allowed  to  tlie  person  named  in  which  to  accept  Time  for 

«         •     n      J  1      Ji        •!.  A'  t  n      J     'J   J  renunciation. 

or  refuse  is  fixed  by  the  citation,  and  usually  decided  ac- 
cording to  the  nature  of  the  estate.^  An  executor  can,  of 
course,  renounce  so  soon  as  the  office  vests  in  him.  It  is 
the  practice  of  the  court,  however,  not  to  receive  his  re- 
nunciation without  the  production  of  the  original  will. 
This  is  regarded  as  "  a  settled  rule  of  practice."  ^ 

The  usual  practice  of  the  registry  has  been  to  require  Practioe  re- 
renunciations  to  be  under  the  hand  of  the  party  entitled  firardingitP 
to  the  grant ;  *  but  a  renunciation  by  power  of  attorney,  if 
strictly  regular,  has  been  held  sufficient.  Where  a  party 
entitled  to  the  grant,  being  resident  out  of  England,  had, 
by  a  power  of  attorney,  specially  authorized  his  brother 
to  execute  for  him  an  instrument  of  renunciation  and  con- 
sent, the  court  acted  on  it  when  executed.* 

The  instrument  need  not  be  imder  seal.®  But  imtil  it  is 
recorded  in  courts  no  person  will  be  allowed  to  take  a  grant 
of  administration.^  Again,  before  a  grant  of  administra- 
tion of  a  testator's  estate  will  be  issued  by  the  court,  the 
executor's  renimciation  must  be  in  the  cognizance  of  the 
court,*  and  the  proper  course  is  to  cite  the  executor  to  either 
renoimce  probate  or  withdraw  his  appearance.     That  done, 

»  Russelly  1  P.  &  D.  634.  *  Rosser,  3  Sw.  &  Tr.  492. 

*  Godolphin,  p.  2,  c.  19,  ».  1 .  The  *  Ibid, 

means  of  communication  with  the  ^  Boyle,  3  Sw.  &  Tr.  427. 

executor  appear  to  be  material  also.  ''  Long  v.  SymeSf  3  Hagg.  776. 

'  M,  Fcntotiy  3  Add.  p.  35.  ♦*  Garrard  v.  6?.,  2  P.  &  D.  238. 
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and  the  time  fixed  for  him  to  elect  having  passed,  a  grant 
will  issue.  It  is  necessary,  however,  that  the  renunciation 
be  properly  brought  to  the  notice  of  the  court.  A  letter  to 
persons  interested,  declining  to  take  the  office,  will  not 
suffice.^ 

If  the  executor  refuse  to  take  it,  or,  being  a  Quaker,  to 
make  the  affirmation,  this  amoimts  to  a  refusal  of  the 
office,  and  shall  be  so  recorded.^ 

Mere  consent  is  not  sufficient  to  exonerate,  or  to  entitle  the 
court  to  grant  administration  to  another.^  And  an  agrce^ 
ment  by  an  executor  to  renounce  will  not  be  recognized  by 
the  court."* 

Renunciation  dates  strictly  from  the  day  on  which  it  is 
made,  so  that,  though  an  executor  actually  renounced  on 
the  21st  of  November,  but  his  proxy  of  renimciation  was 
not  recorded  till  the  3rd  of  December,  when  once  recorded 
it  related  back  to  the  earlier  date.* 

Where  an  acting  executor  was  cited,  but  could  not  be 
served  personally,  the  court  directed  the  renimciation  of 
his  co-executor  to  be  procured  before  it  would  make  a 
grant  in  default  of  the  other,  power  having  been  reserved 
to  the  co-executor  who  had  not  proved  to  do  so.®  The 
same  learned  author  continues  to  the  effect  that  the 
renunciation  of  the  acting  executor  would  seem  to  have 
been  sufficient,  if  he  had  not  absconded,  and  coidd  have 
been  personally  served,  as  in  that  case  his  refusal  would 
have  been  perfect.^ 

It  will  be  seen  that  the  executor^  states  on  oath  that  he 
has  not  intermeddled  in  the  administration  of  the  deceased's 
estate;  when  the  allegations  contained  in  the  form  are 
untrue,  a  renimciation  will  be  declared  invalid  on  applica- 
tion to  the  court.^ 


»  Hagg.  776. 

*4  Bum.  Eccl.  L.  213;  Rexy, 
Raines^  1  Ld.  Raym.  363. 

*  Garrard y.  G.,anU, 

*  Hargreaves  v.    Wood^  32  L.  J. 
Prob.  9. 

^  Munday  y.  Slaughter,  2   Curt. 
72. 


*  Coote's  Probate  Practice,  8th 
ed.  p.  217. 

^  Ibid. ;  Sarah  Leach,  May  14, 
1857,  Sir  John  Dodson. 

®  See  Appendix,  Forms,  Rentn- 

CIATION. 

9  Badenach,  3  Sw.  &  Tr.  466. 
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CHAPTEE  Vin. 

Acting  in  anticipation  of  Probate  and  Intermeddling. 

The  ordinary  course,  probably,  with  careful  executors  is  TTsaal  course, 
to  consent  or  refuse,  and  take  steps  aceordingly  at  once ; 
and  hence  renunciation  and  retractation  have  been  already 
considered,  because  consent  is  immediately  preparatory  to 
probate. 

An  executor  is  a  complete  exeeutor  to  all  purposes  but  An  executor 
bringing  actions  before  probate ;  he  may  release  an  ac-  tl^tor"«)rdd 
tion,  may  be  sued,  may  alien  or  give  away  the  goods,  or  but  bring 
otherwise  intermeddle  with  them  '}  provided,  it  is  thought,  ' 

he  propose  to  take  probate,  in  which  case  he  could  not  be 
said  to  intermeddle  with  the  estate. 

An  executor,  bringing  an  action  as  such,  must  produce  to  support 
the  probate  at  the  trial  a^  proof  of  his  title.^     "  Notwith-  ^^t^^ 
standing  a  will  is  not  proved,  the  executor  in  the  eye  of  the  trial- 
law  is  considered  as  having  some  authority,  for  even  before 
probate  he  may  so  far  act  as  to  get  in  and  receive  his 
testator's  estate,  or  releeise  debts,  or  even  bring  actions  for 
them,  though  at  the  trial  indeed  the  law  will  oblige  him 
to  produce  the  probate,  so  that  an  heir-at-law  or  next  of 
kin  is  very  far  from  being  justifiable  in  forcibly  turning 
out  an  executor."    Although  the  right  vests  in  the  execu- 
tor imder  the  will  immediately  on  the  testator's  death, 
until  the  mil  has  been  ratified  as  a  valid  will  that  right 
cannot  be  enforced.^ 

If  an  action,  indeed,  be  brought  in  that  interval  he  can-  He  may 

distrain, 

1  Wankford  y,  W.,  I  Salk.  307,  *  Wilh  v.  Rich,  2  Atk.  285,  Lord 

temp.  Will.  3  ;  Humphreys  v.  Ingle^       ChanceUor  Hardwicke. 
don,  1  P.  WiUiams,  753.  3  See   Finney  v.   P.,  3  B.  &  C. 

335. 

D.  M 


162 


Acting 


asBigii, 


discharge  a 
bond, 


oontdnne  in  a 
tenancy,  and 


release  per- 
sonal estate. 


Any  legal  act 
boforeprobate 
is  ratified  bj 
it. 


not  proceed  to  declare,^  because  he  must  make  profert  of 
the  letters  testamentary  in  his  declaration,  but  that  reason 
does  not  apply  to  a  distress  or  any  otlier  act  performed  in 
assertion  of  his  right  as  executor.  Ratification  has  been 
held  to  legalize  a  past  act ,  even  when  given  after  action 
brought.^ 

Therefore  executors  can,  infer  gIm,  assign  the  testator's 
interest  in  a  patent  before  obtaining  probate,  and  their 
doing  so  does  not  impair  the  assignee's  title.  An  action 
by  executors  commenced  for  its  infringement  before  com- 
pleting their  title  to  deal  with  the  patent  by  registering 
the  probate  would,  as  seen,  have  failed,  if  upon  declaration 
the  probate  were  not  produced.^ 

If  payment  on  a  bond  was  necessary  before  probate  by 
or  to  the  testator's  executor,  it  must  /lave  been  duly  dis- 
charged at  the  date  in  the  bond,  irrespective  of  probate;* 
but  payment  by  the  defendant,  (who  may,  among  others, 
be  the  testator's  executrix)  into  court,  at  any  time  pending 
an  action  on  the  bond  of  all  charges  and  costs  hitherto 
incidental  to  it,  will  discharge  him. 

Thus,  also,  the  remainder  of  a  testator's  tenancy  vests 
on  his  death  in  his  executors  without  probate.* 

An  administrator  receives  his  right  from  the  adminis- 
tration, but  the  right  of  the  executor  is  derived  from  the 
Avill  and  not  from  the  probate,  as  appears  from  his  power  to 
release  or  assign  any  part  of  the  personal  estate  before  pro- 
bate, and  a  defendant  at  law  cannot  plead  that  the  executor 
(plaintiff)  has  not  proved  the  will.  Though  it  is  true  he 
might  demur  if  the  plaintiff  did  not  in  his  declaration  show 
the  probate.^    And  so  it  is  now. 

As  the  executor  is  the  representative  of  the  testator  he 
can,  as  the  testator  could,  distrain  for  rent,  but,  if  he 


^  Now,  prove  his  statement  of 
claim. 

»  WhiteJiead  v.  Taylor,  10  A.  &E. 
210. 

^Elwood  V.  Christy,  17  C.  B., 
N.  S.  754. 


*  Wcntworth,  p.  81,  14th  ed. 

*  Eex  v.  Inhab.  of  Stowe,  6  Term 
Rep.  298. 

«  Comber's  case.  I  P.   Williams. 
766. 
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distrain  before  probate,  the  subsequent  ratification  of  the 
act  afterwards  legalizes  it.  "  The  rent  is  due  to  the  estate; 
and  the  law  knows  no  interval  between  the  testator's  death 
and  the  vesting  of  the  right  in  his  representative.  As  soon 
as  he  obtains  probate  his  right  is  considered  as  accruing 
from  that  period."^  But  an  executor  under  his  will  can 
only  completely  indemnify  those  dealing  with  the  testator's 
estate,  in  purchasing  his  land  or  houses  for  instance  as  here, 
by  the  production  of  the  probate,  which  presupposes  the 
validity  of  the  will,  and  therefore  renders  their  title  as 
executors  imder  it  complete.  They  cannot,  therefore,  en- 
force a  completion  of  contracts  such  as  the  above,  that  is, 
payment  of  the  purchase-money,  till  they  produce  the  pro- 
bate.^ 

It  may  become  requisite,  however,  as  was  the  case  here,  Probate  re- 
where  its  existence  is  denied,  for  inspection  of.  the  probate  ^J^^^^ 
to  be  made  in  an  intermediate  stage  of  the  trial,  and  then  stage, 
proceedings  will  be  stayed  for  its  production,  otherwise  the 
defendant  might  be  the  victim  of  oppression  and  injustice.'* 
14  &  15  Vict.  0.  99,  s.  6,  permits  either  party  to  an  action 
to  inspect  all  docimients,  &c.  in  the  other's  possession 
material  to  the  issue.*    15  &  16  Vict.  c.  76,  s.  55,  "aboKshed 
prof ert,  but,  as  it  provided  no  substitute,  it  becomes  highly 
important,"  said  Lord  Campbell,  "  to  lay  down  the  rule, 
that  where  an  action  is  brought  on  an  instrument  the  court 
has  power  to  order  an  inspection  of  it."* 

It  seems  almost  imnecessary  to  enimierate  the  various 
cases  in  which  the  executor's  right,  under  the  principle 
of  relation,  has  been  acted  upon  before  probate,  subse- 
quently tested  by  action,  and  thereupon  ratified  by  the 
court:  and  it  seems  also  quite  safe  to  say  that  all  acts 

1  Whitehead  v.   Taylor^  ante,  p.  *  JFebb  v.  Adkins,  14  0.  B.  401. 

162.     "That  period"   being  the  <  Ibid. 

testator's  death,  and  the  incom-  '  Brazier  v.  Hudson,  8  Sim.  67, 

plete  right  thereupon  being  then  and  see  Wankford  y.  W.,  1  Salk. 

rendered  complete  by  probate.  299    et    seq,    (Lord    Holt),    temp, 

'  Newton  v.  Metropolitan  Eailway  Will.  Ill 
Co.,  1  Dr.  &  Sm.  683. 

m2 


164 


Intermeddling 


AnaoUug 
executor 
dying  before 
probate  haa 
not  inter-^ 
meddled,  if 
the  Willis 
proved  b j  on 
oxeontor  or  b j 
theoonrt 
thronghan 
adminis- 
trator. 


whicli  a  testator  might  legally  perfonn  in  relation  to  his 
estate  as  owner  during  his  life  may  with  equal  right  be 
performed  by  his  executor  on  his  death,  always  remem- 
bering that  the  enforcing  of  the  rights  attaching  to  the 
office  must  depend  upon  the  production  of  the  probate  at 
the  trial. 

Further,  an  executor,  dying  before  probate,  but  having 
already  administered,  does  not  render  his  estate  liable 
for  intermeddling  by  so  doing,  if  the  will  is  ultimately 
proved.  "  The  convenience  of  mankind  requires  that  all 
the  acts  of  an  executor  that  would  be  valid,  if  probate  had 
been  taken,  should  be  considered  as  valid  if  the  will  is  ever 
afterwards  proved.  The  consequence  is,  that  letters  of 
administration  with  the  will  annexed  establish  the  act  of 
administration."  ^ 

"The  executor  not  proving  the  will  does  upon  his 
death  determine  the  executorship^  but  not  avoid  it,"^  t.  e, 
administration  with  the  will  annexed  will  follow  to  a 
person  not  named  executor.  An  executor's  acts  are  good, 
though  he  die  before  probate,  upon  production  of  letters 
of  administration.^ 

The  principles  of  law  applied  here  are,  by  aid  of  the 
cases  upon  them,  rendered  clear  and  intelligible,  and 
appear  almost  simple ;  but  it  must  be  remembered  that  the 
complications  and  entanglements  of  the  web  of  litigation, 
unravelled  by  the  Judges  in  ascertaining  and  deciding  upon 
the  application,  do  not  appear. 


Undertaking 
the  office 


INTERMEDDLING. 


It  will  now  be  advisable  to  inquire  into  the  nature  of 
the  acts  which  constitute  a  tacit  assumption  of  the  offioe, 
and  a  liability  to  take  probate  and  act  upon  it. 


I  BrazUr  v.  Hudton,  ante;  Wank' 
fordy.  W,,  ante,  p.  163. 

•  Abram  v.  Cunningkam,  1  Vent. 
303,  29  Car.  II. ;  adopted  in  JTank- 


fordY,  W. 

^  Johnson  v.  Warwick^  17  C.  B, 
616. 
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Although  an  executor  may  elect  to  act  as  such,  or  not,  renders  pro 
n&  he  chooses,  if  he  once  administer  before  probate  he  is  soty!^^^^^  ' 
considered  to  have  accepted  the  office,  and  the  court  may 
compel  him  to  prove  the  will.^     Sir  John  Nicholl  in  the 
latter  case  said,  '^  There  is  no  doubt  on  the  law  that  if  a 
person  named  executor  intermeddles  he  cannot  afterwards 
refuse  to  take  probate,  and  if  not  named  executor  he  be- 
comes so  de  son  tort,*'    Act*  of  necessity  do  not^bind,  and  Acta  of 
even  if  an  executor  has  shown  himself  willing  to  accept,  ^®^'*""*  ^ 
he  may  by  the  court  be  dismissed  in  aid  of  justice.^ 
(Intermeddling  appears  to  be  of  two  kinds,  1st,  by  an  Inter- 
oxecutor  who  acts  before  probate,  which  he  subsequently  whatin?iwP 
declines  to  take ;  and  2ndly,  by  an  intruder  and  an  exe- 
cutor de  son  torty  who  acts  without  any  authority  either 
under  the  will  or  from  the  court,  the  only  two  sources 
from  which  he  can  derive  it.)     B^garding  the  nature  of 
the  executor's  acts  amounting  to  an  administering,  and  so 
creating  a  liability  against  him  as  executor,^  it  is  stated 
in  the  case  now  quoted,  that  "  first,  whatever  an  executor 
does  which  shows  an  intention  in  him  to  take  upon  him 
the  executorship  will  regularly  amount  to  an  administra- 
tion ;  and  2nd,  whatever  acts  will  make  a  man  liable  as 
an  executor  de  son  tort  will  be  deemed  in  the  executor  an 
election  of  the  executorship."  ^ 

Upon  this  it  is  laid  down  that  a  person  can  be  charged  as 
executor  for  any  intermeddling  with  the  testator's  efPects. 
Every  intermeddling  after  the  death  of  the  party  makes 
the  person  so  intermeddling  an  executor  de  son  tort}  If 
such  acts  will  make  a  man  executor  de  son  tort,  dfoi^tiori  it 
will  render  an  executor  compellable  to  take  probate.® 

A  question  of  some  nicety  now  arises  as  to  what  is  or  is  And  in  fact  P 
not  intermeddling.     In  the  case  just  quoted  it  was  Itdd 
down  that  acts  of  necessity  do  not  bind  a  party,  and,  even 

*  Godolpliin,  p.  HI.  '  Bacon's  Abr.  vol.  3. 

•  Long  V.  Syme9^  3  Hagg.  774 ;  *  Executors  (E)  13. 
Panehard  Y,    Weger,  1  Phill.    212;  *  ^rftf arrf*  v.  ^arAwi,  2  T.  R.  597. 
Fytt  V.  FenduUf  1  Ijgc,  563.  ®  Long  v.  Symes,  3  Hagg.  775. 
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if  he  has  shown  himself  willing  to  act,  he  may  in  aid  of 
justice  be  dismissed  by  the  court,  in  order  to  become  a 
witness  ;^  but  otherwise  slight  circumstances  are  obligatory 
and  sufficient  to  compel  a  person  to  take  probate,  if  really 
executor,  or  to  render  him  executor  de  son  tort  if  not  really 
executor. 

A.  and  B.,  by  the  insertion  of  an  advertisement  calling 
upon  persons  to  send  in  their  accounts  and  to  pay  to  them 
money  due  to  the  testator's  estate  as  his  executors  in  trust, 
rendered  themselves  liable  as  executors,  of  which  office  it 
was  held  to  be  an  "  absolute  acceptance."^ 

But  an  executor  who  had  not  proved,  by  assisting  one 
who  had,  in  writing  letters  to  collect  debts,  or  by  writing 
directly  to  a  debtor  and  requiring  payment,  was  not  held 
liable  as  executor.^ 

An  executor  who  ha^  not  proved,  by  acting  as  the  friend 
or  agent  of  one  who  haa,  does  not  render  himself  liable  as 
executor,  and  his  formal  renunciation,  when  called  upon 
to  elect,  is  valid.  A  deed  of  disclaimer  was  the  best  evidence 
of  renunciation,  but  there  may  be  conduct,  as  in  this  case, 
which  amounts  to  a  clear  disclaimer.* 

If  he  renounced,  and  then  acted  under  a  letter  of 
attorney,  it  was  no  administration,  for  it  depended  upon 
the  nature  of  the  act  accompanied  with  any  other  acts.^ 
But  where,  though  merely  as  executor,  he  joined  in  the 
receipt  of  a  sum  of  money,  he  was  held  chargeable  as 
executor,  though  the  other,  in  fact,  received  the  money, 
because  his  joining  was  quite  an  unnecessary  act. 

An  executor  intermeddled  in  the  administration  of  the 
testator's  estate,  afterwards  renounced  his  executorship, 
and  finally  applied  to  the  court  to  cancel  his  renunciation 
as  invalid,  the  intermeddling  having  rendered  it  so,  which 
was  done.®     This,  however,  was  not  treated  as  a  retracta- 


1  Jackson  v.    Whitehead,  3  PhiU. 

577. 

*  Lotiff  V.  Si/mes,  3  Hagg.  775. 
»  Orr  V.  Newton,  2  Cox,  274. 

*  StaeeijY,E^p,lU.&K.l9S,ld9, 


*  Harrison  v.  Graham^  3  Hills, 
MSS.  239  ;  and  1  P.  Williams,  2»1, 
242,  n.  (v)  {temp.  Lord  Hardwicke). 

«  Badenach,  3  Sw.  &  Tr.  465. 
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tion  of  a  renunciation,  but  merely  as  annulling  an  invalid 
renunciation. 

An  executor,  administering  a  deceased's  estate,  and  Penalties  for 
omitting  to  obtain  probate  for  six  months,  is  liable  to  a  q^j^^  probate." 
penalty  of  100/.  and  10/.  per  cent,  on  the  duty  payable 
upon  it.^  From  this  enactment,  probably,  may  be  esti- 
mated thp  time  allowed  in  ordinary  cases  to  executors 
during  which  to  decide  between  acceptance  or  refusal  of 
their  oflSce. 

Ordinarily,  by  administering,  the  executor  has  accepted  Adm^ter- 
and  has  taken  upon  Him  the  whole  administration,  and  is  a  ^°^ 
complete  executor.^    And  he  will  be  held  liable  at  law  and  crea-tes  a 
in  equity  in  spite  of  his  renunciation,  and  of  the  consequent  ^ ' 

appointment  of  an  administrator.^    An  executor  under  a  makes  probata 
will  who  had  intermeddled,  and  upon  citation  had  taken  <«°^P^^i 
no  steps  to  obtain  probate,  was  peremptorily  ordered  to 
take  probate  in  ten  days.* 

"  And  he  may  be  sued  before  he  has  proved  the  will,  giving  com- 
provided  he  has  acted;  and  if  he  has  acted  as  an  executor,  action"^ 
he  may  be  sued  in  that  capacity  whether  he  has  proved 
the  will  or  not  (as  an  intermeddler)."* 

The  renunciation  of  an  executor,  who  had  administered  though  the 
without  proving  the  will,  was  held  to  be  void,  and  he  was  ^aeavour  to 
charged  with  all   the    subsequent    receipts  as  executor,  renounce, 
though  he  paid  the  money  to  another  executor,  who  proved 
the  will.^ 

So  also  one  of  two  executors  taking  possession  of  a  Adminlster- 
specific  legacy  to  him  under  the  will  without  the  consent  ^^hout  a 


*  Aa  to  penalties  for  intermedd- 
ling, see  55  Geo.  3,  c.  184,  s.  37 ; 
repealed  in  part  by  32  &  33  Vict. 
c.  14,  s.  12;  33  &  34  Vict.  c.  99  ; 
35  &  36  Vict.  0.  93,  s.  4;  Sta- 
tute Law  Bevision  Acts,  1873  and 
1874. 

«  Wanlford  v.  W.,  1  Salk.  306 
and  307,  teinp.  Will.  III. 

»  Wentw.  Off.  Ex.  4th  ed.  92  ; 
Partont  v.  Mayesden,  1  Freem.  151  ; 
JhyU  v.  Blake,  2  Sch.  &  Lef.  237  ; 


Rogers  v.  Franks  1  Young  &  Jenris, 
409. 

*  Mordaunt  v.  Clarke,  1  P.  &  D. 
503  ;  38  L.  J.,  Prob.  45  ;  19  L.  T. 
(N.  S.)  610. 

*  Douglas  v.  Forrest,  4  Bing.  704. 
^  Jleed  V.  Truelove,  Ambl.  417; 

Undertcood  v.  SCevens,  1  Men  v.  717 ; 
Shipbrook  v.  Hiuchiubrook,  1 1  Ves. 
jun.  263 ;  16  Ves.  478 ;  Doyle  v. 
JBlake,  2  Sch.  &  Lef.  244. 
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co-executor's   of  liis  co-cxocutor  is  hold  to  administer,  a  devisee  being 


ooiLBent, 


or  at  all; 


or  Baying  he  is 
the  exeontor; 


or  showing  an 
intent  to 
administer, 
soffioeB. 


(Similar.) 


Thehnsband's 
consent  to  his 
wife's  aotin 
as  testatrix 


f 


unable  to  take  a  personal  chattel  without  the  assent  of  the 
executors.^ 

And  if  he  receive  debts  due  to  the  testator,  and  give 
receipts  or  release  the  debts,  he  is  held  to  have  accepted 
ofl&ce.^ 

Seizing  the  testator's  goods,  claiming  in  error  a  property 
in  them  himself j  does  not  render  him  liable  as  executor ;  ^ 
but  his  statement,  in  answer  to  an  inquiry  by  a  creditor, 
that  he  was  an  executor,  and  that  the  will  had  been 
proved,  did  render  him  liable  as  an  executor."* 

An  executor  under  a  will  seized  certain  goods  with  in- 
tent to  administer  them,  thinking  the  testator,  who  was 
only  tenant  at  will,  was  the  owner  of  them.  The  intent 
being  manifest,  he  was  held  liable  as  executor,*  and  pre- 
cluded from  renouncing. 

By  taking  possession  of  the  testator's  goods  and  con- 
verting them  to  his  own  use,  or  disposing  of  them,  he  has 
intermeddled,  and  cannot  renoimce ;  ®  and  if  he  takes  and 
administers  a  stranger's  goods,  thinking  they  belonged  to 
the  testator,  this  also  precludes  him  from  renouncing.^ 

A  married  woman,  living  apart  from  her  husband,  being 
joined  in  the  probate  of  a  will  as  authorized  executrix 
mthout  her  hmbandy  but  not  having  intermeddled,  the 
court,  on  a  refusal  by  a  party®  to  act  without  the  husband, 
revoked  the  probate,  and  granted  it  to  the  remaining  exe- 
cutors.® Where  a  married  woman  took  probate  without  her 
husband's  consent,  it  was  revoked,  with  his  consent  and  on 
her  affidavit  that  she  had  not  intenneddled,  and  administra- 
tion granted  to  another.^® 


1  1  Roll.  Abr.  917,  Executors 
(B),  pt.  9;  Bac.  Abr.  Executors 
(E),  10,  vol.  3. 

4  Wentw.  Off.  Ex.  94,  14th  ed. ; 
Swinburne,  pt.  C,  s.  22,  pt.  2;  1 
Roll.  Abr.  917,  pt.  78 ;  Pt/tt  v. 
Feftdallf  1  Lee,  553. 

5  Bac.  Abr.  Executors  (E)  10, 
▼ol.  3. 

*  Vickert  ▼.  Bdl,  Jurist,  April 


16,  1864  ;  3  N.  R.  624. 

*  1  RoU.  Abr.  917,  pt.  13  ;  Bac. 
Abr.  Executors  (E)  10. 

«  Wcntw.  C.  3,  p.  93,  14th  ed. 
'  1  RoU.  Abr.  917,  pt.  12 ;  Bac. 
Abr.  Executors  (E)  10. 

*  The  Bank  of  England  here  re- 
fused to  transfer  stock. 

*  Meek  v.  Curtis^  1  Hagg.  129. 
»o  Wilkinson,  3  Phillim,  96. 
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Swearing  alone,  or  taking  the  oath  without  acting  as  Effect  of 

executor,  is  not  intermeddling ;  ^    and  if  good  cause  be  ©ath.^ 

shown,  an  executor  who  has  taken  the  oath  and  appeared 

may  renounce  probate  and  become  a  witness  in  the  cause.^ 

And  an  executor,  who  had  done  certain  acts  which  were 

* 

primd  facie  intermeddling  with  the  estate,  was  allowed,  on 
a  satisfactory  explanation  of  his  conduct,  to  renounce  pro- 
bate.* 

It  would  be  a  long,  tedious,  and  possibly  never-ending  The  inquiry 
inquiry  to  ascertain  by  the  process  of  exhaustion  what  is  i^tem^Smg 
or  is  not  intermeddling  by  an  executor  who  intends  to  lengthy, 
refuse.     The  nature  of  any  particular  act  he  performs,  if 
contested,  will,  of  course,  be  considered  on  its  merits  before 
the  proper  tribunal,  and,  in  the  absence  of  complete  bona 
fides^  the  conclusion  drawn  will  in  all  cases  be  against  the 
defendant,  otherwise  in  his  favour,  upon  a  rational  view  of 
the  facts  and  the  presence  of  complete  bona  fides.    Shortly, 
the  acts  must  speak  for  themselves. 

The  chain  of  representation  under  a  will  is  inmiediately  The  chain  of 
severed  on  the  entrance  of  an  executor  de  son  tort,  for  it  can  ^prosenta- 

'  ,        tion  IB  brojcen 

only  be  kept  imsevered,  as  already  seen,*  under  the  will ;  by  first  exe- 
and  the  very  essence  of  the  term  executor  de  son  tort  as  J^^^      *^ 
regards  testacy^  in  contradistinction  to  tortious  administra^ 
tion^  is  the  absence  of  such  an  executor's  name  from  the 
wiU. 

It  will  now  be  well  to  pass  on  to  the  intermeddling  by  Inter- 
an  intruder,  who  is  called  an  executor  de  son  tort.  S^^teuderf 

EXECUTORS  DB    SON   TORT. 

This  title  is  somewhat  misleading  and  ambiguous,  if  un-  The  title  exe- 
explained,  because  the  first  word  executor  implies  the  office  of  ^^^^^^^ 
an  executor,  whereas  the  complete  term  has  no  application  diotory. 
whatever  in  relation  to  an  executor  proper.     Stated  differ- 
ently, it  implies  the  existence  of  a  will,  in  relation  to  the 

»   McDonnell   v.    Prendergast,    3       677. 
Hagg.  216.  '  Raifner  v.  Grem^  2  Curt.  260. 

<  JaekMon  ▼.  WhiUhead,  3  Phillim.  *  Ante,  p.  146. 
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act  of  the  person  who,  by  intermeddling,  administers  the 
estate.     But  the  term  having  taken  its  origin  in  the  remote 
past,  as  applicable  to  intruders  with  no  title,  this  manifest 
misnomer  remains,  and  appears  to  have  been  even  cherished 
by  one  learned  writer,^  who  somewhere  disclaims,  on  be- 
half  of  the  law,  all  knowledge  of  an  administrator  de  son 
tort 
Whyexecu-         Inasmuch  as  executors  de  son   tort  may  subsequently 
deaJt  wis  ^^  derive  authority  as  administrators,  the  absence  of  some 
here.  inquiry  concerning  them  would  be,  it  is  thought,  an  omis- 

sion ;    although,  unless  they  do  subsequently  administer, 
with  their  rights  and  liabilities  the  Probate  Division  has 
nothing  to  do,  unless  it  be  to  compel  them  to  appear  and 
produce  testamentary  documents  or  answer  inquiries  in 
relation  to  the  probate,  and  arising  out  of  their  intrusion.^ 
They  cannot        A  person  who  is  not  executor,  though  he  has  inter- 
to  ^Sra^ro-     nieddled,  cannot  be  compelled  to  take  letters  of  adminis- 
bate.  tration.     An  administrator  with  a  will  annexed,  who  had 

intermeddled,  was  not  compelled,  on  a  later  will  being 
discovered,  to  take  administration  with  it,  though  the 
grant  already  made  was  revoked  on  discovery  of  the  later 
will.*  In  strict  law  there  was  no  intermeddling  here,  for 
the  administration  was  by  virtue  of  a  grant.  Had  it  been 
otherwise  the  administratrix  would  have  rendered  herself 
liable  as  executrix  de  son  tort.  The  court  declined  to 
place  the  person  in  a  position  not  contemplated  by  the 
testator,  and  which  doubtless,  other  persons,  having  a  prior 
legal  or  pecuniary  interest,  would  be  found  to  accept. 

A  person,  who  is  not  an  executor  under  the  will,  nor  an 

administrator  under  a  grant,  may  take  upon  himself  the 

administration  of  the  testator's  efPects  without  authority, 

The  nature  of  "  by  intrusion,  not  being  so  constituted  by  the  deceased, 

their  tort.        j^^j.^   f^p  want  of  such  constitution,  substituted  by  the 

court  to  administer."*    If  he  does  so  he  is  regarded  in  law 

*  Godolpbin.  *  Grodolphin,  p.  90  ;  Swinburne 

2  See  0.  P.  A.  1867,  b.  24,  post,        and  Wentworth,  Uth  ed.  p.  320. 
'  Davit,  29  L.  J.,  Plfob.  72 
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as  an  int^rmeddkr.  And  here  it  will  be  well  to  ascertain 
what  is  such  an  act,  in  relation  to  a  testator's  estate,  as  will 
constitute  him  performing  it  an  intermeddler.  The  deci- 
sions in  earlier  times,  which  are  many,  and  in  relation  to 
curious  acts,  such  as  milking  the  testator's  cows,  and  other 
small  matters,  would  in  the  present  day  be  regarded  of 
minor  importance. 

To  come  down  to  a  comparatively  recent  time,  giving  Directing  tea- 
directions  for  a  funeral  is  only  an  act  of  charity,  and  will  chariilble  not 
not  make  a  man  executor :  "  Grod  forbid  it  should,"  said  tortious. 
Lord  Alvanley,  "  for  then  the  deceased  could  not  be  buried 
by  any  one,  from  the  apprehension  of  being  involved  as 
executor."^ 

A  party  receiving  a  debt  due  to  a  deceased's  estate  for  (Similar.) 
providing  the  funeral,  does  not  thereby  become  chargeable 
as  executor  de  son  torty  unless  he  receive  more  than  is 
reasonable  for  that  purpose,  having  regard  to  the  testator's 
condition.     What  is  reasonable  is  a  question  of  fact.^    A  InBtancee  of 
deceased  intestate  left  a  widow,  who  ordered  and  paid  for  \^  rendCTed 
his  funeral,  and  continued  to  reside  in  the  house  after  his  tortious, 
death,  but  did  not  caxTy  on  the  business,  entering,  however, 
through  the  open  shop.     She  received  notice  of  a  debt  due 
from  his  estate,  and  had  the  stock  valued,  and  then  gave  a 
promissory  note  for  the  amount  of  the  debt,  payable  in 
twelve  months.    Before  three  months  had  elapsed  she  ob- 
tained a  grant  as  administratrix.     In  an  action  on  the  note 
the  above  facts  were  held  no  evidence  to  charge  her  as 
executrix  de  son  tort}    The  reasons  for  the  judgment  are 
not  given,  but  the  remarks  of  counsel,  in  support  of  the 
view  taken  by  the  Judges,  were  to  the  effect  that  the  order-  (Acts  con- 
ing  and  paying  for  the  funeral  was  not  sufficient  to  charge  contemplated 
her ;  and  that  the  making  out  of  the  inventory,  and  other  JP^!??^^, 
acts  done  by  her,  were  only  preparatory  to  her  obtaining  tration  are 
administration,  and  so  investing  herself  with  the  rightful  ^*"^-) 

*  Harrison  v.  Rowley^  4  Ves.  jun.       378. 
216.  '  Serk   v.    IFaterworth,  4  M.  & 

»  CamdM  V.  Fletcher,  4  M.  &  W.       W.  9. 
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Iniermeddlinff 


Canning  on 
the  testator^s 
business  and 
living  in  his 
house  is  tor- 
tious. 


Dealing  with 
his  assets, 


or  selling,  on 
his  death, 
under  a  bill 
of  sale  not 
then  matured 
for  action,  is 
(of  course)  tor- 
tious. 


(Executors  de 
8on  tart  have 
escaped  lia- 
bility on  a 
technicality.) 


authority.  The  nature  of  the  trade  permitted  her  to  dis- 
continue it,  but  the  shop  was  open,  because  the  entrance  to 
the  house  lay  through  the  shop  only.  The  entire  case, 
however  (for  the  two^  form  one  only  in  reality),  is  by  no 
means  free  from  intricacy.  The  decision  in  this  case  was 
in  relation  to  the  defendant's  liability  upon  a  biU.  On  ap- 
peal it  was  overruled,  but  the  above  expression  of  opinion 
remained  unquestioned. 

In  a  case  cited  at  the  first  trial  of  the  above,  the  court 
stated,  "the  defendant  living  in  the  house,  and  carrying  on 
business  in  the  same  manner  as  in  the  lifetime  of  the 
deceased,  we  are  of  opinion,  constitutes  a  sufficient  inter- 
meddling to  charge  him  as  executor  de  son  tort.  The 
authorities  to  show  that  this  is  a  sufficient  intermeddling 
are  too  strong  to  be  got  over."^ 

If  A.,  the  servant  of  B.,  sell  the  goods  of  C,  an  intes- 
tate, as  well  after  his  death  as  before,  though  by  C.'s 
orders,  and  pay  the  proceeds  to  B.,  B.  thereby  becomes 
C.'s  executor  ch  son  tort.  And,  if  a  person,  having  inter- 
meddled in  an  intestate's  affairs,  has  money  belonging  to 
the  intestate  in  his  hands,  at  the  time  when  an  action  is 
brought  against  him  as  executor  for  a  debt  due  from  the 
intestate,  he  is  liable  as  executor  de  son  tort? 

A  creditor  under  a  bill  of  sale,  having  agreed  to  leave 
the  debtor  his  furniture  for  use  for  a  certain  time,  by 
selling  them  on  the  debtor's  death  within  that  time, 
becomes  an  executor  de  son  tort  for  the  debts  of  the 
deceased ;  for  his  taking  possession  before  his  time  defeats 
the  claim  of  other  creditors ;  *  and  his  rights  under  the  bill 
of  sale  are  at  present  nil, 

A.  pledged  goods  to  B.,  a  pauper,  for  a  debt.  B.  died, 
and  the  parish  authorities  took  all  his  goods,  and  inter  alia 
A.'s  goods  also,  to  pay  for  B.'s  funeral.  They  so  became 
executors  de  son  tort  of  A.'s  estate ;  but,  by  transferring 


^  See  also  Kelson  y.  Serkj  4  M.  & 
W.  796. 
'  Hooper  y.  Summenett^  Wi.  16. 


3  FadgU  v.  Priest,  2  T.  R.  97. 
*  Edwards  y.  Earberiy  2  T.  R.  687. 
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A.'b  goods  to  C,  the  man  who  made  B.'s  coffin,  that  he, 
C,  might  pay  just  debts  and  funeral  expenses,  and  pay 
himself  after  as  he  could,  they  escaped  liability  for  lack  of 
conversion  by  them,  the  goods  being  passed  intact  to  C.^ 
The  action,  now  obsolete,  was  in  trover,  to  succeed  in 
which  proof  of  conversion  was  requisite.  Another  and 
appropriate  procedure  would  probably  have  resulted  dif- 
ferently, for  they  plainly  had  no  title  from  the  deceased, 
and  having  none  they  could  give  none. 

A  testator's  widow  employed  A.  to  collect  debts  due  to  Collecting  his 
the  testator's  estate;  he  did  so,  and  paid  them  to  her,  fo^a^^* 
thinking  she  was  administratrix.     She  died,  not  having  not  entitled  to 

I..-.  I        k      r.      *  *j  li     ftct  is  bad. 

obtained  any  grant.  A.,  havmg  received  moneys  due  to 
the  testator's  estate,  and  not  having  accounted  for  them  to 
the  testator's  legal  personal  representative,  he  was  held 
liable  as  executor  de  son  toi*t ;  and  not  to  have  acted  as  the 
widow's  agent,  because  both  she  and  he  were  wrongdoers, 
and  to  them  the  law  of  principal  and  agent  does  not 
apply.^ 

Executors  taking  on  the  testator's  term  become  by  im-  Liability  by 
plication  liable.^  impUcation. 

A  person,  permitted  by  an  executor  to  administer  the  Principal 
testator's  estate,  still  doing  so  after  the  executor's  death,  *^^  f*®^^^ 
when  no  legal  personal  representative,  either  of  the  testator  agent, 
or  of  the  executor,  exists,  is  not  executor  de  son  tort  of  the 
original  testator's  estate ;  the  only  effect  then  is  to  create  a 
privity  between  him  and  those  legally  interested  in  the 
estate,  and  to  make  him  responsible  to  them.^ 

Though  the  agent  of  the  rightful  executor  may,  or  may  nor  an  agent 
not,  have  proved,  his  agent  cannot  be  made  executor  de  son  ^[^^mjwie 
tort  of  the  original  testator.^  an  executor 

A.  obtained  sails  for  his  ship  from  B.  On  his  death  *  *  .  T  J  . 
they  remamed  unpcud  for.     G.  havmg  then  seized  the  legal  title  is 

g^)d. 

1  Samuel  v.  Morris,  6  0.  &  P.  620.  *  Tomlin  v.  Beek,  1  Tnm.  &  Russ. 

2  SAarlandv,  Mildon, 5  Hare,  469.       438. 

'  Buckworth  v.  Simptony  1  C,  M.  *  Sykts  v.  -S.,  6  C.  P.  113. 

&  B.  834. 
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ship,  B.  sought  to  charge  him  as  executor  de  son  tort  of 

A.'s  estate.     C.   thereupon  gave  evidence  of  a  deed  of 

assignment  of  the  ship  to  him,  upon  which,  though  the 

title  was  questioned,  Lord  Kenyon  held  him  not  executor 

de  son  tort^  prima  facie^  saying  that,  in  a  question  of  this 

nature,  he  would  not  inquire  whether  the  defendant  had 

conformed  to  all  the  requisites  necessary  to  complete  his 

title ;  and  that  if  the  defendant  came  to  the  possession  by 

colour  of  a  legal  title,  though  he  had  nojt  made  out  such 

title  completely  in  every  respect,  he  should  not  be  deemed 

an  executor  de  son  tort} 

A  foreign  ad-      An  intestate  died  in  Belgium  possessed  of  realty  and 

wrongly  sued  personalty.     His  brother,  as  administrator,  obtamed  repre- 

as  executor  dtf  sentation  to  his  estate  there,  piir  et  simpk,  and  in  conse- 

aon  tart  in  *:ma  ^  '  -*  x-    / 

country.  quence,  as  by  Belgian  law  compelled,  was  under  a  personal 

obligation  to  pay  all  his  debts  there,  independently  of  the 

amount  of  his  assets.^     His  brother,  having  administered 

his  property  in  Belgium,  on  his  return  to  England  ceased 

to  continue  his  office  here,  which  was  granted  to  a  creditor 

of  the  intestate's  estate.     For  the  purpose  of  this  inquiry 

it  was  held,  whatever  might  be  the  remedy  elsewhere,  that 

the  administrator  of  an  intestate's  estate  abroad,  who  had 

not  intermeddled  with  the  remainder  of  the   estate  in 

England,  was  not  executor  de  son  tort. 

Acting  under       Although  a  person  cannot  be  charged  as  executor  de  son 

jSw«?Sf         ^^^  while  acting  under  a  power  of  attorney  by  a  proving 

attorney  is       executor,  yet,  by  acting  after  that  executor's  death,  he 

may  be  so  charged,  though  another  executor,  who  has  not 

proved,  advises  him.^ 

A  man  who  possesses  himself  of  the  effects  of  the 

deceased,  under  the  authority  of,  and  as  agent  for,  the 

An  executor    rightful  executor,  cannot  be  charged  as  executor  de  son 

catord/w»      ^^''^ '  ^^*  ^^  ^  impossible  that  there  should  be  a  lawful 

<ow  cannot  act  executor  and  an  executor  de  son  tort  at  the  same  time.* 

together  P 

1  Femingt  v.  Jarratt^  1  Esp.  336.  '  Cottle  v.  Aldrich^  4  Maule  &  S. 

2  Beavm  v.  Lord  Hastings,  2  K.       176  ;  1  Stark.  N.  P.  C.  37. 

&  J.  724.  *  Hall  V.  £lliot,  Peake,  N.  P.  0. 

119. 
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The  inconvenience  of  infringing  the  rule  applied  to  the  Why  not? 
case  above,  is  thus  pointed  out.  *'  Were  the  mere  posses- 
sion of  assets  to  constitute  a  man  executor  de  son  tort j  there 
might  be,  at  one  and  the  same  time,  both  a  rightful 
executor  and  an  executor  de  son  tort.  The  former  deriving 
his  title  from  the  will,  which  he  had  proved,  the  latter 
clothed  with  the  character  by  virtue  of  his  having  part  of 
the  assets  in  his  hands ;  and  if  portions  of  the  effects  of 
the  deceased  could  be  traced  into  the  possession  of  twenty 
or  more  persons,  each  of  them  would,  upon  that  principle, 
be  an  executor  de  son  tort.^^  ^ 

Again,  a  person,  receiving  from  an  executor  de  son  tort,  (The  latter 
takes  no  better  title  than  he  could  give,  even  though  he  be  nor  can  give 
a  creditor  of  the  estate.     If  it  were  not  so,  an  authorized  *^y  ^*^®-) 
scramble,  introduced  by  law  among  the  creditors,  for 
priority  of  payment,  where  the  assets  were  insufficient, 
would  result.^ 

An  executor  de  son  tort  can  be  sued  by  a  creditor  of  the  (Thoughthere 
deceased's  estate,  though  there  is  a  legal  personal  repre-  ^^fied  re- 

sentative.'  pres^itative 

ezistingi  the 

In  Rayner  v.  Koehler,^  it  was  held,  that  an  executor  de  executor  <fo«<wi 
son  tort  could  be  sued  in  equity.     It  was  shortly  afterwards  ^^g^^) 
held,*  that  a  personal  estate  could  not  be  administered  in  (7?.  v.  c.  and 
the  absence  of  the  legal  personal  representative.     This  was  ^^^iy(?) 
erroneously  treated^  by  the  reporters  in  chancery,  as  in  recondled.) 
dissent  from   Rayner  v.  Koeltler.     The   distinction  upon 
reading  the  two  cases  appears  to  be  this.     The  executor 
de  son  tort  cannot  bo  sued  in  a  suit  for  the  administration 
of  the  deceased's  estate,  unless  a  legal  personal  representa- 
tive be  a  party  to  the  suit ;  but  he  can  be  sued  in  respect 
of  the  maladministration  of  that  portion  of  the  estate  he 
has  tortiously  taken  possession  of ;  and  as  stated  in  Cat^ 

^  Tomlin  v.  Beck,  1  Turn.  &  Russ.  >  Coote  v.  Whittington,  16Eq.  634 ; 

438.  Itayner  v.  Koehler,  L.  R.,  14  Eq.  262. 

'  MountfordY.  Gibion,  4  East,  441  M4  Eq.  265. 

et  uq.    See  also  Whitehall  \.  Squire,  *  Caiy  v.  IlillSf  16  Eq.  82. 

Cutii.  104.  ®  See  judgment  in  C.  v.  jr.,  ante. 
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V.  HillSy  by  the  interim  receiver  in  chancery,  whose  duty  it 
is  to  protect  the  property  till  a  legal  personal  representative 
How  far  he     takes  possession  of  the  whole  estate.     Therefore,  an  exe- 
"       ^^'       cutor  de  son  tort  is  only  so  in  respect  of  the  particiilar 
assets  he  has  taken  possession  of,  and  not  generally  as 
regards  the  whole  estate.^     He  is  not  liable  beyond  the 
extent  of  his  tort ;  therefore,  if  he  tortiously  administer  the 
whole  or  a  portion  of  an  estate,  he  is  liable  proportionally, 
—wholly  or  in  part.^ 
Inferenoe  "  The  most  obvioiis  conclusion  which  strangers  can  form 

^^gjQQ^        from  his  conduct  is  that  ho  hath  a  will  of  the  deceased 
wherein  he  is  named  executor,  but  hath  not  yet  taken 
probate  thereof. ' '  ^ 
Fleadixiflr  Formerly,  if  a  defendant  executor  {de  son  tort)  pleaded 

notp^^pie.  P^"^  administravity  in  an  action  relating  to  the  deceased's 
estate,  he  admitted  the  executorship,  and  could  not  plead 
agency  for  the  rightful  executor  merely,  which  was  em- 
bodied in  another  plea.^    If,  however,  he  produced  a  re- 
tainer from  the  testator,  the  only  way  to  defeat  his  prinid 
facie  right  so  created  would  be  to  produce  the  will  naming 
the  rightful  executors.^    The  same  is  doubtless  the  law  at 
the  present  time  in  effect,  but  the  process  of  putting  it  into 
effect  has  of  course,  by  a  series  of  changes,  become  widely 
different,  and  is  not  within  the  limits  of  the  present  inquiry. 
To  retain        A  person  administering  a  testator's  estate  by  intrusion,®  re- 
"■®**»"V      tained  inter  alia  sufficient  moneys  to  satisfy  the  whole  of  a 
ton  tori  ought  debt  duc  to  his  own  wife,  and  thus  expended  all  the  assets. 

adSiniateator.  ^^  ^^^j  "  ^*  ^^  t^®  opinion  of  all  the  court  that  he  ought 
to  entitle  himself  to  the  executorship,  that  it  may  appear 
to  the  court  that  he  is  such  a  person  as  may  retain.  In 
other  words,  he  was  held  executor  de  son  tortJ^  This  clearly 
implies  also  that  administration  would  repair  the  wrong. 
"  If  one  takes  goods  of  the  deceased  and  hands  them  to 

*  CooU  V.  Whit  (in ff  ton,  16  L.  R.  *  Xe  unqws  executor, 

647.  *  Artioldy.A.yBuil.  N.  P.  143a. 

•  See  in  effect  YardUy  v.  Arnold ,  •  Suscepto  super  se  onere  testamento 
Carr.  &  M.  434.                                      pradict.j  %e. 

3  2  Bl.  Com.  p.  507  (Sweet).  '  Prince  v.  Hoicson,  I  Mod.  208.' 
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anothei^  this  shall  charge  only  the  giver  as  executor  de  son 
tort;^^^  so  that  there  cannot  be  an  executor  de  son  tort  of  Nor  can  there 
an  executor  de  son  torty  but  one  person  can  become  executor  cU9m  tort  of 
de  son  tort  of  two  persons  by  the  same  act.  "^  executor 

An  intestate's  widow,  administratrix  and  assignee  in  But  there  may 
one,  died.     A.,  without  a  grant  of  administration  to  her  be  one  and 
estate,  took  the  lease  of  which  she  was  rightful  assignee,  outor  de  tan 
He  thereby  became  executor  de  son  tort^  not  only  of  the  JwotlMtators' 
administratrix  but  of  the  terms  of  the  lease  also.    He  died,  wills, 
and  his  son  acted  just  as  he  had  done,  and  became  also  a 
double  executor  de  son  tort? 

An  executor  of  an  executor  de  son  tort  is  not  liable  in  ^  q'wlified 

-  ,  .  executor  of  a 

law ;'  nor  a  fortiori  m  equity.  testator  who 

But  an  executor  de  son  tort  of  a  rightful  executor  is  J^^^^^ 
liable,  in  the  same  manner  as  the  rightful  executor,  for  liable; 
the  debt  of  the  original  testator.*  tor  *  ^r*" 

An  executor  under  the  will  of  a  testator,  A.,  who  died  of  a  qualified 
eighteen  years  before  action  brought,  proved  the  will  six-  ^able  for  the 
teen  years  after  A.'s  death.     When  A.  died  he  owed  B.  estate  of  the 
20/.  All  his  other  debts  were  then  paid.   He  had  appointed  tator. 
0.  executor,  who,  as  seen,  proved  sixteen  years  afterwards  The  Statute 
and  administered.    B.  while  living,  and  D.  on  his  death  exonerates 
as  his  surviving  executor,  applied  to  C,  A.'s  executor,  for  ^^^^^ 
payment.    C.  never  paid,  and  at  length  pleaded  the  Statute 
of  Limitations.     In  the  case  before  probate  C.  had  inter- 
meddled and  might  have  been  sued  as  executor  de  son  tort} 
And  so  such  an  executor  taking  out  letters  of  administra- 
tion after  sixteen  years  (or  probate  as  executor  under  the 
will)  may  still  plead  the  statute,  because  he  was  liable  as 
executor  de  son  tort  before  he  became  administrator ;  and 
this  liability  is  not,  it  seems,  capable  of  being  revived. 
Therefore  the  Statute  of  Limitations  protects  an  executor 
de  son  tort  if  he  chooses  to  avail  himself  of  it. 

He  is  subject  to  all  the  liabilities  but  entitled  to  none  He  incurs  all 

the  liabilitiee, 

^  Paull  Y,  Simptofiy  9  Q.  B.  370.  *  Meyriek  t.  Anderson,  14  Q.  B. 

*  Wiiliam8Y.ffealet,9C.F,m.       719. 

'  Anon.,  1  Mod.  294.  *  TFebtter  ▼.  JF,,  10  Ves.  jun.  93. 

D.  N 
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but  has  no 
privileges  of 
an  executor. 

He  cannot 
transfer  his 
office  in  law 
or  equity. 

Kendering  up 
the  estate  no 
answer  for 
muladminis- 
tration,  nor 
can  the  con- 
sent of  the 
executor 
purge  it. 


Executors  <f^ 
ton  tort  mi^ht 
not  prove  Sue 
administra- 
tion. 


of  the  privileges  of  an  ordinary  executor.^  He  cannot 
transfer  his  executorship,  but  the  person  also  to  whom  he 
hands  over  the  property  of  which  he  was  executor  de  son 
fort  is  liable  in  equity.^ 

He  cannot  relieve  himself  from  his  liability  to  an  action 
by  delivering  the  goods  he  has  wrongly  administered  to 
the  rightful  executor  after  the  action  is  brought,  nor 
retain  assets  to  satisfy  his  own  debt  of  a  higher  nature 
by  consent  of  the  rightful  executor  after  action  brought.' 
"An  executor  de  son  tort  cannot  pay  himself  ....  If , 
however,  he  get  goods  into  his  hands,  and  administration 
be  afterwards  granted,  he  remains  chargeable  as  wrongful 
executor,  unless  he  deliver  the  goods  over  to  the  adminis- 
trator before  action  is  brought,  and  then  he  may  plead 
plene  administravit.  From  all  the  authorities  it  is  clear 
that  an  executor  de  son  tort  must  deliver  over  the  goods  of 
the  intestate."*  And  payments  of  such  executors  to  a 
person  about  to  take  out  letters  of  administration  will  not 
free  them  from  their  liability.* 

A  deceased's  estate  vests  in  the  executor,  if  he  leave  a 
will,  from  the  day  of  his  death — in  the  administrator,  if 
he  dies  intestate,  from  the  date  of  the  grant  of  letters  of 
administration.  Therefore,  where  an  administrator,  though 
named  executor,  administered  the  estate  by  selling  deceased's 
goods,  after  notice  of  a  subsequent  will,  the  rightful  exe- 
cutor was  held  entitled  to  recover  from  him  in  respect 
of  them,  and  the  administrator  was  debarred  from  showing 
in  mitigation  that  he  had  administered  the  assets  to  the 
amount  of  the  goods.^  The  reason  of  this  is,  that  the 
executor's  estate  vests  immediately  on  the  testator's  de- 
oease,  and  any  subsequent  acts  by  any  one  are  those  of  an 
executor  de  son  tort.''  An  administrator  derives  his  title 
wholly  from  the  grant.    An  irregularly  obtained  probate 


>  CarmurAiw/v.C.,  2  Phillips,  101. 
3  Eill  V.  Curtis,  1  Eq.  90. 
3  CuriU  Y.  Vernon,  3  T.  R.  587. 
*  Baker  v.  Beresford,  1  Sid.  76 ; 
1  Keb.  285. 


«  LaufieldY,L.,  7  Sim.  172. 

*  WooUey  v.  Clark,  6  Bam.  & 
Aid.  744  ;  1  Dow.  &  Ryl.  409. 

^  Ibid.;  see  judgment  of  Abbottf 
C.J. 
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confers  no  title,  but  a  debt  is  suflBciently  discharged  by 
payment  under  letters  of  administration.^ 

Such  an  executor  may,  after  an  action  for  a  simple  An  executor 
contract  debt,  escape  liability,  by  showing  that  the  assets  may  escape 
had  been  expended  in  discharging  a  specialty  debt,^  that  ^^^^^^^ 
being  a  debt  of  a  higher  degree,  and  its  payment  provided  acts,  such  as 
for  in  law.     "  In  many  cases  it  may  be  very  convenient,  ^JJ|^*credi^ 
and  even  necessary,  that  an  executor  de  son  tort  should  dis-  tor  first ; 
pose  of  the  assets  of  the  deceased  in  due  course  of  adminis- 
tration."'   He,  like  all  others,  cannot  in  law  take  advan- 
tage of  his  own  wrong,  but  all  lawful  acts  which  he 
performs  are    good.^     By   law  specialty  debts  precede 
simple  contract  debts.    An  executor  under  a  plea  of  plene 
administravit  might   give  in  evidence  that  before  action 
brought  he  had  exhausted  the  assets  by  payment  of  debts  of 
the  deceased  not  infeiior  to  that  of  the  plaintiff ;  but  he 
might  plead  payment  of  a  specialty  debt  after  action 
brought.* 

All  lawful  acts  by  executors  de  son  tort  are  held  so ;  ® 
and  such  an  executor,  who  is  but  an  executor  de  factOj  if 
he  do  lawful  acts  with  the  goods,  as  paying  of  debts  in 
their  degrees,  it  shall  alter  the  property  against  the  lawful 
executor,  as,  if  he  pay  just  and  honest  debts,  the  rightful 
executor  shall  not  avoid  that  payment,  and  yet  it  is  an  act 
done  by  one  that  has  no  right.  He  is  not,  however,  quit 
against  the  rightful  executor,  who  may  recover  only  in 
proportion  to  the  estate  misapplied;  and  all  that  he  has 
well  applied  shall  be  abated  in  damages.^ 

Legal  acts,  and  legal  acts  only,  will  be  upheld  by  the 
courts.    A  creditor  of  a  deceased's  estate,  receiving  pay- 

*  Ibid. ;  Best,  J.  •  See  Coulter*8  ease,  5  Coke,  31— 
'  /.^.  a  debt  fully  secured  by      Littledale,  J.    See  also  judgment 

deed.  by  Parke  and  Patteson,  J  J . ,  in  same 

'  Oxmham  v.  Clappf  2  Bam.  &  case. 

Ad.  313.  '  Coulter* 8  ease^   ante;    and  see 

*  I.e.  lawful,  not  as  regards  his  Oraysbrook  y.  Fox^  Plowd.  282  et 
intrusioD ,  but  as  regards  tne  nature  seq. 

of  the  act  itself,  apart  from  him         ^  Parker  v.  Kett^  12  Mod.  467  et 
who  did  it.  seq. 
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ly  himBelf . 


ment  from  an  executor  de  son  tort,  acting  really  as  exe- 
cutor, so  as  to  lead  the  creditor  to  consider  him  the  legal 
representative  of  the  estate,  is  not  compelled  to  refund  ^  to 
the  rightful  representative.^ 

Again,  the  act  of  an  executor  de  son  tort,  is  good  against 
the  true  representative  of  the  deceased  only  where  it  is 
lawful,  and  such  an  act  as  the  true  representative  was 
bound  to  perform  in  the  due  course  of  admimstration.' 
Hence,  it  is  clear  that  any  act,  isolated  or  otherwise,  not 
itheoaimot  strictly  legal,  will  create  an  executorship  de  son  tort.  But 
this  distinction  must  be  remembered,  that  he  cannot  pay 
himself y  though  his  debt  is  of  a  superior  nature.*  Subse- 
quent administration  legalizes  past  torts  imsued  upon  at 
the  time.^ 

What  acts  make  a  person  liable  as  executor  de  son  tort 
is  a  matter  of  law  for  the  judge  to  decide ;  it  is  for  the  jury 
e^Sa?  ^^^  ^  ®^y  whether  the  acts  are  sufficiently  proved.® 

Where  a  person  intermeddles  with  the  estate,  persons 
having  claims  against  it  can  protect  themselves  by  obtaining 
the  appointment  of  a  receiver  in  Chancery  empowered  to 
apply  to  the  Court  of  Probate  for  a  grant  to  administer 
the  estate  on  their  behalf.^ 

An  action  commenced  in  Chancery  for  the  appointment 
of  a  receiver  of  realty  pending  an  action  to  ascertain  the 
validity  of  a  will  in  the  Probate  Division,  was  ordered  to 
be  transferred  to  that  division  imder  s.  24,  sub-sect.  7, 
J.  A.,  1873.8 


lets  are  for 

jury, 

ferences 


*  Thornton  v.  Harding^  2  E.  &  B. 
630. 

'  See  judgment  of  CampbeU,  C.  J. 
3  Buckley  v.  Barber,  6  Exch.  164. 

*  Curtis  V.  Vernon,  3  T.  R.  687, 
affirmed  on  appeal.  And  see 
Alexander  v.  LanCy  Yelv.  137. 

*  C.  V.  r.,  2  Black.  18;  but 
affirmed  on  appeal ;  Pyne  v.  Wool- 
land,  2  Ventr.  180  {temp.  W.  &  M.) ; 
Williamson  v.  Norwich,  Style's  Rep. 
337 ;  1  Ro.  923  ;  Osborne  v.  Bogers, 
Saund.  266  (note  27,  quoting  F.  v. 
IF.,  and  7F.  v.  X.,  antt)  ;    Vaughan 


V.  Browne,  2  Strange,  1106. 
«  Fadget  v.  FHest,  2  T.  R.  97. 

7  Mayor,  3  P.  &  D.  39.  See 
Seton  on  Decrees,  4th  ed.  vol.  1, 
pp.  411  et  seq.y  and  430. 

8  "The  High  Court  of  Justice 
and  the  Court  of  Appeal  respec- 
tively, in  the  exercise  of  the  juris- 
diction vested  in  them  by  this  act 
in  every  cause  or  matter  pend- 
ing before  them  respectively,  shaU 
have  power  to*  grant,  and  shaU 
grant,  either  absolutely  or  on  such 
reasonable  terms  and  conditions  as 
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It  will  be  observed  that  the  majority  of  cases  relating 
to  the  nature  of  an  executorship  de  son  tort  have  been 
adjudicated  upon  in  equity.  It  is  equally  true,  also,  in 
all  probability,  to  say,  that  they  will  continue  to  be  heard 
in  equity;  but  their  relevancy  to  the  present  inquiry 
arises  from  the  fact  that,  by  a  careful  review  of  these 
decisions  only,  and  the  principles  they  embody,  can  it  be 
satisfactorily  ascertcdned  what  act,  intermeddling  or  other- 
wise! a  person  can  perform  in  relation  to  a  deceased  estate, 
without  becoming  liable  as  an  executor  de  son  tort. 

This  portion  of  the  inquiry  relating  to  intermeddling  Unauthorized 
appears  to  relate  to  the  administration  of  a  deceased's  ^1^^^*^^ 
estate,  whether  he  has  or  has  not  left  a  will,  indiscrimi-  oases  tortioiif. 
nately.     Although  from  preceding  decisions  an  executor 
can  only  take  his    title  from  nomination  by  will,   an 
executor  He  son  tort  appears  to  be  an  anomaloiis  creature  of 
the  law,  who  springs  into  being  not  by  the  will  at  all,  but 
by  his  own  tort.     Whether  he  carry  out  the  directions  of 
the  will,  or  tortiously — that  is,  without  a  grant — administer 
an  intestate  deceased's  estate,  he  is  equally  executor  de  son 
tort} 


to  them  shaU  seem  just,  aU  such 
remedies  whatsoever  as  any  of  the 
parties  thereto  may  appear  to  be 
entitled  to  in  respect  of  any  and 
every  leg^al  or  equitable  claim  pro- 
perly brought  forward  by  them  re- 
spectively m  such  cause  or  matter ; 
so  that,  as  far  as  possible,  all 
matters  so  in  controversy  between 


the  said  parties  respectively  may 
be  completelv  and  finally  deter- 
mined, and  all  multiplicity  of  leg^ 
proceedings  concerning  any  of  such 
matters  avoided.*'  See  Barr  v. 
Barr,  W.  N.  1876,  44. 

^  This  seeming  anomaly  in  terms 
appears  to  have  taken  its  origin  in 
an  old  statute,  43  Eliz.  c.  8,  s.  2. 
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CHAPTEE  IX. 
Administration. 


Admimstra« 
tion  under  an 
InteBtaoj. 


AdminiBtra- 
tors  cannot 
transmit. 


Forms  of 
grants. 


Administration  is  of  two  kinds : — 

1.  With  the  will  annexed. 

2.  Under  intestacy. 

1.  Administration  with  the  will  annexed  is  a  grant  under 
a  will,  in  which  there  is  no  executor,  or  where  the  executor, 
if  there  be  one,  fails  or  declines  to  act,  and  either  a  legatee, 
or  him  failing,  a  creditor,  or  other  person,  is  appointed  by 
the  court. 

2.  Administration  under  an  intestacy,  stated  broadly,  is 
a  grant  to  some  person  entitled  to  a  portion  of  the  de- 
ceased's estate  in  distribution  and  in  order  of  priority  of 
right;  or  to  the  immediate  or  more  remote  next  of  kin;  or 
him  failing,  to  a  creditor ;  or,  lastly,  to  a  nominee  of  the 
court. 

But  administrators'  rights,  unlike  those  of  an  executor, 
cannot  be  transmitted.     They  cease  upon  his  death. 

The  various  descriptions  of  grants  of  administration 
usually  made  apply  to  testcicies  and  intestacies  alike.  The 
forms  they  take  are  not  so  various  as  the  objects  in  view 
when  they  are  sought  and  made.  The  procedure  in  rela- 
tion to  each  and  all  of  them  is  almost  similar,  with  the 
exception  of  the  distinct  forms  of  documents  requisite, 
and  the  steps  they  point  out.  The  applicant  may  be 
assisted  by  the  table  below.  The  more  usual  forms  are  as 
follows : — 

Durante  minore  Cetate  :^  (aBbya^mrdian,li^tedtoinajority^ 

*        or  limited  as  regards  the  estate.) 

3f  and  limited  to  the 
general  or  limited.) 


Duran  ie  absP^lUA  *  ^  (^^  '^  agent  for  the  use  and  benefit  of  and  limited  to  the 
.*,•*/  t*»nri,  M,/uc ,»(.»»,         return  of  his  principal,  otherwise  g« 


1  Hagger,  3  Sw.  &  Tr.  65 ;  Burch- 
more,  3  P.  &  D.  139. 
>  PaUiton  v.  Ord,  Bonb.  £zoh. 


166;  Leeaon,  1  Sw.  &  Tr.  468; 
0' Byrne,  1  Hagg.  316;  BMdd}f^  % 
P.  &D.  331. 


generally. 
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De  bonis  non  ;  ^  (general  or  limited,  of  an  estate  administered  in  part.) 

CtBteVOtUfn  *  ^  ^^  administer  that  portion  of  an  estate  to  which  no  giant  has 
■*        hitiierto  applied.) 

Ad  COlligenda  bona  ;  '  (as  to  ooUect  in  and  administer  a  perishable  estate.) 
Ad  litetn  /  ^  (as  to  substantiate  proceedings  in  chancery,  and  limited  thereto.) 

Pendente  lite  ;^   (limited  to  the  condnsion  of  legal  proceedings.) 

fli»suinij>  '6  (as  to  reyive  the  grant  to  a  surviving  executor  on  the  decease  of  his 
Xyewuf^  ,        co-executor  who  has  acted.) 

(to  his  committee,  and 

"For  the  use  and  benefit  of  the  lunatic;"^   ^IJj^  '^oto^niS 

general  or  limiteid.) 


1  Southmead,  3  Curt.  29 ;  WatU, 
1  Sw.  &  Tr.  540,  refofled ;  Lady 
Somerset^  1  P.  &  D.  351,  refused. 

'  Boxleg  Y.  Stubington^  2  Lee, 
642, testacy;  i2Aoa^«,  1  P.  &D.  119. 

>  Clarkington,  2  Sw.  &  Tr.  382 ; 
Wyekoff,  3  Sw.  &  Tr.  22 ;  Walker 
V.  WoUatton,  2  P.  Wms.  584; 
Sehwerdtfeger^  46  L.  J.,  Prob.  46 
(a  grant,  then  without  precedent, 
made  to  a  creditor  to  dispose  of  the 
^odwill  of  a  school,  which  would, 
if  neglected,  rapidly  diminish,  con- 
ditional on  payment  of  proceeds 
into  the  registry,  less  necessary 
expenses). 

*  Chanter,  1  Rob.  274 ;  Davit  v. 
Chanter,  2  PhiU.  660;  Maclean  y. 
Dawson,  1  Sw.  &  Tr.  426;  see  16 
&  16  Vict.  c.  86,  8.  44,  "  If  in  any 
suit  or  other  proceeding  before  the 
court  it  shall  appear  to  the  court 
that  any  deceased  person  who  was 
interested  in  the  matters  in  ques- 
tion has  no  legal  personal  repre- 
sentatiYe,  it  shall  be  lawful  for 
the  court  either  to  proceed  in  the 
absence  of  any  person  representing 
the  estate  of  such  deceased  person, 
or  to  appoint  some  person  to  repre- 
sent Slum  estate  for  all  the  purposes 
of  the  suit  or  other  proceeding,  on 
such  notice  to  such  person  or  per- 
sons, if  any,  as  the  court  shall 
think  fit,  either  specially  or  gene- 
rally by  public  adYortisements ;  and 
the  order  so  made  by  the  said  court, 
and  any  orders  consequent  thereon, 
shall  bind  the  estate  of  such  de- 
ceased person  in  the  same  manner 
in  every  respect  as  if  there  had  been 
a  duly  constituted  legal  personal 
representative   of    su^    deceased 


person,  and  such  leg^  personal 
represontatiYe  had  beoi  a  party  to 
the  suit  or  proceeding,  and  had 
duly  appeared  and  submitted  his 
rights  and  interests  to  the  protec- 
tion of  the  court." 

»  Sutton  Y.  Smith,  1  Lee,  209 ; 
Bellew  V,  B,,i  Sw.  &  Tr.  62 ;  and 
see  C.  P.  A.  1867,  ss.  70,  71  :— 

70.  **  Pending  any  suit  touching 
the  validity  of  the  will  of  any  de- 
ceased person,  or  for  obtaining, 
recalling,  or  revoking  any  pro- 
bate or  any  grant  of  adminisikra- 
tion,  the  Court  of  Probate  may 
appoint  an  administrator  of  the 
personal  estate  of  such  deceased 
person;  and  the  administrator  so 
appointed  shall  have  all  the 
rights  and  powers  of  a  general 
administrator,  other  than  the  right 
of  distributing  the  residue  of  such 
personal  estate ;  and  every  such 
administrator  shall  be  subject  to 
the  immediate  control  of  the  court, 
and  act  under  its  direction.'' 

71.  **  It  shall  be  lawful  for  the 
Court  of  Probate  to  appoint  any  ad- 
ministrator appointed  as  aforesaid 
or  any  other  person  to  be  receiver  of 
the  real  estate  of  any  deceased  per- 
son pending  any  suit  in  the  court 
touching  the  validity  of  any  will 
of  such  deceased  person  by  which 
his  real  estate  mav*  be  affected,  and 
such  receiver  shall  have  such  power 
to  receive  all  rents  and  profits  of 
such  real  estate,  and  such  powers 
of  letting  and  managfing  such  real 
estate,  as  the  court  may  direct." 

6  Abbott  Y.  ^.,  2  Phillim.  678 ; 
Fozard,  3  Sw.  &  Tr.  176. 
"*  Southfnead,  3  Curt.  29. 
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Different 
forms  which 
may  arise. 


It  not  imfrequently  happens  that  a  grant  will  come 
under  more  than  one  of  these  heads,  so  that  they  should 
not  be  regarded  as  distinct  and  separate,  each  one  from  the 
other  in  all  cases ;  for  instance.  In  the  goods  of  Southmead 
was  a  grant  de  bonis  non^  and  "  for  the  use  and  benefit "  of 
a  lunatic. 

Administration  under  either  head  may  be  general, — i.e.j 
for  the  complete  management  of  the  estate ;  it  may  be  to 
continue  it,  for  a  limited  purpose,  as  for  the  execution  of 
certain  duties  imder  a  will.  Stated  shortly,  it  may  be 
either  general,  limited  or  special  as  to  the  estate,  period,  or 
purpose  to  which  the  grant  relates. 


It  now  Tests 
exdosiYely  in 
the  President 
of  the  Probate 
Division. 


The  principle 
of  the  grant. 


Who  is  first 
selected? 


ADM1N18TBAT10N  WITH  THE  WILL  ANNEXED. 

Returning  to  the  will ;  if  the  executors  do  not  or  cannot 
act,  or  act  only  in  part,  or  if  there  be  no  executors  ap- 
pointed, the  steps  now  to  be  taken  apply,  in  all  cases^ 
to  the  grant  of  administration  with  the  will  annexed. 
Inasmuch  as  the  will  contains  certain  directions,  no  matter 
what,  they  will,  if  practicable,  be  carried  out ;  and  in  the 
absence  of  an  immediate  nominee  of  the  testator — i,e.y  an 
executor — the  duty  of  providing  for  their  due  observance 
devolves  upon  others,^  who  are  appointed  by  the  court. 

The  President  of  the  Division,  has,  in  certain  cases,  com- 
plete discretion,  where  there  is  no  will,  and  also  where 
necessity  arises  for  a  grant  under  the  will,  when  the  exe- 
cutor does  not  act  from  some  cause  not  necessary  now  to 
inquire  into.^ 

Those  most  likely  to  discharge  the  office  with  care  and 
diligence  are  selected.  The  grant  is  usually  made  to  those 
having  the  greatest  interest  imder  the  will  or  right  imder 
an  intestacy,  and  therefore  the  greatest  object  in  a  fair 
administration  of  the  estate. 

Under  a  will  a  residuary  legatee  is  generally  selected 


^  Rensloe^s  ease,    6  Coke,  p.  66 
(Bep.  IX.  366). 


=»  C.  P.  A.  (1867),  8.  73,  post, 
Sfbcial  Powebs. 
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beoause  he,  having  only  what  should  happen  to  be  left 
after  all  charges  paid,  is  bound,  for  his  own  sake,  to  be 
careful  in  collecting  in  and  improving  the  estate.^  A 
woman  also,  if  named,  even  though  opposed  by  a  person 
nearly  interested  of  the  other  sex,  will  be  selected,  because 
she  has  the  first  interest  in  the  will,  and  therefore  in  seeing 
its  provisions  duly  carried  out.^ 

Again,  the  ordinary  practice,  where  an  executor  fails  to  (Ordinary 
represent  the  testator,  is  to  make  the  grant  to  the  residuary  g^^i;^^ 
legatee  in  trust,  if  any,  and  him  failing  also,  to  the  person  proved,) 
having  the  beneficial  interest  in  the  residuary  estate  under 
the  will.    Where  there  are  residuary  legatees,  and  residuary 
legatees  in  trust,  the  preference  is  given  to  those  more  im- 
mediately interested  in  the  will.' 

And  a  residuary  legatee,  even  where  there  is  no  prospect 
of  any  residue,  is  entitled  to  the  grant  in  preference  to 
others.     "  He  is  the  testator's  choice ;  the  next  person  in  Why  P 
his  election  to  the  executors.    The  practice  goes  along  with 
that  preference."* 

He  and  his  representatives,  on  the  renimciation  of  an  Priority  of 
executor,  if  there  be  one,  and  in  all  other  cases,  is  preferred  *^^^* 
to  other  legatees,  quite  irrespective  of  the  form  of  grant.* 

Where  a  will  is  not,  nor  will  be,  proved  by  an  executor  The  legatee 
and  trustee  under  it,  he  cannot  transmit  his  office  to  a  the  fiilrt  daim 
representative,  but  the  residuary  legatee  may  then  obtain  to  ^^  grant, 
the  grant.^    Hence  a  mere  trustee  cannot,  as  such,  claim 
administration.^ 

Where  an  executrix,  a  widow,  with  power  on  her  second  Similar, 
marriage  to  appoint  trustees,  married  again  and  died,  with- 
out having  appointed  them,  her  power  was  held  to  have 

^.BepittgUm  y.  EoHand^   2  Lee,  ^  Atkinson  y.  Barnard,  2  Fhill. 

264.  316. 

»  Dobson  V.   Craeherode,   2  Lee,  *  Thirlwall,  6  N.  C.  44. 

326.  ^  Cotusmaker  y.  Chamberlayne,  2 

*  HutchxMon  Y.  Lambert,  3  Add.  Lee,   243 ;    see  alBO  Boddicott    y. 

27.  Lakell,  ibid.  296. 

^  And  Bee  pott,  Tbustebs,  p.  194. 
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Here,  aLso,  a 
testator's  in- 
tention is 
fitricUj  car- 
ried out  by 
the  ooort. 


(An  executor 
dying  before 
probate  P) 

A  residuary 
legatee's  re- 
presentative 
IS  entitled, 
though  the 
former,  an 
executor  also, 
dies  before 
probate. 


oeased  on  her  second  mamage,  and  tlie  residuary  legatee 
was  there  entitled  to  a  grant  with  the  will  annexed.^ 

A  codicil  having  revoked  the  appointment  of  A.,  an 
executor  and  residuary  legatee  in  the  will,  as  regards  the 
executorship  only,  the  court  declined  to  grant  him  ad- 
ministration, as  residuary  legatee,  in  preference  to  other 
nominees  in  the  will,  being  of  the  opinion  that  the  revoca- 
tion of  his  executorship  distinguished  the  case  from  those 
imder  the  ordinary  practice  as  to  residuary  legatees  in 
trust,  and  that  it  could  not  grant  the  administration  to  a 
person  clearly  not  intended  by  the  testator  to  act  in  that 
capacity.^ 

The  rights  of  the  executor  lapse  if  he  dies  before  pro- 
bate, as  seen.^ 

Where  an  executor,  who  is  also  residuary  legatee,  dies 
before  probate,  his  right  as  executor  having  lapsed,  his 
rights  then  as  residuary  legatee  arise,  and,  if  he  leave  a 
representative,  that  representative  will  be  preferred  to  the 
next  of  kin  of  the  original  testator.* 

Thus,  B.,  C,  and  D.,  executors  of  A.'s  will,  and  the  two 
latter  residuary  legatees  also,  all  died  without  probate  or 
administration.  A  grant  of  administration  to  enable  the 
deceased's  representative  to  sue  in  chancery  was  made, 
limited  to  that  purpose  only,  to  E.  Subsequently  ad- 
ministration* of  the  rest  of  the  testator's  estate  passed  to 
P.,  a  creditor,  who  soon  afterwards  died.  Thereupon  the 
executors  of  B.  (deceased  without  probate),  upon  citation 
to  accept  or  refuse  administration  with  A.'s  will  annexed, 
as  executors  of  his  executor, — failing  their  appearance  to 
which  P.'s  executor  proposed  to  take  the  grant, — did  not 
appear.     The  grant  ^  was  then  made  to  F.'s  executor,  but, 


1  Sond  V.  Faikmij,  2  Lee,  371. 

*  Foyer,  Dea.  &  Sw.  184. 

'  Richardson  v.  Seitej  12  Mod. 
306. 

*  This  was  well-defined  law  in 
1580  (Ystcd  V.  Stanley,  Dyer, 
372  (8) ),  and  has  remained  so  since, 


the  rights  and  liabilities  of  the 
executor  having,  it  seems,  under- 
gone but  little  change  sinoe  that 
period. 

*  With  the  will  annexed. 

®  De  bonis  nan. 
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in  process  of  sealing  it,  a  caveat  was  disoovered  in  the  seal 
book  entered  against  it.  Thereupon  the  executors  of  0. 
appeared  and  prayed  the  court  to  rescind  the  letters  to 
F.*s  executor  in  their  favour.  The  caveat  had  been 
entered  by  a  blunder,  taking  the  place  of  an  opposition  to 
the  grant  to  F.*s  executor.  As  the  grant  had  not  yet 
passed  the  seal  of  the  court,  it  was  rescinded  and  made  to 
G.'s  executors,  not  as  executors  of  the  testator's  executor, 
because  he  never  proved,  but  as  representatives  of  his 
residuary  legatee.^ 

A  residuary  legatee,  having  renounced,  was  allowed  to  Similar  as  to 
retract,  though  the  applicant  was  a  large  creditor  of  the 
estate,  because,  according  to  the  practice,  a  renunciant  can 
always  retract  before  the   grant  has   passed  the    seal.^ 
Representation    is   not  usually   granted   in  an  inferior  Thesnperior 
capacity,  where,  under  the  will,  a  superior  capacity  is  reprwrata- 
contemplated.     Thus,  where  A.,  B.,  and  C,  executors  and  ^iJ^^'**^^ 
residuary  legatees  in  trusty  had  renounced  representation 
in  both  capacities,   and    administration    with    the    will 
annexed  had  been  granted  to  the  residuary  legatee  for 
life,  who  died,   leaving  the  estate  unadministered,   the 
court  refused  to  permit  one  of  the  residuary  legatees  in 
trust  to  pass  over  his  superior  representative  character  as 
executor,  and  take  administration  only  as  residuary  lega- 
tee in  trust,  t.  e.j  to  represent  the  testator  in  an  inferior 
capacity.* 

An  executor  and  legatee  in  one  must,  if  he  intends  to  An  executor, 
represent  the  testator,  prove  the  will,  except  by  leave  of  the  residuary 
the  court.     He  will  not  be  allowed  to  take  administration  legratee,  muat 
with  the  will  annexed  as  a  legatee.*    Till  latterly  the  rule  executor,  if 
was  strictly  observed.     B.,  widow  and  executrix  of  A.,  ***^* 
died,  having  appointed  a  niece,  C,  her  executrix  and 
residuary  legatee.     C.  renounced,  and  no  representation 

^  Jones  v.  Baytaghy  Phillim.  635.  pear  to  be  so  strict. 

»   Watert,  2  Robert.  142  ;  7  N.  C.  *  Bullock,    1   Robert.   276.     See 

380.  also  Loftuty    3  Sw.   &  Tr.   307; 

3  Richardton,  1  Sw.  &  Tr.  515.  Rule  50,  anU^  p.  153. 
The  present  practice  does  not  ap- 


188 


Administration 


Ambignity 
of  reeiduary 
bequest. 


Residuary 
bequest. 


to  B.  was  taken  out.  D.,  a  son  of  A.  and  B.,  took 
administration  of  A.'s  estate  nnadministered  in  part  by  B. 
Property  came  to  B.'s  estate  requiring  administration. 
C.  thereupon  applied  as  residuary  legatee  for  a  grant  with 
B.'s  will  annexed,  i,  ^.,  in  an  inferior  capacity.  Had  she 
applied  as  executrix,  she  would  then  have  been  entitled 
and  compelled  to  administer  A.'s  estate  as  executrix 
of  its  executrix,  B.  D.,  however,  had  already  obtained 
administration  of  the  estate  of  A.,  his  father,  and  henoe 
C.  and  D.  would  have  been  together  administering  the 
same  estate.  Notwithstanding  this  difficulty,  C.  was  not 
allowed  to  take  a  grant  to  represent  B.'s  estate  in  the 
inferior  capacity. 

Where  there  is  no  clear  disposition  of  the  residue,  and 
the  executors  renounce,  the  grant  goes  to  the  next  of  kin,^ 
and  by  the  practice  a  memorandimi  that  the  grant  was  so 
made  because  there  was  no  clear  disposition  was  added,^ 

A  bequest  of  "  all  my  household  goods,  etc.,  and  aU 
other  effects  wheresoever  and  whatsoever  unto  A."  in  a  will  con- 
taining no  other  gift  of  general  personal  estate,  but 
certain  other  specific  bequests,  conveys  the  residue  to  A., 
and  so  makes  her  residuary  legatee.^ 

Under  the  words  "money  that  may  result  from  the 
sale  of  my  effects "  the  beneficiary  is  not  a  residuary 
legatee.  Effects  mean  something  that  may  be  sold,  but  a 
legacy  would  not  be  included  in  such  a  definition.* 

As  seen,  residuary  legatees  (usually)  have  a  prior  claim 
to  residuary  legatees  in  trust,*  and,  upon  other  autho- 
rities,® it  is  clear  that  where  both  capacities  are  occupied 
by  one  person  under  the  same  will,  if  he  represent  at  all, 
it  should  be  in  the  superior  capacity. 

Kesiduary  legatees  also  take  administration  before  next 
of  kin,^  interest  coming  before  abstract  right.     Henoe,  if 


^  Here  distinct  persons. 
'  Atton^  60  L.  J.,  Prob.  77. 
'  Shepheardf  48  L.  J.,  Prob.  62. 
♦  O'Loughlin,  2  P.  &  D.  102. 


f  Payer,  1  Dea.  &  Sw.  184 ;  but 
this  depends  on  the  wiU. 
«  Richardson,  1  Sw.  &  Tr.  616. 
'  Bigg  v.  Keen,  1  Lee,  124. 
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a  residuary  legatee  is  next  of  kin  also,  he  should  represent 
in  the  former  capacity. 

A  sole  executrix  and  universal  legatee  renounced  her 
rights  under  the  will  appointing  her,  but  was  allowed  to 
retract  in  an  inferior  capacity.  She  had  not  renounced 
her  beneficial  interest  in  the  inferior  capacity.^ 

But  an  executor  who  has  not  acted,  must  be  cited  before  But  if  execu* 
administration  is  granted  to  a  legatee,^  except  under  JiStion^i^rt 
sect.  73,  C.  P.  Act,  1857.^  pw<>ede  ad- 

A  residuary  legatee's  representative,'*  may  represent  the  Reprewnta-' 
original  testator.  tion. 

Where  there  is  no  lapse  of  representation,  the  chain  is  The  ohain 
continued  in  the  representative  of  the  representative,  the  ^J^""®°**' 
grant  of  administration  with  the  will  annexed  being  made 
to  the  last  representative,  in  preference  to  an  intermediate 
residuary  legatee,  he  having  prior  interest.     And  so  the 
residuary  legatee's  right,  like  that  of  the  executor,  continues  applies  only 
the  chain  of  representation  in  his  legal  representative.*         le^See^*^ 

And  this,  though  an  executor  dies  without  proving  the  though  they 
testator's  will ;  for  if  he  be  also  a  residuary  legatee,  he  still  alao^^"  " 
represents  the  testator  by  his  representative.® 

The  chain  of  representation  by  executorship  is  severed 
by  the  first  administration  ;  but  there  are  two  chains,  one 
under  executorship,  the  other  under  administration.  If  An  executor 
an  executor  dies  without  probate,  the  testator's  personalty  Juary  ^'tee. 
then  goes  to  the  residuary  (or  other)  legatee,  if  there  is 
one,  and,  if  not,  as  imder  an  intestacy ;  ^  but  if  he  be  also 
himself  residuary  legatee,  then  the  testator's  personalty 
vests  in  him.  "  Which  is  a  demonstration  that  the  making 
a  man  executor  is  not  giving  him  the  personal  estate ;  for, 
in  the  one  case  only,  where  the  personal  estate  is  given  to 
the  executor,  on  the  death  of  such  executor  shall  his  next 

1   Wheelwright,  47  L.  J.  (N.  S.)  *  WetdHll  v.  Wright,  2  PhUlim. 

Pmb.  87  ;  and  3  P.  D.  71.  247. 

»  Leach,  Dea.  &  Sw.  294.  *  Thomat  v.  Baker,  1  Lee,  341. 

'  See  post,   CiTATioire;   Special  *  Farringtm  v.  Knightly,    1   P. 

PowxBS.  Wms.  643  et  »eq. 

'  Ibid.,  p.  652. 
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of  kin  have  the  personal  estate  (t.(?.,  where  he  is  also  resi- 
duary legatee),  but  not  in  the  other."  ^ 
The  adminifl-       Where  he  is  not  a  residuary  legatee,  and  dies,  leaving 
executor  only,  the  estate  unadminstered  (wholly  or)  in  part,  a  grant  with 
may  act  at       ^j^^  ^Qj  annexed,  to  his  administrator  will  issue,  where 

vlXI168*  •  •      • 

those  having  a  prior  right  are  abroad,  upon  security  being 
Interest  P         given.^    A  legatee  (of  course)  takes  when  those  having 

prior  interests  fail  to  do  so.^ 
Intherepre-        Where  there  is  contention  [the  husband  of]  a  substi- 
residuary         tuted  residuary  legatee  is  entitled  to  a  grant  of  adminis- 
legatees  sub-    t^ation  with  the  will  annexed,  in  preference  to  [the  hu»- 

Btitution  pre-    .-„-,,,  .,.,  , 

cedes  life  in-    band  of  J  the  sole  executrix  and  residuary  legatee  for  life^ 
terest.  r^^^  reason  for  this  lies  in  the  fact  that  the  only  property 

unadministered  was  that  in  which  the  wife  had  clearly  only 
a  life  interest.     The  property  then  vested  in  the  deceased, 
whose  husband  surviving  her  took  her  right.     "  The  ques- 
tion here  is  not  between  the  residuary  legatees  and  the 
next  of  kin,  but  between  the  representative  of  a  person 
who  had  a  life  interest,  and  the  representative  of  a  person 
who  had  a  substituted*  interest."® 
The  next  of         If  the  next  of  kin  has  no  interest,  he  may  be  excluded, 
primdfaeis      and  the  administration  be  granted  to  a  person  who  has  an 
right  only ;      interest  in  the  effects. 

The   next  of   kin  has  the   primd  facie   right  (only), 

but  if  there  is  a  residuary  legatee,  the  latter  would  be 

entitled.^ 

but  where  re-      It  appears,  therefore,  that  an  applicant  as  next  of  kin 

tee'aS  he*'    ^^^7  '^^  ^^^  Succeed  (if  opposed) ;  but  "  where  he  is  both 

always  sue-     next  of  kin  and  residuary  legatee,  neither  law  nor  practice 

warrant  a  refusal "  of  the  grant,  and  it  accordingly  always 

issues.^ 

*  1  P.  Wms.  p.  663.  *  Or  reversionary. 

'  Sickt,  39  L.  J.,  Prob.  27.  «   IFeidrilly.  Wright,  ante.v,  189. 

8  ITurreli  v.  IT.,  1  Lee,  168.  "f  Taylor  v.  Diplock,  2  Phillim. 

*  WeidriU  v.  Wrighty  ante,  p.  189.       277. 

The  words  in  brackets  are,  under  "  Linthwaite  v.  Galloway,  2  Lee, 

the    Married    Women's   Property      414 ;  2)t^(?A>W,  2  P.  &  D.  162. 
Act  of  1882,  now  unnecessary. 
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Where  two  applicants  had  equal  rights,  the  court  selected,^  'E^nsl  righto  P 
and  would  doubtless  do  so  now. 

At  times  also,  as  here,*  there  may  be  a  contention  between  ^  oonientionP 
two  applicants  of  equal  degree.     "  In  such  case  the  con- 
stant rule  has  been  to  grant  administration  to  the  greatest 
interest."     This  must  be  taken  to  denote  equality,   as  ^?J^  ®* 
regards  relationship,  i.e,y  right  as  next  of  kin.     Such  a  case  quent,  of  in- 
may  obviously  arise  frequently,  but  an  equality  of  interest  *«'^***^»  aotso. 
would  be  less  frequent.     To  explain  : — ^A  testator  has  two 
nephews,  who  are  cousins.    Ue  appoints  one  only  a  legatee. 
That  one  has  an  equal  right  with  the  other,  but  a  prior 
interest. 

Where  a  widow,  as  residuary  legatee,  obtains  a  grant  of  ^^^uary" 
administration  with  the  will  annexed,  it  is  customary  to  legatees  P) 
limit  her  grant  to  her  widowhood.^  Practice. 

A  minor,  sole  next  of  kin  and  residuary  legatee,  may  ^S^^^®** 
select  a  guardian  for  a  grant  of  this  form  inter  alia^  who  residuary 
can  only  be  appointed  by  a  will  executed  accordincr  to  %**^)  ^ 

,   X   i    «  °         hifl  goardian, 

Statute.'  how  ap- 

The  court  will  not  assign  a  guardian  to  an  infant  en  Y^^^'^ 
ventre  aa  mire,  for  the  purpose  of  taking  a  grant.® 

Where  a  testator  and  his  residuary  legatee  die  at  the  S^^  \^' 
same  time,  and  the  executor,  if  there  be  one,  does  not  act,  residuaiy 
administration  with  the  will  annexed  follows.^  tether  (or 

The  next  of  kin  are  entitled  primA  facie  to  a  deceased's  any  nominee)  P 
personal  estate,  as  is  the  heir-at-law  to  his  real  estate,  and  the^^^  ^ 
in  either  case  the  onus  probandi  lies  upon  those  setting  up  a  ^««  of  proof  P 
claim  as  by  will  to  prove  their  right.^    Prom  this,  it  follows 
that  persons  claiming  as  or  through  the  residuary  legatee 
must  obtain  a  grant,  or  prove  their  authority  under  it. 

Cases  constajitly  arise  where  the  next  of  kin,  though  Effect,  as  to 
not  residuary  legatees,  are  entitled  to  apply  for  a  grant  of  the  death' 

^  Taylor  y.  8Juir$,  Thos.  Jones,  ^  Carmiehael,    32  L.  J.,    Prob. 

Pt.  I.  161.  70. 

'  Elwet  V.  E.y  2  Lee,  676.    See  *  Fawkner  v.  Jordany  2  Lee,  327. 

also  Tucker  v.  Wettgarth,  2  Add.  Sco  12  Car.  II.  o.  24,  s.  8. 

362.  «   Walker  v.  CarUtt,  2  Lee,  660. 

3  Teed,  7  N.  C.  385.  '   Underwoods,  Wing,  4  Do  G., 

M.  &  a.  633. 
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of  husband 
and  wife  at 
the  same 
time? 


(A  similar 
case  in  fact 
and  law.) 


(A  grant 
to  sue  under 
Lord  Camp- 
bell's Act  ?) 


Administra- 
tion under 
a  married 
woman's  will. 


under  the  will ;  for  instance,  a  husband  makes  his  wife 
executrix  and  residuary  legatee.  If  she  survive  him,  her 
right  is  complete,  but,  where  it  is  doubtful  if  she  has  sur- 
vived him,  those  who  claim  through  her  as  having  so  done, 
must  prove  their  case,  otherwise  his  next  of  kin  are  en- 
titled ;  their  right  of  course  is  good,  as  stated  above,  unless 
a  better  title  by  his  will  defeats  it,  as  that  of  an  executor 
or  a  residuary  legatee.^ 

In  a  similar  case  a  grant — in  opposition  to  the  principles 
usually  regulating  it,  which  are,  that,  where  the  death  of 
husband  and  wife  have  taken  place  at  about  the  same  time, 
and  no  evidence  is  forthcoming  that  either  survived  the 
other,  the  next  of  kin  of  each  is  entitled  to  a  grant  of 
administration  with  the  will  annexed  of  the  estate  of  each 
— was  refused.* 

Under  Lord  Campbell's  Act,^  an  action  must  be  brought 
for  compensation  within  twelve  months  after  the  deceased's 
death.  If  the  representative  is  abroad  and  not  likely  to 
return  to  commence  the  action  within  the  twelve  months, 
the  division  will  grant  administration  with  the  will  annexed 
to  a  representative  for  the  purposes  of  the  action  only  ;  and 
obviously  also,  if  the  deceased  be  killed  intestate,  a  limited 
grant  would  follow  for  this  purpose  if  a  general  grantee 
were  wanting. 

"  The  practice  of  granting  administrations  with  the  will 
annexed  of  a  deceased  wife's  will  to  her  representatives, 
where  the  beneficial  interest  in  the  property  belongs  to  the 


*  U,  V.  W,t  ante,  and  see  Taylory. 
Diplocky  2  Fhillim.  261  ;  and  see 
also  Selwyrij  3  Hagg.  748 ;  Colvin  v. 
JJ.  M.  Froeurator-Generaff  1  Hagg. 
93 ;  Murray ^  1  Curt.  596 ;  Salter- 
thwaite  v.  Powell^  1  Curt.  705.  See 
also  Sillock  v.  Booth,  1  Young  & 
CoU.  Ch.  Rep.  117  ;  and  Wing  v. 
Angrave,  8  H.  L.  183. 

*  Wheeler,  31  L.  J.,  Prob.  40. 

'  9  &  10  Vict.  c.  93,  8.  2,  "  And 
be  it  enacted,  that  every  such  ac- 
tion shall  be  for  the  benefit  of  the 
wife,  husband,  parent  and  child  of 
the  person  whose  death  shall  have 
been  so  caused,  and  shaU  be  brought 


by  and  in  the  name  of  the  executor 
or  administrator  of  the  person  de- 
ceased ;  and  in  every  such  action 
the  juiy  may  give  such  damages 
as  they  may  think  proportioned  to 
the  injury  resulting  from  such 
death  to  the  parties  respectively 
for  whom  and  for  whose  benefit 
such  action  shall  be  brought ;  and 
the  amount  so  recovered,  after  de- 
ducting the  costs  not  recovered 
from  the  defendant,  shall  be  di- 
vided amongst  the  before-men- 
tioned parties  in  such  shares  as  the 
jury  by  their  verdict  shall  find 
and  direct.*' 


with  the  Will  annexed. 
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representatives  of  the  husband/  is  very  inconvenient,  and 
in  defiance  of  all  principle.  Notwithstanding  the  statutes^ 
require  that  administration  shall  be  granted  to  the  next  of 
kin,  it  has  been  solemnly  decided  that  the  residuary  legatee 
is  entitled,  and  it  has  always  since  been  the  practice  so  to 
grant  it.'  In  that  and  every  other  instance  but  the  present* 
under  an  intestacy  the  right  of  administration  follows  the 
right  of  property."  * 

A  person  entitled  both  to  a  grant  and  to  property  under  Aflsigninflr  i 
a  will,  may  assign  his  interest  in  the  property,  and  though  ^^t  if 
he  may  not  assign  his  right  to  the  grant,^  if  opposed,  unless  unopposed 
the  will  permits  it,  yet,  in  the  absence  of  contest,  and  of 
prior  interests,  his  assignees  will  obtain  the  grant.     But  he 
must  first  be  cited. 

Thus,  an  executor  and  universal  legatee -assigned  his 
interest  under  the  will  appointing  him  to  trustees  for  the 
benefit  of  his  creditors.     The  trustees  thereupon  cited  him 


a 


»  See  29  Car.  II.  c.  3,  s.  25, 
"And  for  the  explaining  one  act 
of  this  present  parliament,  inti- 
tuled *An  act  for  the  better  set- 
tling intestates  estates,'  be  it  de- 
clared by  the  authority  aforesaid, 
that  neither  the  said  act  nor  any- 
thing therein  contained  shall  be 
construed  to  extend  to  the  estates 
of  feme  coverts  that  shall  die  in- 
testate, but  that  their  husbands 
may  demand  and  have  administra- 
tion of  their  rights,  credits,  and 
other  personal  estates,  and  recover 
and  enjoy  the  same,  as  they  might 
have  done  before  the  making  of 
the  said  act.''  And  see  22  &  23 
Car.  II.  c.  10. 

«  31  Edw.  III.  St.  1,  c.  U,  and 
21  Hen.  VIII.  c.  6,  s.  3,  sub-s.  6, 
<*  And  in  case  any  person  die  in- 
testate, or  that  the  executors  named 
in  any  such  testament  refuse  to 
prove  the  said  testament,  then  the 
said  ordinary  or  other  person  or 
persons  having  authority  to  take 
probate  of  testaments,  as  is  above 
said,  shall  grant  the  administra- 
tion of  the  goods  of  the  testator  or 

D. 


person  deceased  to  the  widow  of 
the  same  person  deceased,  or  to  the 
next  of  his  kin,  or  to  both,  as  by 
the  discretion  of  the  same  ordinary 
shaU  be  thought  good,  taking 
surety  of  him  or  them  to  whom 
shall  be  made  such  commission  for 
the  true  administration  of  the 
goods,  chattels,  and  debts  which 
he  or  they  shall  be  so  authorized 
to  minister ;  (7)  and  in  case  where 
divers  persons  claim  the  adminis- 
tration as  next  of  kin,  which  be 
equal  in  degree  of  kindred  to  the 
testator  or  person  deceased,  and 
where  any  person  only  desireth 
the  administration  as  next  of  kin, 
where  indeed  divers  persons  be  in 
equality  of  kindred,  as  is  aforesaid, 
that  in  every  such  case  the  ordi- 
nary to  be  at  his  election  and 
liberty  to  accept  any  one  or  more 
making  request,  where  divers  do 
require  the  administration." 

^  Thomas   v.  Butler^  1  Ventris, 
217. 

*  3  Keb.  27. 

*  Gill,  1  Hagg.  341. 
^  Ante,  p.  147. 
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Administra- 
tion to  nomi- 
nees under  a 
power. 


Administra- 
tion to  the 
husband 
under  his 
wife's  will. 


Trustees? 


When  suc- 
cessful appli' 
cants? 


to  appear  and  take  probate,  and  upon  his  not  doing  so 
obtained  administration  with  the  will  annexed.^ 

When  those  primarily  entitled  do  not  act  the  court  will 
grant  administration  to  any  persons  having  even  an  in- 
direct interest  under  the  will.  For  instance,  when  the 
sole  executor  and  universal  legatee  in  trust,  under  a  will 
giving  a  married  woman  power  to  nominate  tru8teQ3  of 
property  coming  to  her  under  the  will,  refused  to  act,  and 
she  thereupon  appointed  trustees  and  assigned  her  interest 
under  the  will  to  them  on  trust  and  her  right  to  adminis- 
tration ;2  the  court,  subject  to  the  production  of  the 
original  power,  issued  the  grant  as  prayed. 

Administration  of  a  married  woman's  will  executing  a 
power,  but  naming  no  executors,  has  been  granted  to  her 
husband,  though,  by  the  practice  in  the  registry,  the  inte- 
rested parties  are  usually  selected.'  "  Where  there  was  no 
appointment  of  an  executor  in  a  feme  cover f  8  ^  will,  the 
husband  was  generally  entitled  to  the  administration  with 
the  will  annexed."  Here  the  interest  was  held  to  be  in 
the  husband.^ 

The  broad  rule  where  these  grants  are  made  in  such 
cases,  as  in  all  others,  is  to  follow  the  interest.  When  a 
married  woman's  will  names  no  executor,  the  grant, 
though  usually  made  to  the  husband  in  the  absence  of  a 
greater  interest,®  is  entirely  in  the  discretion  of  the  court.'^ 

A  person,  empowered  under  a  will  as  trustee  only  for  a 
special  purpose,  and  having  no  other  interest,  will  fail  in 
an  application  for  a  general  grant  with  the  will  annexed,® 
or  it  seems  any  grant  if  opposed.^ 

In  no  case  where  representation  is  sought  wUl  substituted 
trustees  be  admitted  to  it  imless  all  parties  beneficially  in- 


*  Mayhexo  v.  Kewatead,   1  Curt. 
693. 

«  Martiiidale,  1  Sw.  &  Tr.  8 ;  27 
L.  J.,  Prob.  29. 

3  Dawson t  2  Kobert.  136. 

*  Martindale  and  Fine^  ante, 

*  Salmon  v.  HaySy  4  Hagg.  386. 


*  Brenchley  v.  Xyw»,  2  Bobert. 
441. 

'  As  in  Martindale  and  Pim^  1 
Sw.  &  Tr.  8 ;  27  L.  J.,  Prob.  29 ; 
1  P.  &  D.  388. 

8  Faukner  v.  Jordan^  2  Lee,  327. 

®  See  Cousstpuiker  v.  Chamber^ 
layne,  2  Lee,  243. 
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terested  in  the  trust  properties,  and  d  fortiori  as  legatees 
under  the  will,  are  cleared  o£f,  and  until  the  trusts  actually 
vest  in  the  substituted  trustees.^ 

A.  appointed  executors  and  residuary  legatees  in  trust.  Grants  under 
Under  the  Trustees  Act '  certain  substituted  trustees  were  ^o^t  p"™*^ 
appointed  to  represent  the  estate  in  a  suit  in  Chancery. 
Prior  to  an  application,  as  substituted  residuary  legatees  in 
trust,  for  administration  with  the  will  annexed  of  the  un- 
administered  estate,  they  cited  the  surviving  executor  to 
accept  or  refuse,  and  the  latter  did  not  appear,  whereupon 
they  applied  for  a  grant.  As  the  order  in  Chancery  fully 
vested  the  rights  of  the  former  trustees  in  the  substituted 
trustees,  the  court  made  the  grant  as  prayed.^ 

The  office  of  a  person  acting  under  a  power  of  attorney  Under  letters 
ceases  upon  the  action  of  his  principal.  Thus,  where  °  a<*o"i®y- 
administration  with  the  will  annexed  "for  the  use  and 
benefit  of  "  the  testator's  son — one  of  two  executors  (the 
other  having  renounced) — was  granted  in  his  absence  to 
his  agent,  and  where  the  principal  on  his  return  to  England 
took  the  executor's  oath,  and  proved  the  will,  praying 
that  the  administration  should  be  declared  to  have  ceased 
and  expired,  and  the  probate  granted  to  him,  it  was  done. 
And  as  it  was  doubted  in  the  registry  whether  the  more 
correct  form  were  not  revocation  of  the  attorney's  grant,  the 
court,  having  settled  the  question,  directed  further  that 
future  grants  of  this  description — durante  absentia — to 
attomies  or  agents,  should  be  limited  "for  the  use  and 
benefit  of,"  and  until  the  principal  should  apply .'^    From 


1  Cresswell  v.  C,  2  Add.  342. 

»  13  &  14  Vict.  c.  60,  8.  32, 
**That  whenever  it  shall  be  ex- 
pedient to  appoint  a  new  trustee  or 
new  truBtees,  and  it  shall  be  found 
inexpedient,  difficult,  or  impracti- 
cable so  to  do  without  the  assist- 
ance of  the  Court  of  Chancery,  it 
shaU  be  lawful  for  the  said  Coiurt  of 
Chancery  to  make  an  order  appoint- 
ing* a  new  trustee  or  new  tiiistees 


either   in   substitution    for  or  in 
addition  to  any  existing  trustee  or 

3  Woodfall  V.  Arbulhmtf  3  P.  & 
D.  108. 

*  Casiidy,^  Hagg.  360;  and  38  Geo. 
3,  c.  87 :  "Whereas  the  laws  now 
existing  are  not  sufficient  to  enforce 
a  speedy  distribution  of  the  assets 
of  deceased  persons  where  the  exe- 
cutor to  whom  probate  of  the  will 
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oeasing. 


this  it  is  clear  that  grants  to  attomies  or  agents  will,  in  all 
ordinary  cases,  be  subservient  to  the  movements  of  those 
for  whom  they  temporarily  administer  the  estate.  The 
word  acting^  above  used,  must  be  taken  to  include  any  act 
affecting  the  representation. 

A.,  an  absent  executor,  not  proving,  B.,  his  attorney, 
under  an  administration,  acted  for  him.  A.  died,  leaving 
C.  his  executor,  for  whom  similar  administrations  of  both 
wills  were  taken  out,  /.  r.,  not  only  of  A.'s  estate,  but  also 
of  the  estate  of  which  he  was  executor,  and  which  had 
hitherto  been  administered  by  his  attorney  as  above.  The 
original  testator's  estate  was  not  yet  fully  administered  on 
A.'s  death.  In  a  suit  regarding  the  rights  and  liabilities 
of  the  representative  of  the  original  testator,  it  was  decided 
on  the  clearest  possible  grounds,  that  representation  vested 
in  A.'s  executor  or  his  agent ;  because  on  A.'s  death  the 


hath  been  granted  is  out  of  the 
jurifidiotion  of  his  Majesty's  courts 
of  law  and  equity ;  be  it  therefore 
enacted  by  the  king's  most  excellent 
Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and 
by  the  authority  of  the  same,  that, 
at  the  expiration  of  twelve  calendar 
months  from  the  death  of  any  testa- 
tor, if  the  executors  or  executor  to 
whom  probate  of  the  wiU  shall 
have  been  granted,  are  or  is  then 
residing  out  of  the  jurisdiction  of 
his  Majesty's  courts  of  law  and 
equity,  it  shall  be  lawful  for  the 
Ecclesiastical  Court  which  hath 
granted  probate  of  such  will,  upon 
the  application  of  any  creditor, 
next  of  kin  or  legatee,  groimded  on 
the  affidavit  hereinafter  mentioned, 
to  grant  such  special  administration 
as  hereinafter  is  also  mentioned ; 
which  administration  shall  be  writ- 
ten or  printed  upon  paper  or  parch- 
ment, stamped  only  with  one  five 
shilling  stamp,  and  shall  pay  no 
further  or  other  duty  to  his  majesty, 
his  heirs  or  successors."  C.  P.  A. 
1857,  s.  74  :   **  The  provisions  of  an 


act  passed  in  the  thirly-eighth  year 
of  his  late  Majesty  King  George 
the  Third,  chapter  eighty-seven, 
shaU  apply  fin  like  manner)  to  aU 
cases  where  letters  of  administra- 
tion had  been  granted,  and  the  per- 
son to  whom  such  administration 
shall  have  been  granted  shall  be 
out  of  the  jurisdiction  of  her  Ma- 
jesty's coiirts  of  law  and  equity." 
And  (1858),  s.  18 :  **  The  provisions 
of  an  act  passed  in  the  thirty- eighth 
year  of  George  the  Third,  chapter 
eighty-seven,  and  of  the  Court  of 
Probate  Aot,  shall  be  extended  to 
all  executors  and  administrators  re- 
siding out  of  the  jurisdiction  of 
her  Majesty's  Courts  of  Law  and 
Equity,  whether  it  be  or  be  not  in- 
tended to  institute  proceedings  in 
the  Court  of  Chancery,  and  to  all 
grants  made  before  and  subse- 
quently to  the  passing  of  the  last- 
mentioned  act,  and  it  shaU  be  law- 
ful to  alter  the  language  of  the 
grant  prescribed  by  the  first-named 
statute  so  as  to  make  it  apply  to 
grants  made  in  the  Court  of  Pro- 
bate under  the  said  last -mentioned 
act." 
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power  of  attorney  to  B.  at  once  ceased,  and  with  it  all 
right  of  representation  under  the  appointment.^ 

The  right  of  the  grantee  as  agent,  under  the  precedent  An  executor's 
just  quoted,  was  here  recognized,  but,  inasmuch  as  the  TO^reand 
absent  principal  might  be  dead,  upon  which  event  the  right  office? 
of  representation  in  both  principal  and  agent  would  at  once 
eease,^  a  complete  title  to  trust  properties  could  not  then 
be  given  by  the  attorney,  in  the  sole  capacity  of  agent,  for 
an  absent  executor.* 

So  that  an  attorney's  title  as  agent  of  the  testator's  He  cannot 
representative  for  all  purposes, such  for  instance  as  the  sale  SeteUtle^" 
of  lands,  is  not  complete,^  and,  on  the  death  of  the  repre- 
sentative, the  attorney's  sub-representative  capacity  of  both 
his  deceased  principal  and  the  original  testator  ceases. 

A  letter  of  attorney  to  take  a  grant,  is  at  all  times  His  grant  is 
revocable  by  him  giving  it,  irrespective  of  the  grant,  as  it  rovocabler 
is  merely  authority  to  an  agent.* 

At  times  an  attorney  was  appointed  by  the  court,  where  The  court  at 
it  was  necessary  to  administer  an  estate,  and  no  letters  of  appdntS 
attorney  eidsted.®    A.  died  intestate.     B.,  C,  D.  and  E.  ^^^™J 
were  next  of  kin,  in  the  order  named.     B.  was  abroad. 
A.'s  estate  was  perishable.     B.'s  wife,  imder  a  general 
power  of  attorney,  applied  for  a  grant  to  administer  it. 
C,  D.  and  E.,  or  their  representatives,  opposed,  there 
being  no  special  letter  of  attorney,  and  the  general  one 
being  twenty-one  years  old.     Under  the  circimistances, 
however,  the  court  granted  the  administration  prayed,  as 
B.'s  representatives  were  primarily  entitled,  and  as  the 
estate  was  perishable.' 

»  Suwerkrop  v.   Lay,  8  A  &  E.  G.  376. 

624.  *  Unless  the  combination  already 

2  Unless  a  most  unlikely  combi-  alluded  to  exists,  see  S,  v.  D.,  ante, 
nation    of     drcumstances    arose,  and  the  further  one  exists  in  his 
namely,   the  double  right  in  the  appointment  as  executor  of  the  de- 
agent  to  represent  the  principal  as  ceased  representative, 
agent,  and  the  testator  as  next  in  *  Pipon  v.  Wallis^  1  Lee,  402. 
order  of  nomination  under  his  will.  *  Lucas  v.  X.,  2  Lee,  576. 

'  Webb  V.  Kirby,  7  De  G.  M.  &  '  Z.  v.  Z.,  ante. 
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but  it  is  now  But  in  all  cases  of  emergency,  an  administrator  would 

necessary.  ^^^  te  appointed  imder  the  Probate  Act.^ 

Practice  as  "  It  is  contrary  to  the  practice  of  the  court  to  make  a 

ag^te?  grant  to  an  attorney,  where  the  persons  entitled  to  the 

grant  are  in  this  country."^ 

'^^ff/^'S**  "  These  grants  are  always  for  the  use  and  benefit  of  the 

use  and  principal,  and  imtil  he  shall  duly  apply  for  and  obtain 

the  principal  ^®^*^®^8  of  administration  of  the  goods  of  the  said  deceased 

andUmited  *  to  be  granted  to  him."^ 

till  he  shall  «  i«'j^j^  i«  ^  l   »  n^i 

himself  apply.  An  aommistrator  who  is  only  an  agent  mcurs  all  the 
Apnts  incur  liabilities  of  his  principal ;  thus  he  is  liable  to  be  sued  in 
ties,  but  do  "  respect  of  the  estate  by  parties  beneficially  interested  in  it, 
not  enjoy  aU    jxigt  as  if  he  had  obtained  a  ffrant  of  administration  in  his 

the  nghts  of  .  , 

principals.  own  right,*  but  he  has  not  all  the  rights  of  his  principal.* 
Grants  follow  "  When  a  person  is  authorized  by  a  simple  power  of 
attorney  to  take  out  administration,  the  court  ought  to 
decree  to  him  such  administration  as  it  would  have  granted 
to  the  person  who  conferred  the  power  if  he  had  applied 
for  it  himself."  The  terms  of  a  grant  in  pursuance  of  a 
power  must  follow  the  power.  When  the  power  is  for 
a  general  grant  a  special  grant  has  been  refused.  The 
usuol^  oath  must  be  taken,  and  the  bond  must  also  be 
entered  into.^ 
Limited  It  seems  now  scarcely  necessary  to  state  that  if  the  estate 

fin?  ATI  ul  1 

is  not  fully  administered,  by  the  executor  or  administrator, 
with  or  without  the  will  annexed,  the  grant  takes  the  form 
de  bonis  nw%.^    This  plainly  applies  to  intestacies  also. 
Similar.  X.  testator  A.  gave,  through  trustees  and  executors  E.  and 

F.,  all  his  "stocks"  to  his.  wife  B.  for  life,  and  after  her 
death  to  his  niece  C,  naming  B.,  E.  and  F.  executrix  and 

»  (1857),    8.    73.      See    Special  »  See  ante,  p.  197. 

PowEB.  *  Posi^  Forms,  Index. 

»  Bullar,  39  L.  J.,  Prob.  26.  '  Goldsborongh,  1  Sw.  &  Tr.  297. 

3  De   Vieica  v.  Lubbock,  10  Sim.  ^  Or  more  fully,  de  bonis  non  ad* 

632.  miniatratvs.      See   Comyns'   Digest 

*  Chambers  v.  Bicknell,   2  Hare,  (C.  B.,  tefnp.  G.  I.,  under  A£ni- 

536  ;     Anstruiher   y.    Chalmers,    2  nistration),  Styl.  225,  448. 
Sim.  1. 
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executors.  They  all  proved,  and  the  stock  was  re-regis- 
tered at  the  Bank  of  England  and  in  their  names.  B., 
surviving  E.  and  F.,  died  intestate,  and  C.  thereupon 
became  entitled  to  the  stocks,  as  substituted  legatee.  The 
will  did  not  dispose  of  any  residue.  There  were  absent 
next  of  kin  entitled  to  a  general  grant,  to  cite  whom  would 
be  expensive  and  inconvenient.  The  substituted  legatee 
applied  for  a  grant  of  administration  limited  to  the  stocks 
to  which  under  the  will  she  was  entitled.  A  case^  was 
mentioned  as  a  precedent  for  a  limited  grant  without  citing 
the  next  of  kin,  but  the  court  refused,  under  the  special 
circumstances  of  that  case,  to  treat  it  as  a  precedent,  and 
finding,  upon  reference  to  a  standard  work^  upon  the  prac- 
tice of  the  court,  that  in  two  cases  only  had  similar  grants 
been  made,  and  then  only  upon  very  strong  reason,  refused 
to  depart  from  the  rule,  and  here  refused  it.* 

The  usual  practice  in  relation  to  grants  of  administra-  The  ^neral 
tion  is  at  times  varied,  when,  if  it  were  adopted,  a  question  ^oteUv  ^^" 
of  construction  would  be  in  effect  decided,  and  so  the  duty  varied,  and 
of  the  Courts  of  Chancery  taken  from  them  ;*  as  where  ad- 
ministration usually  granted  to  the  residuary  legatee  for 
life  in  preference  to  substituted  legatees  is  not  done.^ 

Where  an  application  for  a  decree  slightly  irregular  was  An  irregular 
made,  it  was  stated  to  coimsel  "  you  have  given  no  notice  *^*^  Bought? 
to  the  next  of  kin  ;  they  are  entitled,  if  there  are  no  resi-  Nicholl. 
duary  legatees.     They  certainly  ought  to  have  had  notice. 
In  foreign  property  of  this  description  the  court  cannot 
be  too  cautious  in  adhering  to  the  principles  of  its  practice. 
If  the  surviving  executor  on  notice  declines  to  take  the 
administration,  there  is  an  end  of  his  claim :    then  you 
must  go  to  the  residuary  legatee ;  and  if  there  is  no  re- 
siduary legatee,  to  the  next  of  kin."®    Hence  the  zealous 


1  WatMH,  1  Sw.  &  Tr.  111.  399. 

*  Coot6*8  Common  Form  Practice  ^  Tharp  v.  MaedoruUdf  sea  List  of 

of  the  Court  of  Probate.  Cases,  ante. 

8  Watt9,  1  Sw.  &Tr.  638.  «  KooytCra  v.  Buysket,  3  Phillim. 

*£rown  v.  mehollt,   2  Robert.  633. 
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The  cHaiiis  of 
representa- 
tion may 
continue  in- 
definitely. 


The  appli- 
cant's position 
in  relation  to 
the  testator, 


howanoer- 
tained. 


Under  wills 
interest,  in 
intestacies 
right,  regu- 
lates priority. 


way  in  which  the  rights  of  interested  but  absent  parties  were 
guarded  by  the  Probate  Court  is  abundantly  apparent. 

One  inference  from  the  preceding  page  is,  that  the 
ramifications  of  representation  may  be  almost  endless.  The 
rule  follows  them,  the  solution  as  to  priority  being  found, 
as  before  pointed  out,  first  in  the  terms  of  the  will,  and 
then,  by  applj'ing  to  the  degree  of  relationship,  the  rules 
of  the  Statute  of  Distributions.^  The  chain  of  representa- 
tion by  executorship,  or  the  representation  with  the  will 
annexed,  may  of  course  continue  indefinitely ;  and  an 
attempt  to  trace  out  aU  the  possible  cases  would  be  as  futile 
as  it  would  be  speculative ;  but  from  the  cases  which  have 
hitherto  been  decided  regarding  the  priority  of  claim,  a 
few  broad  rules  and  principles  are  deducible,  and  these,  if 
applied  to  the  facts  upon  which  it  is  proposed  to  ask  for  a 
grant  of  representation  to  the  testator  imder  probate,  either 
as  executor,  substituted  executor,  executor  of  executor,  or 
what  not,  or  under  administration  with  the  will  annexed  as 
residuary  legatee,  representative  of  residuary  legatee,  or 
other  legatee,  or  as  one  of  the  next  of  kin,  will  be  found 
to  solve  the  difficulty  and  decide  the  priority  of  claim,  be 
it  immediate  or  remote  in  degree  of  interest  or  right,  or  of 
both.  If  the  claim  be  made  by  next  of  kin,  the  Statute  of 
Distributions  ^  is  sufficiently  explanatory  of  the  degrees  of 
relationship.  The  will  itself  will  sufficiently  indicate  the 
priority  of  interest,  and  if  not  the  statute  must  be  calledin  aid. 

In  administration  under  a  will,  interest  is  the  ruling 
indication  of  priority  of  claim;  and  in  administration 
under  an  intestacy,  right  is  the  guide,  and  is  to  be  deter- 
mined by  priority  of  relationship. 


ADMINISTRATION  UNDER  INTESTACIES  BY  THE  HUSBAND  OF 

His  wife's  ESTATE. 

The  first  persons  to  be  considered  appear  to  be  husband 
and  wife,  as  they  are  the  common  stock  to  whom  all  in  the 

1  22  &  23  Car.  2,  c.  10,  sects.  5,      post,  p.  210. 
6  and  7,  and  1  Jac.  2,  c.  17,  s.  7,  *  Post,  Appendix. 
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descending  line  succeeding  under  an  intestacy  must  prove 
relationship. 

The  grant  follows  the  interest,  and  the  whole  interest  is  The  ffrantin- 
primd  facie  vested  in  the  husband's  representatives.     And  lows  the 
this  has  been  the  rule  since  1832,  in  the  absence  of  special  "i*e>^®«*- 
cause  to  the  contrary.^ 

The  testator's  second  wife  and  widow  took  out  letters  of  (Similar), 
administration  of  his  estate  on  his  death  intestate.  She 
was  then  entitled  to  represent  the  first  wife  (as  representing 
her  representative — the  husband).  On  her  death  her 
executor  can  only  be  entitled  to  represent  the  first  wife 
through  her  husband,  to  whom  there  must  be  representa- 
tion. According  to  the  practice  of  the  court  the  represen- 
tative of  the  second  wife  is  not  entitled  to  represent  the 
first  wife  without  citing  the  husband's  next  of  kin  or  their 
renouncing.  There  should  be  a  representative  of  the 
husband  in  the  first  instance,  and  then  his  representative 
would  be  entitled  to  take  administration  to  the  first  wife.^ 

On  the  husband's  subsequent  death  the  grant  de  bonis 
non  of  the  wife's  estate  not  fully  administered  by  him  is 
made  to  her  representatives,  who  will  be  trustees  of  what 
they  receive  for  the  next  of  kin  of  the  husband.'  They 
were  preferred  to  the  husband's  representatives,^  but  the 
remarks  which  follow  the  later  decision  point  out  that 
whatever  the  decision,  it  was  usually  in  favour  of  those  in 
whom  the  beneficial  interest  was,  which  is  the  ruling 
principle  of  every  grant  of  administration,  except  under 
special  circumstances. 

A.,  a  wife,  died  entitled  to  a  reversionary  interest  in  a  Example, 
certain  event,  leaving  a  husband  and  children  survivincr.  •^f^^'^^^^f' 

.  ,  .        ,  ®    not  repreeent- 

Her  husband  married  again,  and  died  intestate,  leaving  ing  the  hus- 
his  widow  and  children  by  both  wives  surviving  him.     On  oeasful!™*^^" 
their  citation  and  non-appearance  a  creditor  took  out 

1  Fieider  v.  Hanger,  3  Hagg.  769.  ^  Roper  on  Husband  and  Wife, 

2  Sowerby,  2  Curt.  862 ;  Gill,  1       i.  206. 

Hagg.  341;   Reece  v.  Strafford,   1  *  Kindleside  v.  Cleaver,  2  Hagg. 

Hagg.  347.  Appendix,  169. 
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letters  of  administration  of  his  estate.  A.*s  reversionary 
interest  vesting  in  her  representative,  it  became  necessary 
for  some  one  to  apply  in  her  right.  The  creditor  paying 
himself  out  of  the  husband's  estate,  had  renounced  repre- 
sentation (through  him  and  by  right)  to  A.,  the  first  wife. 
The  widow  surviving,  and  having  married  again,  applied 
for  the  grant,  but  her  application  was  rejected,  as  she 
could  not  claim  representation  as  her  husband's  repre- 
sentative, not  having  appeared  when  cited.  On  the  renun- 
ciation of  the  creditor,  who  alone  represented  the  husband, 
the  grant  reverted  to  the  next  of  kin  of  the  wife.^ 
The  oo-ad-  Administration  of  a  deceased  wife's  estate  was  sought 

the  husband's  by  One  01  the  deceased  husband  s  administrators.  They 
:^^^  «tt«i°«d  a  grant  to  administer  his  estate  before  repre- 
sentation  of  hers  was  absolutely  necessary.  When  it  was 
so  one  co-administrator  was  abroad  (unknown  where),  the 
second  was  bankrupt,  and  the  remaining  one  therefore 
applied  alone  for  a  general  grant,  or  that  failing,  a  limited 
grant  to  represent  the  wife's  estate  in  Chancery.  Upon 
these  facts  it  was  held  that  he  was  in  no  respect  entitled. 
As  executor  of  the  deceased  husband  he  would  be  entitled, 
but  he  was  only  a  oo-administrator.  Joint  administration 
was  always  discouraged,  and  when  taken  was  taken  with 
all  inconveniences  which  might  ensue.  Subsequent  grants 
to  one  alow  of  co-administrators  was  against  the  practice  of 
the  court,  and  therefore  refused  in  this  case  also,  either 
general  or  limited.^ 
A  wife's  sepa-  In  one  case,  a  grant  to  a  feme  covert'' s  next  of  kin,  where 
^»  to^  her  husband  survived  her  and  took  no  grant,  is  a  further 
next  of  kin.  authority  for  the  general  principle  that  the  grant  follows 
the  interest.  Here  the  learned  judge  stated :  "  In  Fielder 
V.  Hanger  I  directed  that  in  the  grant  of  administration 
of  the  effects  of  a  married  woman,  the  representatives  of 
the  husband  should  be  preferred,  even  though  he  had  died 
without  taking  out  administration  to  his  wife,  on  the  as- 

^  BM,  1  Sw.  &  Tr.  288.  ^  Xi^ayUr,  2  Robert.  409. 
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sumption  that  the  beneficial  interest  vested  in  them,  and 
that  the  grant  ought  to  follow  it ;  but  here,  the  property 
of  the  wife  being  in  strict  settlement,  she  left  nothing  to 
which  the  husband  could  be  entitled  as  her  representative, 
and  accordingly,  though  he  survived  her  seven  years,  he 
took  no  administnition.  Acting  therefore  in  strict  con- 
formity with  the  principle  adopted  in  Fielder  v.  Hanger^ 
of  uniting  the  administration  to  the  beneficial  interest, 
I  decree  the  administration  in  this  case  to  the  wife's  next 
ofkm.''i 

An  application  by  a  person  not  constituted  the  repre- 
sentative of  the  husband  was  rejected.  Here  the  next  of 
kin  of  the  husband  (his  son)  applied  direct  to  represent  the 
deceased  wife  in  that  capacity,  without  having  taken  out 
administration  of  his  father's  estate.^ 

A.,  entitled  to  a  certain  estate  on  her  mother's  death.  Example, 
died  intestate  having  married,  and  thereby  having  given 
her  husband  the  right  to  administer  her  estate.  He,  sur- 
viving her,  also  died  without  having  administered.  A 
child  of  the  marriage  (a  son)  applied  for  a  grant  to  admi- 
nister his  mother's  estate,  the  fund  having  become  due  to 
her  representative.  The  court,  however,  declined  to  make 
the  grant,  or  even,  it  appears,  a  joint  grant  to  both  estates, 
directing  that  the  applicant  should  first  take  out  adminis- 
tration of  his  father's  estate.^ 

It  has  been  seen^  that  a  husband's  right  to  administer  The  husband 
his  wife's  estate  through  his  representatives  only  arises  if  ™°**e^AQ 
he  survives  her ;  and  in  the  absence  of  proof  by  them  to  have  sorviTed 
that  effect,  the  grant  will  be  made  to  her  next  of  kin.  ®' 

In  a  case  where  this  question  was  directly  in  point,  Lord 
Chancellor  Cranworth,  alluding  to  the  judgments  of  Baron 
Martin  and  Justice  Wightman,  whose  assistance  was  de- 

1  Pounttiey,  4  Hagg.  289.  >  Harding,  2  P.  &  D.  394. 

2  Crausey  1  Sw.  &  Tr.  146 ;  see  *  Selwyn,  3  Hagg.  784,  and 
alBO  Alt, 'Gen,  y.  Partington,  3  others;  T0y^y.i>tplo0Jfc,  2 PhilUm. 
Hurlst.  &  Colt.  193.  p.  267. 
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sired  by  his  Lordship,  stated :  "  I  follow  very  much  the 
line  of  reasoning  that  was  adopted  by  the  learned  Judges. 
Where  a  person  dies  seised  in  fee  of  real  e8ta,te,prinid  facie 
his  heir  at  law  is  entitled  to  succeed ;  and  he  can  only  be 
deprived  of  that  right  by  some  devisee  coming  forward 
and  showing  that  a  will,  valid  in  point  of  form  and  e£Eec- 
tual  in  point  of  substance,  was  made  displacing  his  rights. 
I  am  perfectly  persuaded  that  exactly  the  same  principle 
is  applicable  to  the  case  of  personal  estate.  If  a  person 
dies  possessed  of  personal  estate,  primd  facie  the  next  of 
kin  will  be  entitled  to  it,  and  their  right  will  only  be  dis- 
placed by  some  person  coming  forward  and  showing  a 
valid  and  effectual  disposition  taking  it  away  from  them."^ 
The  onus  of  The  onus  prohandi  of  proving  survival  in  case  of  opposition 
^"^  lies  upon  the  representatives,  and,  if  it  fails,  the  next  of  kin 

take  the  grant.^ 
QmmoricftUs.  "  Where  the  deaths  of  the  husband  and  wife  have  taken 
place  at  about  the  same  time,  viz.  where  there  is  no 
evidence  that  one  survived  the  other,  the  next  of  kin  of 
each  is  entitled  to  a  grant  of  administration."  "  Unless  it 
can  be  shown  that  the  husband  survived  his  wife,  and  so 
had  a  right  to  take  out  administration  to  her,  his  personal 
representative  is  not  entitled  to  the  grant."* 
On  death  A  wife  dying  intestate,  leaving  another's  estate,  of  which 

^^^j^_*^  she  was  executrix  or  administratrix,  administered  only  in 
tiixorexe-  paxt,  the  administration  de  bonis  non  is  granted  according 
grant  'reverto  to  the  rules  relating  to  interest  and  representation  already 
to  those  in-      ascertained.* 

terestedin  ...  _- 

the  property.  There  are  certain  exceptions  to  the  rule  however.     For 

te*^^*  instance,  the  estate  of  a  wife,  who  died  intestate  after 

The  estate  of  having  obtained  a  protection  order  *  by  reason  of  her  hus- 

a  wife  enjoy-  band's  desertion,  will  not  be  administered  by  him  if  he  sur- 

tion  order  is  vive  her ;  but  a  grant  will  issue,  limited  to  the  property 

an  exception. 

^  1   Uitderwood  v.  Wings,  4  De  G.,  s  wheeler,  31  L.  J.,  Prob.  40. 

M.  &  G.  656,  658.  *  Ante,  p.  184  etseq. 

»  Satterthtcaite  v.  Powell,  1  Curt.  »  XJnder  20  &  21  Vict.  c.  85, 

706.  88.  21,  25. 
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acquired  by  her  sinoe  the  date  when  the  order  was  made, 
to  her  next  of  kin,  as  under  a  decree  of  judicial  separation.^ 
This  is  in  accordance  with  the  spirit  of  the  recent  Married 
Women's  Property  Act,  1882.' 

And,  as  abeady  seen,  a  slight  informality  in  the  due  Itegistaration. 
registration  of  the  order  will  not  defeat  the  next  of  kin. 
This,  however,  was  a  case  of  testacy ;  but,  as  regards  the 
rule  now  under  consideration,  its  application  is  the  same. 
The  registration  was  not  made  in  this  case  until  a  few 
days  beyond  the  required  limit  of  time,  but  the  court  on 
good  cause  shown  treated  the  informality  as  not  fatal  by 
holding  that  as  regards  registration  the  act  was  directory 
and  not  imperative.*    Sir  C.  Cresswell  "  thought "  the 
husband  should  have  notice  of  the  motion,  but  this  was 
possibly  owing  to  the  special  nature  of  the  case,  and  to  his 
right  "  to  raise  the  question  of  informality  if  he  thought 
fit  to  do  so."*    In  a  subsequent  and  similar  case,  excepting  Citation  hero 
the  informal  registration,  the  court  held  the  citation  of  the  ^^^®<^®"**^- 
husband  unnecessary.* 

A  husband  surviving  his  wife  deceased  intestate,  but  Divorce  of 
divorced  on  the  grounds  of  adultery  and  desertion,  will  disquali^- 
not  be  admitted  to  the  grant  to  administer  her  estate  as  ^i^^- 
"  he  is  not  a  fit  person."  * 

Next  comes  the  widow,  a  grant  to  whom  is  not  refused  Objections  to 

ft  wido^v  de* 

imless  "some  material  objection"  appear  against  her.  feather 
Thus,  the  widow  and  eldest  son  of  an  intestate  deceased,  <^^*"^- 
who  left  issue  by  two  wives,  each  against  the  other,  prayed 
administration  of  his  estate.  The  son  pressed  for  the 
grant  by  the  desire  of  creditors.  The  widow  was  prepared 
with  ample  and  undoubted  security.  The  son  had  been 
advanced  in  the  father's  lifetime.  On  that  ground,  if  on 
no  other,  the  widow's  interest  was  the  greater ;  she  had, 
however,  married  again.  The  creditors  also  made  various 
affidavits  in  the  son's  favour  and  prejudicial  to  the  bona 

»   JFonnan,  1  Sw.  &  Tr.  613.  31  L.  J.,  Prob.  7. 

'  Sec  ante,  p.  13.  *  Brighton,  34  L.  J.,  Prob.  65. 

3  Faraday,   2    Sw.  &  Tr.   369  ;  *  Hay,  36  L.  J.,  Prob.  3. 
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A  widow  has 
barred  her 
right. 


Lunacy  some- 
times suffices. 


Jides  of  the  widow.  Sir  George  Lee,  in  deciding  to  make 
the  grant  in  her  favour  stated,  "  The  question  being  upon 
the  grant  of  administration  between  the  widow  and  the 
next  of  kin,  the  creditors  have  no  right  to  interpose :  it 
has  always  been  the  practice  to  grant  administration  to  the 
widow  unless  some  material  objection  appeared  against 
her."i 

When  the  facts  of  a  case  demand  an  alteration  of  the 
usual  rule,  the  court  does  not  scruple  to  vary  it.  A  widow, 
for  instance,  who  had  by  marriage  settlement  barred  her- 
self of  all  interest  in  her  husband's  personal  estate,  was 
passed  over  in  favour  of  the  daughter,  though  the  widow 
was  with  child.  The  child  was  not  yet  bom,  so  the  grant 
lay  between  the  widow  and  daughter.  The  former  having 
excluded  herself  was  also  excluded  by  the  oourt.^ 

Confinement  in  a  lunatic  asylum  is  sufficient  ground  for 
setting  the  widow's  claim  aside.^  But  the  committee  of  a 
lunatic,  imder  ordinary  circumstances,  as  her  representative 
is  preferred,  as  she  would  be,  if  in  full  possession  of  her 
faculties,  to  the  next  of  kin.^ 

A  widow  lunatic  was  passed  over  in  favour  of  the  next 
of  kin  (two  grandchildren)  of  the  intestate;  and  though 
the  grant  was  prayed  **for  the  use  and  benefit"  of  the 
widow,  the  court,  on  the  groimd  of  saving  expense  to  the 
estate,  made  it  direct  to  the  applicants  upon  the  exhibition 
of  an  inventory  and  justifj'ing  security.^ 

Where  a  wife  has  lawfully  married  again  upon  her  first 
death^  no  ^  husband's  death,  and  no  other  cause  exists  for  rejecting  her, 
this,  as  an  invalid  one,  will  not  suffice.^ 

Where  children  of  the  deceased  opposed  the  grant,  pray- 
ing administration  in  their  own  favour  to  one  supported 
by  the  rest :  "  there  the  children  being  entitled  to  two- 
thirds  and  the  mother  to  one-third  only  of  the  distributive 
property,  this  circumstance  of  the  mother  having  maxiied 


Harrying  on 


disqualifica- 
tion; 

but  it  has 
weight  with 
the  court  at 
times. 


»  Stretch  v.  Fynii,  1  Lee,  30. 
«  n^alker  v.  Carlets,  2  Lee,  660. 
'  J)unn,  5  N.  C.  97. 


*  Alford  V.  A.,  Doa.  &  Sw.  322. 

*  TrUiiams,  3  Hagg.  217. 

<^  JFebb  V.  Keedham,  1  Add.  494, 
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again  might  induce  the  court  to  grant  the  administration 
to  a  child  in  preference."^ 

Though  the  court  has  discretion  "  it  is  not  to  be  exercised  "^^  cotirt's 

i_*x_     •!  ji  ■•111  11  •!  discretioii  i8 

arbitrarily  and  capriciously,  but  on  reasonable  considera-  loni  viri 
tions — it  is  the  boni  viri  arhitnumJ^     Here  the  widow  «'**»<'^'«"». 
appeared  to  have  committed  trigamy  in  marrying  the  in- 
testate, supposing  (only)  her  first  husband  to  be  dead,  and 
on  the  intestate's  absence  abroad  to  have  married  a  third 
time  while  he  was  still  living.^ 

Where  a  widow  lived  separate  from  her  husband  she  Separation 
has  been  passed  over  in  favour  of  the  deceased's  brother.*     ^und.* 

A  widow  has  also  been  passed  over  in  favour  of  the  Bigamj, 
brother,  for  bigamy  after  separation,  the  latter  not  arising  ^SS^^a 
from  any  fault  of  her  own.     Her  second  marriage  was  ground; 
held  to  be  suflBcient  misconduct  to  exclude  her  in  favour 
of  the  testator's  brother,  a  person  of  w/iblemished  character.* 
Here  there  were  minors  interested  who  would  not  attain 
majority  for  several  years,  and  meanwhile  it  was  desirable 
that  their  shares  should  be  protected  by  being  in  the  hands 
of  the  brother. 

A  son  is  preferred  to  a  divorced  mother.^    A  widow,  and  her 
who  eloped  and  lived  in  adultery  till  her  husband's  death,       ,     '     , 

,  ,  ,  ,  ,  or  elopement, 

and  then  married  the  adulterer,  was  rejected  in  favour  of  adultery,  and 
her  daughter's  husband.^  Sl^* 

The  widow  of  a  deceased  intestate  was  preferred  to  the 
issue  of  a  first  wife  subsequently  divorced,  as  might  almost 
have  been  anticipated.  An  Irishman  domiciled  in  Den- 
mark, by  Danish  law  duly  obtained  a  divorce  from  his 
first  wife  after  a  separation.  Three  children,  the  issue  of 
that  marriage,  were  minors  at  the  intestate's  death.  On 
his  divorce  he  had  married  again,  and  his  widow,  on  appli- 
cation for  a  grant  to  administer  his  estate,  was  opposed  by 
the  children  of  his  first  wife  divoi'ced, — the  evidence  of 

*  Webb  V.  Necdham,  1  Add.  494.  *  Chappell  v.  C,  3  Curt.  429. 

*  Conyers  v.  Kitson,  3  Hagg.  656  ;  *  Davie^y  2  Curt.  628. 

tbid.f  see  also  note  (a),  Sawyer  y.  S,  *  Fleming  v.    Felham,    3    Hagg. 

3  Lambeil  v,  X.,  3  Hagg.  670.  217. 
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the  divorce  being  satlsf axjtory  to  the  court,  which  held  the 
widow's  right  complete  on  the  maxim  "  Semper  prcesumitur 
pro  matrimonioy  Subsequently,  however,  opposition  was 
withdrawn.^ 

A  wife,  separated  from  her  husband  by  decree  on  the 
ground  of  her  cruelty,  applied  to  administer  his  estate  on 
his  death  intestate,  and  was  opposed  by  the  testator's  eldest 
daughter,  who  prayed  the  court,  on  the  precedent  of  im- 
morality, to  make  fault  a  groimd  for  rejecting  the  widow 
without  citation.  Sir  James  Hannen,  however,  declined 
so  to  act.  "  It  is  sufficient  for  me  to  say,"  said  his  Lord- 
ship, "  that  I  cannot  pass  her  over  on  that  ground  without 
giving  her  an  opportunity  of  showing  cause  against  the 
application.  At  the  present  moment  I  am  disposed  to 
think  that  there  is  no  sufficient  reason  why  the  widow 
should  be  passed  over,  inasmuch  as  she  has  not  done  any- 
thing by  which  her  honesty  can  be  called  in  question.  At 
any  rate,  I  shall  give  her  an  opportunity  to  be  heard.  I 
direct  that  she  be  cited."^ 

"  *  The  next  of  kin  according  to  the  Statute  of  Distribu- 
tions,' is  an  expression  frequently,  though  inaccurately, 
used.  The  Statute  of  22  &  23  Car.  2,  c.  10,  orders  distri- 
bution among  children  and  representatives  of  deceased 
children,  or  among  brothers  and  representatives  of  deceased 
brothers ;  and  the  term  next  of  kin,  according  to  the  statute, 
comprehends  persons  who  are  of  kindred  in  one  degree,  and 
children  of  children  who  are  of  kindred  in  a  degree  more 
remote,  or  brothers  who  are  of  kindred  in  one  degree,  and 
children  of  brothers  who  are  of  kindred  in  a  degree  more 
remote.  The  term  *  next  of  kin '  is  not  accurately  used  in 
such  cases,  because  persons  other  than  the  next  or  nearest 
of  kin  are  comprised  in  it,  and  although  it  has  sometimes 
been  considered  that  this  extended  and  inaccurate  meaning 
of  the  term  has  become  so  far  prevalent  and  of  common 
use  that  it  might  be  properly  attributed  to  the  expression 


1  Ryan  v.  R.,  2  PhiJUm.  332. 


2  Ihler,  3  P.  &  D.  50. 
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in  a  case  where  it  was  not  controlled  by  the  context,  yet 
in  deeds  and  wills  the  expression  is  often  used  in  such  a 
way  as  to  exclude  any  supposed  intention  of  comprising 
amongst  the  next  of  kin  those  who,  being  in  a  degree  of 
propinquity  more  remote,  might,  under  the  statute,  take  by 
representation  ;  and  it  has  now  been  settled  that  the  ex- 
pression *  next  of  kin,'  when  used  simpHcitery  does  not 
include  such  persons  as  could  only  take  by  representation 
under  the  Statute  of  Distributions.  To  this  extent,  there- 
fore, it  has  been  determined  that  the  persons  who  are  en- 
titled to  distribution  in  case  of  intestacy  are  not  for  that 
reason  only  to  be  deemed  next  of  kin  of  a  person  deceased."^ 
After  stating  the  effect  of  the  Statute  of  Henry  VIII.,  his 
Lordship  then  referred  to  a  passage  from  Blackstone:^ 
"  In  the  first  place,  the  children  or  (on  failure  of  children) 
the  parents  of  the  deceased  are  entitled  to  the  administra- 
tion, both  of  which  (i.  e,  children  and  parents)  are  indeed 
in  the  first  degree,  but  with  us  the  children  are  allowed 
the  preference." 

A.,  by  will,  gave  a  life  interest  in  1,000/.  to  his  widow,  Son. 
and  on  her  death  600/.  to  his  son ;  of  the  remaining  400/.  he  ^®  ^^-2L 
gave  100/.  to  his  son,  and  100/.  each  to  his  three  illegitimate  to  the  nominal 
children,  and  divided  the  residue  of  the  estate  between  jlJJJJI^^^ 
all  the  children.     The  illegitimate  issue  (minors)  sought 
administration  through  their  guardian  as  representing  the 
majority  of  interests.    As  residuary  legatees  they  might 
perhaps  succeed  as  representiug  the  majority  of  interests, 
but  the  1,000/.  appeared  to  be  nearly  all  gone,  and  hence 
the  majority  of  interests  amoimted  to  nothing  at  all.     The 
son,  therefore,  as  a  next  of  kin  and  the  only  residuary 
legatee  of  age,  was  preferred.^ 

A,  died  a  spinster  and  a  minor,  leaving  B.,  her  father.  To  a 
surviving.     Had  she  survived  him,  she  would  have  been  estate, 
entitled  to  certain  annuities  on  his  death  by  his  marriage  (Grant  to  a 

creditor  on 
»  Withy  V.  Mangles,  4  Beav.  36i,  2  2  Com.  504.  citation.) 

and  on  appeal,  10  CI.  &  Fin.  216,  ^  Saicbridge  v.  Eilly   2  P.  &  D. 

H.  L.  220. 

D.  P 
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settlement.  He  died  testate  without  having  administered 
her  estate.  His  wife,  as  sole  executrix  and  universal 
legatee,  proved  his  will.  On  his  death  a  creditor  for  a 
considerable  sura  remained  unpaid  The  widow  had  de- 
clined administration  of  the  daughter's  estate,  and  con- 
sented to  a  grant  to  the  creditor,  who  applied  in  conformity 
with  the  practice  of  the  court  relating  to  such  grants, 
namely,  that  when  all  persons  entitled  by  interest  or  imder 
the  Statute  of  Distributions^  declined  or  neglected  to  take 
the  grant,  the  court  gave  it  to  a  creditor,  because  if  no 
grant  were  made  he  could  sue  no  one,  and  so  "  he  lay  out 
of  his  debt."2  The  court,  under  the  73rd  section  of  the 
Probate  Act,'  made  the  grant  as  prayed. 

A  child  en  ventre  sa  mhre^  and  therefore  a  person  rerum 
naiurcej  at  the  testator's  death  has  been  entitled  to  her 
share  under  the  Statute  of  Distributions,  as  being,  though 
not  in  esse,  to  all  intents  and  purposes  a  child  as  much  as  if 
bom  in  her  father's  lifetime.  In  this  case  the  facts  were 
these. — The  intestate  died  leaving  his  widow  pregnant,  and 
a  son,  who  died  a  week  after  him.  Subsequently  a  daughter 
was  bom,  and  the  mother  took  out  letters  of  administra- 
tion to  her  husband's  estate  and  married  again.  The 
daughter  in  due  time  filed  a  bill  in  Chancery  praying  for 
an  account  of  her  father's  personal  estate,  as  entitled  inter 
alia  under  the  statute  to  a  share  in  it,  and  also  under  1  Jao. 
2,  c.  17,  s.  7,*  to  a  share  of  her  deceased  brother's  share. 
The  court  granted  the  prayer.^ 

"  The  principal  and  primary  intention  of  the  Statute  of 
James  the  2nd,  was  to  preserve  the  estate  of  the  father  to 
his  own  children  in  a  reasonable  degree,  and  not  to  let  the 
mother  run  away  with  too  much  to  her  children  by  the 
second  husband."* 


^  Pottf  Appendix. 

2  JFebb  V.  Xeehanij  1  Add.  494. 

'  1857.  See />o«^,  Special  Powers. 

*  "  Provided  aliio,  and  it  is  fur- 
ther enacted  by  the  authority  afore- 
said, that  if  after  the  death  of  a 
father  any  of  his  children  shaU  die 
intestate,  without  wife  or  children, 


in  the  lifetime  of  the  mother,  every 
brother  and  sister,  and  the  represefn- 
tatives  of  them,  shall  have  an  equal 
share  with  her;  anything  in  the 
last-mentioned  acts  to  the  contrary 
notwithstanding." 

*  TVaUisY.  Hodson,  3Atk.  114. 
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"  The  father  is  certainly  as  near  of  kin  to  the  son  as  the  A  father  pre- 
son  is  to  the  father,  and  is  nearer  in  proximity  than  a  brother, 
brother,  and  therefore  shall  be  preferred  as  next  of  kin  in 
an  administration."^ 

Where  the  deceased's  brothers  and  sisters  predecease  him,  Iflsues  of 
leaving  issue,  the  distribution  will  be  per  capita  and  not  per  gigter  take 
stirpes j^  but  if  one  had  survived  him,  the  children  of  the  P^  captta. 
rest  must  have  taken  only  by  representation,  that  is,  per 
stirpes — a  case  was  here  cited,  where  an  intestate  had  two 
sisters  who  predeceased  him,  one  of  the  half  blood  leaving 
issue-one,  the  other  of  the  whole  leaving  issue-three.     On 
administration  by  the  widow,  the  issue  of  the  sisters  each 
took  equal  shares  with  one  another  indiscriminately.^ 

"  The  mother  is  before  the  brother  of  the  half  blood,  and  The  mother's 
he  before  the  intestate's  uncle."    In  a  very  learned  decision  degree, 
upon  descent  Sir  Matthew  Hale,  referring  to  the  rules  Brother  of 
relating  to  consanguinity,  states  in  accordance  with  this    * 
that,  as  regards  administration,  "  the  brother  of  the  half 
blood  is  nearer  of  blood  than  the  uncle,  and  therefore  shall 
be  preferred  in  the  administration."^ 

A  grant  having  been  made  to  a  sister  of  the  half  blood.  Sister  of  the 
and  the  brother  of  the  whole  blood  having  moved  for  its 
repeal,  the  King's  Bench  agreed,  "  that  the  sister  of  the 
half  blood  is  in  equal  degree  of  kindred  with  the  brother 
of  the  whole  blood  within  the  statute."  But  in  the  case  at 
bar,  as  the  grtintee's  husband  was  of  course  no  kin  to  the 
intestate,  and  in  case  of  his  survival  would  have  "de- 
frauded "  the  intestate's  kin,  which  was  not  reasonable,  the 
administration  was  held  bad,  and  a  prohibition  granted  in 
favour  of  the  brother  of  the  whole  blood.* 

A  posthumous  brother  of  the  half  blood  of  an  intestate  A  brother  of 
has  been  adjudged  entitled  to  a  share  of  his  brother's  held  entitled, 
personal  estate.     Here  Lord  Hardwicke  said,  "  If  indeed 

1  CoUingicood  v.  Face^    1  Ventr.  see  also  Croke  v.  IVaitSy  2  Freeman, 

414.  112. 

'  See  also  Clarkson  v.  Spateman,  *  CoUi»gwood  v.  Paee^  ante. 

in  the  note  to  this  case.  *  Brown  v.  Wood^  Aleyn.  36,  and 

^  Jamon  v.  Buri/y  Bunbury,  157  ;  Stvl.  74. 
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it  was  to  go  to  the  cliildren  bom  at  any  distance  of  time, 
so  as  to  cause  an  inconvenience  by  suspending  the  distri- 
bution, or  to  cause  a  taking  back  again,  it  might  be  an 
objection :  but  that  cannot  happen,  because  the  child  must 
be  in  rennn  naturd  at  the  death  of  the  intestate  brother 
whose  estate  is  in  question :  but  at  the  utmost  it  cannot  be 
carried  beyond  the  year  in  which  the  distribution  is  to  be 
made."i 

That  relations  of  the  half  blood  are  admitted  to  ad- 
ministration with  those  of  the  whole  is  further  proved  by 


half  was  con- 
sidered nearer 
of  kin  than  a 
more  remote 
kinsman  of 
the  whole 
blood. 


Grandfathers 
and  grand- 
mothers. 


Whei!%  a  kins* 

man  of  the  various  cases.^  Until  the  case  of  Smith  v.  Tracy y  it 
appeared  to  bo  the  custom  at  Doctors'  Conmions  to  give 
but  half  a  share  to  one  of  the  half  blood ;  "  but  since  then 
that  matter  has  been  settled,  and  those  of  the  half  blood 
have  always  had  an  equal  share  with  those  of  the  whole 
blood.  And  Coke  upon  Littleton  distinguishes  between 
those  of  the  half  blood  as  to  descents  ;  but  as  to  adminis- 
tration and  personal  estates  they  are  all  one."^ 

"  Where  a  person  died  intestate,  leaving  a  grandfather 
by  the  father's  side,  and  a  grandmother  by  the  mother^s 
side,  liis  next  of  kin,  these  (grandfather  and  grandmother) 
shall  take  in  equal  moieties  by  the  Statute  of  Distributions 
as  being  in  equal  degree,  for  though  the  grandfather  by 
the  father's  side  may  in  some  respects  be  more  worthy  of 
blood,  yet  here  dignity  of  blood  is  not  material :  in  regard, 
the  brother  of  the  half  blood  shall  take  equally  with  the 
brother  of  the  whole  blood ;  and  the  Master  of  the  BoUs 
was  so  clear  upon  this  point  that  he  would  not  suffer  it  to 
be  debated."* 

In  another  instructive  case  upon  this  question,  Lord 
Hardwicke  held  that  the  grandfather  was  excluded  from 
sharing  with  the  brother.  And,  further,  that  it  was 
"  unnatural  to  carry  the  personal  estate  up  to  the  grand- 

1  Burnett  v.  Mann,   1  Ves.  sen.  ^  Winchekca  v.  KorcUffe,  1  Vem. 
156.  436 ;  see  also  note  (3). 

2  See  Smith  v.  Tracy y   1   Vontr.  *  Moor  v.  Barham,  1  P.  Williams, 
323  ;  T.  Jones,  93  ;    1  Mod.  2C9  ;  53. 
1  Frcem.  293. 
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father,  who  must  be  long  before  provided  for  and  is  perhaps 
going  out  of  life."* 

A  grandmother  as  next  of  kin  is  entitled  to  a  deceased  Grandmother, 
grandchild's  personal  estate  to  the  exclusion  of  uncles  and 
aunts.^ 

Primogeniture  gives  no  right  to  administration ;  all  of  Primogeni- 
equal  relationship  have  an  equal  interest,  none  have  a  legal 
preference.  The  selection  rests  with  the  discretion  of  the 
court.  If  things  are  precisely  equal,  the  elder  brother 
would  incline  the  balance,  but  it  would  not  weigh  against 
the  wish  of  the  majority  of  the  interests.^ 

The  Statute  21  Hen.  8,  c.  5,*  applies  only  to  the  next  Next  of  kin 
of  kin  at  the  testator's  death,  not  to  the  next  of  kin  when  tor's  death." 
a  second  grant  is  wanted,  and  the  court  has  granted  the 
administration  to  the  representative  of  the  original  admi- 
nistrator in  preference  to  a  person  who,  by  the  death  of 
intermediate  persons,  becomes  the  next  of  kin  when  the 
second  administrator  is  wanted.  The  question  is  not 
whether  the  some  rule  applies  to  administrations  de  bonis 
fwn,  as  to  original  administrations ;  but  whether  the  statute 
does  not  apply  only  to  such  as  were  next  of  kin  at  the 
death.  After  referring  to  and  reviewing  several  cases 
then  cited,  the  court  held  that  the  executor  of  the  adminis- 
trator at  death  had  the  preferable  title.*  A  person, 
however,  originally  in  distribution  is  preferred  to  the  re- 
presentative of  the  next  of  kin. 

A  grant  made  to  other  than  the  next  of  kin,  expiring  Next  of  kin's 
by  the  death  of  the  grantee,  is  no  bar  in  the  future ;  they  ^w^n^ 
can  then  come  in  and  claim.^ 

In  a  contest  for  the  grant  between  parties  of  equal  Contests  by 
relationship,  the  applicant  uniting  the  majority  of  interests  ' 

1  Evelyn  ▼.  K,  Ambl.  191 ;  see  512. 

also  3  Atk.  762.  *  Po»t,  Appendix. 

»  Woodroff  V.    Wiekxcorthy   Prec.  «  Savage  v.  Blythe,  2  Hagg.  160, 

inChanc. ;  see  also  Welsh  y,  Duppa,  App. ;  see  also  Almes  v.  -4.,  ibid, 

and  Blackborougk  v.  Davis,  1  Salk.  155,  Sir  William  Wynne. 

261.  «  Skeffitigton  v.    White,  1  Hagg. 

8  Warwick  v.  Greville,  I  Phillim.  702. 
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usually  succeeds ;  as  seen,  between  applicants  of  the  whole 
and  of  the  half  blood,  the  grant  usually  goes  to  the  former, 
though  the  latter  unite  the  majority  of  interests.^  This 
rule  was  carried  out  when  the  applicant  of  the  whole  blood 
was  a  minor  represented  by  a  guardian.  ^^  Mercer  v. 
Moorlandj^  settles  the  question,"  said  Sir  C.  Cresswell. 
"  The  guardian  is  placed  in  the  same  position  as  the  minor. 
The  grant  must  be  to  the  whole  blood."  * 

In  administrations  the  constant  rule  is  to  make  the 
grant  to  the  greatest  interest.'^  *'  The  right  to  the  admi- 
nistration of  the  effects  of  an  intestate  follows  the  right  of 
the  property  in  them  to  the  exclusion  of  the  next  of  kin, 
notwithstanding  the  express  provisions  of  the  statute  of 
Henry  VIII."  His  Lordship  then  referred  to  the  oases 
below.^ 

The  court  adopts  two  rules  in  making  grants  of  admi- 
nistration in  cases  of  intestacy  cceteris  paribus  ;  it  prefers 
the  male  to  the  female,  and  selects  the  representative  of 
the  majority  of  interests.  When  these  rules  confliot,  the 
latter  prevails.^ 

The  son,  however,  is  usually  preferred  to  the  daughter, 
and  even  though  he  has  intermeddled ;  and  the  preferenoe 
has  been  adhered  to.^ 

Another  rule  to  be  regarded,  cceteris  panbtis^  is  that  the 
grant  is  made  pnori petenti,  and  this  it  appears  has  been 
acted  upon,  when  the  applicants  are  male  and  female,  to 
the  exclusion  of  the  former.* 

Of  several  applicants,  where  there  is  no  material  objec- 
tion on  the  one  hand,  or  reasons  for  preferenoe  on  the 
other,  the  court  in  its  discretion  puts  the  administration 


^  Mereer  v.  Moorland^  2  Lee,  499  ; 
and  see  Webb  v.  Oriffin  there 
cited. 

'  Ante, 

-  Stratton  v.  Linton,  31  L.  J., 
Prob.  48. 

*  Elwes  V.  /A,  2  Lee,  575. 

*  Gill,  1  Hagg.  342 ;  Biylges  v. 
The  Duke  of  Newcastle^   cited    in 


West  V.  Wilby,  3  Phillim.  381; 
Young  v.  Pierce,  1  Freem.  496; 
Withy  V.  Mangles,  10  Ol.  &  F.  248. 

6  Iredale  v.  Ford,  1  Sw.  &  TV. 
305. 

"'  Chittenden  v.  Knight,  2  Lee, 
659. 

»  Cordeux  v.  Trasler,  34  L.  J., 
Prob.  127. 
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into  the  hands  of  the  person  with  whom  the  majority  of 
interests  are  desirous  of  entrusting  the  estate.^ 

Administration  is  not  always  granted  to  the  majority  Intepefit(of 
of  interests,  but  when  one  party  has  an  interest  and  another  ^^Smdo* ^^" 
no  interest  whatever,  the  court  has  placed  the  property  in  interest, 
the  hands  of  the  person  who  has  the  exclusive  interest.^ 

C(et€ris  paribus^  a  man  of  business  is  preferred.    "Where,  A  man  of 

nil  HI  Tl  f^Hfl  ft.  Ij 

of  a  number  of  persons  entitled,  the  majority  are  in  favour  of  times  pre- 
such  an  one,  he,  in  the  absence  of  objection,  will  be  selected.^  ferred. 
But  when  special  circumstances  render  it  desirable  to  The  majority 

At  ••!        p»j         Axv  x"L        1  of  interests  at 

pass  over  the  majority  of  interests,  the  court  has  done  so  times  passed 
on  justifying  security.  Thus  under  A.'s  will,  his  executor  ^'^^' 
having  only  a  life  interest  in  his  personalty,  the  residue 
was  to  be  realized  and  divided  between  his  children  in 
equal  shares,  except  those  of  the  two  youngest,  which  were 
to  be  slightly  greater  (by  20/.  each).  To  carry  out  this 
arrangement,  he  appointed  his  son  and  another  trustee 
(since  deceased).  The  executrix  on  her  death  left  six  next 
of  kin  to  divide  the  estate,  which,  in  consequence  of  certain 
dealings  with  it  in  her  lifetime,  stood,  nominally  only,  in 
her  name.  The  surviving  trustee,  a  next  of  kin,  was  opposed 
by  the  representative  of  the  remaining  five  next  of  kin,  but 
preferred  to  them  by  the  court  as  the  surviving  trustee.* 

Where  the  estate  would  suiler  from  the  absence  of  an  Grantees 
administrator,  the  court  appoints  one,  for  the  purpose  of  i^^^t^^ 
remedying  the  particular  defect.     Here  the  next  of  kin 
being  absent  or  unknown,  an  administrator  ad  colligeiida 
bona  was  appointed  to  sell  a  portion  of  the  estate.^ 

The  sole  next  of  kin  renouncing,  the  nephew,  an  ap-  A  nephew 
plicant  having  no  interest,  was  appointed.     Here,  had  the  \^^i!^ 
next  of  kin  been  out  of   the  jurisdiction,  it  seems  the 
grant  would  have  been  made  to  his  attorney  for  his  use 
and  benefit.® 

1  Budd  V.  Silver,  2  PhiUim.  115  ;  ^  Williams  y,  Wilkins,  2  Phillim. 
see    also     Warwick   v.    GrevilU,    1       100. 

PhiUim.  123;   see  also  Coppin  v.  *  Slainton,  2  P.   &  D.  212;  see 

JHlhn,  4  Hagg.  376.  also  CartwrighVv  ease,  1  Freem.  258. 

2  Wetdrill  v.  Wriffht,  2  Phillim.  *  Sehwerdtfeger,  1  P.  D.  424. 
248.  ^  Keancy  1  Hagg.  692. 
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Administration  of  the  estate  of  a  deceased  intestate,  on 
proxies  of  renunciation  by  the  next  of  kin,  was  granted  to 
a  party  having  no  direct  interest,  but  acting  under  a 
person  entitled  to  a  moiety  of  the  property.^  In  the 
preceding  case  the  grantee  was  nephew  of  the  intestate. 

A  similar  grant  to  that  ah-eady  made  In  the  goods  of 
Keane,  followed  under  like  circumstances  to  the  unde, 
instead  of  to  the  nephew,  upon  the  authority  of  that  case.^ 

But  there  has  in  each  case  been  some  rehitionship, 
though  doubtless  remote,  and  it  appears  that  in  the  absence 
of  that,  a  grant  will  not  usually  be  made.  Example. — ^A. 
died  an  infant  and  intestate,  leaving  B.,  his  father,  entitled 
to  administer  his  estate.  B.  died,  leaving  his  wife  C.  execu- 
trix and  universal  legatee,  and  D.  executor.  B.*8  will 
was  not  proved.  C.  died  testate,  lea^dng  executors  and  all 
her  children  residuary  legatees  but  E.  D.,  the  executor  of 
B.'s  will,  renounced  probate.  E.,  thereupon,  though  not 
representing  B., — A.'8  representative  in  law, — applied  for 
a  grant  direct,  to  administer  A.'s  estate,  C.'s  representa- 
tives having  renounced  and  consented  to  E.'s  application. 
The  court  held,  that  before  the  applicant  could  obtain  the 
grant  he  must  first  represent  B.  If  those  in  prior  degree 
refused  to  disclaim  their  rights  to  do  so,  such  a  grejit  per 
saltuniy  could  not  be  allowed  to  pass.^ 

But  on  the  refusal  of  the  next  of  kin  to  take  a  grant,  a 
limited  grant  ad  coUigendum  bona  defuncti  has  been  made 
to  a  person  having  absolutely  no  interest  in  the  estate  but  the 
adjustment  of  accounts,  and  that  not  even  as  a  creditor.* 

Where  it  is  diflScult  to  weigh  the  merits  of  different 
applicants,  the  court,  in  selecting  a  responsible  person,  able 
and  willing  to  give  secuiity,  will  not,  it  appears,  do  so.* 

When  parties  are  in  equal  degree  of  relationship,  but  one 
has  been  a  bankrupt,  this  fact  and  the  nature  of  the  bank- 
ruptcy is  weighed  by  the  Court.^     The  question  whether 


1  Blagravcy  2  Hagg.  83. 

2  Johfison,  2  Sw.  &  Tr.  695. 

3  Allen,  3  Sw.  &  Tr.  560. 
*  Madnall,  2  Add.  232. 


*  Cordtux  V.  Trasler,  34  L.  J,, 
Prob.  129  ;  11  Jur.,  N.  S.  687 ;  4 
Sw.  &  Tr.  48. 

^  BeU T.  Tinnisxiood, 2 Fhfllim. 22. 
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a  bankrupt  has  recovered  himself  or  is  still  praoticallj 
insolvent,  as  for  instance,  by  having  assigned  all  his 
interest  in  his  property,  or  by  having  unsatisfied  judg- 
ments hanging  over  him,  is  material  for  the  considera- 
tion of  the  court  before  making  the  grant.  ^ 

The  priority  of  degree  of  relationship  in  which  the 
intestate's  relatives  rank  may  be  ascertained  from  the 
accompanying  table  of  succession,  and  the  share  he  is 
entitled  to  on  distribution  can  be  worked  out  by  following 
the  rules  below. 

SUCCESSION    UNDER   INTESTACY. 

The  order  in  which  administration  is  granted  appears  Order  of  ad- 

from  the  foUowing  :—  ministration. 

1.  Husband  or  wife ; 

2.  Child  or  children ; 

3.  Ghrandchild  or  grandchildren ; 

4.  Great-grandchildren; 

5.  Father; 

6.  Mother; 

7.  Brothers  and  sisters ; 

8.  Grandfathers  or  grandmothers ; 

9.  Nephews  and  nieces,  uncles,  aunts,  great-grand- 

fathers or  great-grandmothers ; 
10.  Ghreat-nephews,  great-nieces,  &c.,  of  whom  all,  in 
an  equal  degree,  are  equally  entitled. 

The  distribution  of  a  deceased  intestate's  estate  is  pro-  Difitiibution 
vided  for  by  Acts  22  &  23  Car.  II.  c.  10,^  and  29  Car.  H.  ^ttc^^- 

C.  3,  and  1  Jac.  11.  C.  17,  S.  7?  latingthereto. 

The  first  mentioned,  which  is  the  Statute  of  Distri- 
butions, directs  that  the  surplus — t.  e,  the  balance  of  the 
personal  estate  after  the  payment  of  claims  upon  it — shall 
be  thus  distributed.  The  widow,  if  there  be  children,  shall 
have  a  thirds  the  rest  going  to  the  children,  who  shall  take 
equally  per  capita^  including  the  heir-at-law,  whose  in- 

^  Iredah  v.  Ford^  I  Sw.  &  Tr.  *  See/ww^,  Appendix. 

306.  '  Ante,  p.  210. 
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heritance  of  realty  shall  make  no  difPerenee.  If  one  child 
has  died,  leaving  issue,  then  they  shall  take  per  stirpes. 
For  instance,  A.  dies,  leaving  a  widow,  a  daughter,  and 
issue  of  a  son  deceased — two.  The  surplus  of  the  estate  is 
3,000/.  Of  this,  the  widow  takes  1,000/.,  the  daughter,  per 
capita^  1,000/.,  and  the  issue  of  the  son  deceased — per  stirpeSy 
as  to  the  remaining  sum  to  be  divided  between  them — 1,000/., 
but,  per  capita,  as  to  their  shares  of  it,  i.  e.  600/.  each. 

If  any  one  child,  or  his  or  her  issue,  has  been  advanced 
during  the  intestate's  lifetime,  his  or  her  share  shall  be 
diminished  proportionately,  to  equalize  it  at  the  death  of 
the  intestate — father  or  grandfather,  as  the  case  may  be — 
to  that  of  the  others.^ 

If  there  be  no  children  or  legal  representatives,  the 
widow  takes  a  half,  and  the  residue  is  distributed  equally, 
per  stirpes^  among  the  next  of  kin,  and  those  who  legally 
represent  them;-  no  representations  among  collaterals 
beyond  children  of  brothers  and  sisters  being  permitted. 

If  no  widow,  but  only  children,  shall  survive,  they  and 
their  issue  take  eqully  per  stirpes.  If  there  be  neither  widow 
nor  children,  i,  e,y  if  the  intestate  die  a  widower  childless  or 
a  bachelor,  his  next  of  kin,  in  degree,  as  above,  take  equally 
per  stirpes.^ 

By  the  last  section^  of  the  Statute  of  Frauds  husbands 
are  not  compelled  to  make  any  distribution  of  the  estates 
of  their  wives  who  predecease  them  intestate.^ 


^  Sect.  5. 

2  Sect.  6. 
seCv.  / . 

<  29  Car.  II.  c.  3,  s.  25,  "And 
for  the  explaining  one  act  of  this 
present  parliament,  intituled  'An 
Act  for  the  better  settling  intes- 
tates estates,'  be  it  declared  by  the 
authority  aforesaid,  that  neither  the 
said  act  nor  anything  therein  con- 
tained shall  be  construed  to  extend 
to  the  estates  of  feme  coverts  that 
shaU  die  intestate,  but  that  their 
husbands  may  demand  and  have  ad- 
ministration of  their  rights,  credits, 
and  other  personal  estates,  and  re- 
ooTer  and  enjoy  the  aamei  as  they 


might  have  done  before  the  making 
of  the  said  act." 

^  But  now,  under  the  Manied 
Women's  Property  Acts,  auU^  p.  13, 
circumstances  may  arise  to  defett 
their  riflrhts  altogether.  They  may 
also  deieat  them  themselves.  An 
applicant  for  administration  cited 
the  husband  of  a  wife  deceased 
intestate,  leaving  separate  estate, 
which  had  been  agreed  with  her 
husband  by  deed  to-be  left  to  the 
applicant,  to  permit  the  grant 
to  go  to  him.  Though  the  hii»> 
band  opposed,  the  court  made  the 
grant  to  the  applicant.  AUm  T. 
Humphreys^  8  P.  D.  16. 


i 


> 

t 


I 


r 
I 


. 


^■1 

.'  ■ 


i 


.  I 
f  ■  ■ 


Joint  Administration. 


219 


By  the  statute  of  1  Jac.  II.  c.  17,  s.  7,^  if  after  a  father's  SubdiviBion, 
death  any  of  his  children  shall  die  intestate,  without  wife  intestate 
or  children,  in  the  lifetime  of  the  mother,  every  brother  father's  chil- 

•^  dren  some 

and  sister  shall  take  of  such  child's  share  of  her  father's  predecease 
estate  per  stirpes  equally  with  the  mother.  ^iStote!^" 

The  Statute  of  Distributions^  forbids  any  distribution  of  Distribution 
an  intestate's  estate  for  one  year  for  the  security  of  lust  ^^  °?^  **^® 

place  lor 

daims  upon  it,  and  only  then  upon  bond  conditioned  to  twelve 
refund,  if  requisite,  to  meet  a  subsequent  claim  duly  sub-  ™®°*^"- 
stantiated,  the  refunding  to  be  in  proportion  by  each  bene- 
fioiary. 

Finally,  from  and  after  the  decease  of  any  person  dying  Till  adminis- 
intestatey  and  until    letters  of    administration    shall    be  utes^^r^ 
fiTonted  in  respect  of  his  estate  and  effects,  they  shall  vest  ^^^\  estates 


in  the  judge. 


8 


President. 


JOINT   ADMINISTRATIONS. 

Joint  administration,  which  may  be  either  under  a  will  Joint  ad- 
or  an  intestacy,  is  at  times  granted,  but  only  by  consent.  "'^^^      ^^ 
In  the  absence  of  consent  the  grant  reverts  to  the  residuary 
legatee  or  other  interested  applicant  in  priority.^ 

The  instances  in  which  applications  for  grants  of  joint 
administration  have  been  made,  appear  to  be  more  frequent 
imder  intestacies. 

"  The  court  never  forces  a  joint  administration,  because  if  These  grants 
the  administrators  were  at  variance,  it  would  almost  put  ^^^^T" 
an  end  to  the  administration.     Further,  the  court  prefers,  favour; 
cceteris  paribus,  a  sole  to  a  joint  administrator,  because  it  is 
infinitely  better  for  the  estate :  administrators  must  join 
and  be  joined  in  every  act  which  would  not  only  be  incon- 
venient to  themselves,  but  what  is  of  more  consequence. 


>  AfiU,  p.  210. 

*  Sect.  3.     See  post^  Appendix. 

3  C.P.  A.  1868,  8.  19:  "From and 
after  the  decease  of  any  person  dying 
intestate,  and  until  letters  of  admin- 
istration shall  be  granted  in  respect 
of  his  estate  and  effects,  the  personal 


estate  and  effects  of  such  deceased 
person  shall  be  vested  in  the  judge 
of  the  Court  of  Probate  for  the  time 
being,  in  the  same  manner  and  to 
the  same  extent  as  heretofore  they 
vested  in  the  ordinary.'* 
*  Dampier  v.  CoiaoHf  2  Fhillim.  64, 


220 


Joint  Administration. 


espeoiallj 
when  one 
applicant  is 
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ministration 
to  cany  on 
a  business 
refused. 


A  grant  to 
widow  and 
son  refused 
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sent  uf  the 
next  of  kin, 
minors. 


must  be  inconvenient  to  those  who  have  demands  on  the 
estate,  either  as  creditors  or  as  entitled  in  distribution."  ^ 

"  There  might  be  a  complete  contrariety  of  action,  and  it 
would  be  in  the  power  of  one  of  them  to  defeat  the  whole 
administration."^  This  applies  d  fm-tiori  to  unwilling 
parties,  and  more  especially  in  a  case  where  one  of  the 
applicants  is  a  bankrupt.^ 

In  another  case,  joint  administration  was  sought  by  a 
deceased  intestate's  vridow  and  one  of  his  nephews,  upon 
the  necessary  consent  of  all  other  interested  parties,  and 
under  the  special  circimistances  of  the  case,  by  virtue  of 
the  73rd  section.  The  court  however  refused  it.  "  If  I 
am  to  make  a  joint  grant  of  administration  at  all,"  said 
Sir  C.  Cresswell,  "  it  must  be  to  the  widow  and  sister  as 
the  next  of  kin  of  the  deceased.  I  am  of  opinion  that 
the  statute  precludes  me  from  joining  the  nephew,  who  is 
only  a  person  entitled  in  distribution  and  not  next  of  kin 
of  the  deceased,  in  the  grant.  Neither  can  I  make  the 
grant  under  section  73  of  the  Probate  Act."  * 

The  court  requires*  when  making  these  grants,  the 
consent  of  the  next  of  kin,  and  when  the  circumstances 
are  such  as  not  to  justify  a  variation  of  the  rule  of  practice 
to  the  contrary,  the  grant  is  refused :  Thus  a  testator  left 
a  widow  and  issue,  all  minors  but  one, — his  eldest  son. 
The  widow  desired  and  applied  for  a  joint  grant  with  him, 
the  consent  of  the  remaining  next  of  kin,  the  minors, 
having  been  obtained.  The  application  was  rejected.  Where 
a  joint  grant  is  made  to  the  widow  and  one  of  the  next  of 
kin,  all  the  other  next  of  kin  must  consent  that  the  grant 
shall  be  so  made.  In  this  case  some  of  the  next  of  kin 
were  of  such  an  age  as  to  be  incapable  of  giving  proper 
consent.     The  consent  of  the  children  who  were  minors. 


I  Warwick  v.  Greville,  1  Philllm. 
127 ;  see  also  Leggatt  v.  Z.,  1  Lee, 
349  ;  Coe  v.  Hume,  4  Hagg.  398. 

*  Bell  V.  Ttnniswoody  2  Philllm. 
22 ;  see  also  Coppin  ▼.  Dillon,  4 
fiagg.  376. 


3  Iredale  v.  Ford,  \  Sw.  &  Tr. 
306. 

*  Browning,  2  Sw.  &  Tr.  634. 

^  JDampier  v.  Colson,  2  Phillim. 
64. 
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having  regard  to  the  ages  of  some  of  them,  was  not  deemed 
sufficient  to  justify  the  court  in  departing  from  the  general 
practice  when  there  were  no  special  grounds  for  so  doing.  ^ 

A.  died  intestate  leaving  two  brothers  (one  absent  The^r"«t 
abroad)  and  a  deceased  third  brother's  daughter  surviving  ^i^J^ny  and 
him  as  next  of  kin.  The  brother  in  England  admi-  expedition, 
nistered  in  part  only  and  died  ;  the  absent  brother, 
having  no  property  in  this  country  but  his  share  of  the 
unadministered  estate,  which  he  came  to  England  to 
obtain.  When  applying  for  a  grant  he  could  obtain  no 
sureties,  and  thereupon  applied  for  a  joint  grant  to  himself 
and  his  niece.  To  this  she  consented  in  preference  to 
instituting  an  administration  suit  in  Chancery,  which  she 
had  intended  to  do  to  protect  her  own  interests,  if  the  sole 
grant  were  made  to  him.  Under  the  special  circum- 
stances of  the  case,  the  learned  Judge  made  the  grant  as 
prayed,  being  of  opinion  that  the  powers  of  the  73rd 
section  ought  to  be  taken  advantage  of  as  far  as  possible 
by  the  court,  "  for  the  purpose  of  expediting  and  render- 
ing as  economical  as  possible  the  administration  of  the 
estates  of  deceased  persons."  "In  this  case,"  said  his 
Lordship,  "  both  the  persons  who  are  equally  and  solely 
interested  in  the  unadministered  estate  of  the  deceased  are 
willing  that  there  should  be  a  grant  of  administration  to 
them  jointly,  and  the  only  question  is  whether  the  court 
is,  by  the  terms  of  the  73rd  section,  precluded  from  giving 
effect  to  so  desirable  and  beneficial  an  arrangement,  and 
is  bound  to  follow  the  strict  rule  laid  down  by  the  statute 
21  Hen.  8,  c.  5,  s.  3,  and  to  grant  administration  to  the 
next  of  kin  ?  I  am  of  opinion  that  the  terms  of  the  73rd 
section  of  20  &  21  Vict.  c.  77,  are  wide  enough  to  admit  of 
its  application  to  the  present  case.  The  grant  may  go  as 
prayed  under  that  section  upon  the  consent  (of  the  brother) 
being  brought  into  the  registry."^ 

A  joint  administration  has  been  granted,  however,  to  AdminiBtra- 
five  parties  all  interested  as  legatees  under  a  tcill,  limited  grantees. 

»  Xewbol4,  1  p.  &  D.  286.  «  Grundy,  1  P.  &  D.  469. 


222 


Administration 


to  a  suit  in  Chancery  in  which  they  were  all  parties, 
and  following  a  grant  to  the  same  parties  by  the  court 
at  the  forum  domicilii.  Joint  administration  to  three 
parties  appears  in  all  other  cases  to  have  been  the  extreme 
grant  the  court  would  make.^ 


Creditors' 
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Affidavit  of 
amount  of 
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requisite, 


ADMINISTRATION    TO   CREDITORS. 

Grants  to  creditors  may  also  be  under  a  will  or  under 
an  intestacy.  But  it  is  only  when  there  is  no  executor, 
legatee,  or  next  of  kin  entitled  or  willing  to  take  a  grant 
that  a  creditor  is  able  to  do  so.  In  no  case  can  he  oppose 
an  applicant  imder  a  will.^ 

Assuming  the  estate  to  be  insolvent,  it  cannot  be  said 
the  residuary  legatee  has  no  interest,  for  some  of  the  debts 
may  be  questioned.  Some  of  the  creditors  may  make  un- 
just demands.^ 

The  creditor's  claim  can  only  be  considered  when  the 
next  of  kin  renounces,  and  the  estate  is  likely  to  be  un- 
administered.  He  is  not  entitled  to  question  the  fitness 
of  the  representative  of  the  next  of  kin.*  The  wishes  of 
the  creditors  are  not  in  all  cases  of  weight,  but  they  are 
entitled  to  consideration  where  the  estate  is  considerable, 
the  demands  heavy,  and  the  solvency  in  the  slightest 
degree  doubtful. 

The  court  looks  only  to  the  benefit  of  the  estate  and  of 
the  persons  interested  in  the  distribution  of  the  property, 
and  its  first  duty  is  to  place  the  grant  in  the  hands  of  that 
person  likely  best  to  convert  the  property  to  the  advantage 
of  those  who  have  claims,  either  in  paying  the  creditors  or 
in  making  distribution  :  the  primary  object  is  the  interest 
of  the  property.^ 

But  before  a  creditor  takes  the  grant,  an  affidavit  must 
in  all  cases  be  filed  of  the  amoimt  of  the  estate  where  those 
primarily  entitled  have  not  been  personally  served  f  and 


J  BlaTcelochy  1  Hagg.  682. 

*  Menziea   y-   Pitlbrooky    2    Curt. 
846  ;  Haynes  v.  Mat  the  ws^  post. 

3  Watson,  2  Rob.  143. 

*  Haynes  v.   Matthews,  1  Sw.  & 


Tr.  462. 

5  Warwick  v.  Greville,  1  PhiUim. 
125. 

^  Martineau  v.  Jtede,  2  Add.  455 ; 
Briygs  v.  Jtoope,  29  L.  J.,  Prob.  96. 
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the  date  when  the  debt  was  inoorred  also  must  be  proved  of  date  of 
on  affidavit}  ^^' 

Though  the  Statute  of  Limitations  bars  the  right  of  (The  Statute 
action  to  recover  a  debt,^  it  does  not  extinguish  it.     An  tion&) 
executor  or  administrator  may  retain  a  debt  due  to  himself 
six  years  old.' 

Hence  a  creditor  has  an  equitable  right  to  apply  to  dis- 
charge his  claim  out  of  the  assets  of  the  deceased,  if  neither 
relatives  nor  other  creditors  apply  for  the  grant.  But,  lest 
he  should  prefer  himself,  he  must  give  a  pro  raid  bond.* 

Where  a  creditor  applies  for  a  grant  to  administer  an  and  of  delay, 
intestate's  estate  after  a  lapse  of  time,  and  without  citing  ™^'"**^- 
the  next  of  kin,  the  court  has  required  a  full  account  as  to 
how  the  debt  was  incurred,^  and  the  proof  of  it ;  also  an 
explanation  of  the  delay  in  applying.^ 

Before  he  will  be  allowed  to  take  the  grant,  he  must  file  4fflf^v%t$ 
an  affidavit  that  he  has  no  other  security  for  his  debt,  and  ^uritf  and 
that  the  parties  entitled,  if  absentees  not  answering  to  the  absentees 
citation,  have  no  agents  in  this  country." 

A  bond  or  specialty  creditor  has  not  necessarily  a  prior  Specialty 
right  to  a  simple  contract  creditor,  but  of  two  bond  creditors  ^^^^^^ 
he  holding  the  bond  in  the  higher  amount  is  preferred,  contract 
articles  for  a  pro  rata  payment  being  entered  into  by  him.^  °^       "' 

A  judgment  creditor,  when  a  creditor  of  a  superior  (The  jwora/d 
nature,   has,  upon  entering  into  the  pro  ratd  bond,  ob-     ^ 
tained  the  grant  f  but  a  simple  contract  creditor  for  a  but  not 
larger  amount,  when  preferred  by  the  remaining  creditors,  ^  ^*^®* 
has  been  preferred  by  the  court.  ^® 

Upon  the  citation  of  a  deceased's  widow  and  next  of  kin  A  mort- 
by  a  bond  creditor  and  mortgagee,  it  was  apprehended  in  f^f^uyf 

^  Rmclinson  v.  Surneli,  3  Sw.  &  *  Fairweather,  2  S.  &  T.  588. 

Tr.  479.  ^  Miller  v.  Washington,  3  Haffff. 

2  Rhodes  V.  Smethurst,  6  M.  &  W.  277. 
351.  '  Aitkin  V.  Ford,  3  Hagg.  194. 

2  Williams  on  Executors,  Vol.  2,  ^  Kearney  v.    U'hitaker,   2   Lee, 

p.  980  (6th  ed.),  and  Stahlsckmidt  v.  325. 
Lett,  I  Sm.  &  GifP.  415.  »  Carpentn-  v.   Shelford,  2    Lee. 

*  Coombs  V.    r;.,   1  P  &  D.  288;  602. 
15  W.  R.  287  ;  15  L.  T.  329  ;  36  >«  Earnest  v.  Eustaee,  Dea.  &  Sw 

L.  J.,  Prob.  21.  273. 
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the  registry  that  his  security  by  mortgage  might  disqualify 
him  from  taking  administration  as  a  creditor.  The  eourty 
however,  held  otherwise,  as  a  bond  creditor  has  a  lien  even 
on  freeholds,  and  yet  the  court  grants  administration  to 
him.  Here  the  mortgage  was  on  leasehold  property, 
which  is  subject  to  simple  contract  debts,  and  to  the  claims 
of  creditors  generally,  and  the  bond  is  to  be  regarded  as  a 
collateral  security  to  the  mortgagee.  If  the  grant  were 
prayed  by  a  mortgagee  of  realty,  that  might  be  a  reason 
for  rejecting  him,  as  it  would  give  him  a  priority,  and 
exclude  simple  contract  creditors.^  By  the  Act  relating 
to  freeholds  and  copyhold  estates,^  they  are  constituted 
assets  for  the  payment  of  debts.  And  it  is  there  provided, 
that  in  their  administration,  all  specialty  creditors  in  which 
the  heirs  are  bound,  shall  be  paid  in  full  before  simple 
contract  creditors,  or  creditors  by  specialty  in  which  tiie 
heirs  are  not  bound. 
A  surety  on  a  A.  died  intestate,  owing  money  on  a  bond.  B.,  who  bad 
ceMfulappli-  become  surety  for  A.'s  repayment  of  the  money,  himself 
<»^*-  thereupon  paid  the  debt.     He  applied  for  a  grant  to  ad- 

minister A.'s  estate,  and  as  a  creditor  received  it.' 


^  Roxburgh  v.  Lambert^  2  Hagg. 

657. 

a  3  &  4  Will.  4,  c.  104:  ** ^Whereas 
it  ifl  expedient  that  the  payment  of 
the  debts  of  all  persons  should  be 
secured  more  effectually  than  is 
done  by  the  laws  now  in  force:* 
Be  it  therefore  enacted,  that  from 
and  after  the  passing  of  tliis  act, 
when  any  person  shall  die,  seised  of 
or  entitled  to  any  estate  or  interest 
in  lands,  tenements,  or  heredita- 
ments, corporeal  or  incorporeal,  or 
other  real  estate,  whether  freehold, 
customaryhold,  or  copyhold,  which 
he  shaU  not  by  his  last  will  have 
charged  wdth  or  devised  subject  to 
the  payment  of  his  debts,  the  same 
shall  be  assets  to  be  administered  in 
courts  of  equity  for  the  payment  of 
the  just  debts  of  such  persons,  as 
well  debts  duo  on  simple  contract 
as  on  specialty,  and  that  the  heir 
or  heirs  at  law,  customary  heir  or 
heirs,  devisee  or  devisees  of  such 


debtor,  shall  be  liable  to  all  the 
same  suits  in  equity  at  the  suit  of 
any  of  the  creditors  of  such  debtor, 
whether  creditors  by  simple  con- 
tract or  by  specialty,  as  the  heir  or 
heirs  at  law,  devisee  or  deviaees  of 
any  person  or  persons  who  died 
seised  of  freehold  estates  was  or 
were  before  the  passing  of  this  act 
liable  to  in  respect  of  such  freehold 
estates  at  the  suit  of  creditors  by 
specialty  in  which  the  heirs  were 
bound:  provided  always,  that  in 
the  administration  of  assets  by 
courts  of  equity  imder  and  by  "vir- 
tue of  this  act  all  creditors  by 
specialty  in  which  the  heirs  are 
bound  shall  be  paid  the  full  amount 
of  the  debts  due  to  them  before  any 
of  the  creditors  by  simple  contract 
or  by  specialty  in  whidi  the  heirs 
are  not  bound  shall  bo  paid  any 
part  of  their  demands.*' 

^  Williams  v.   Jukes,   34  L.   J., 
Prob.  60. 
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A  testator  by  will  directed  his  executors  and  trustees  to  A  testator's 
permit  his  wife  to  carry  on  his  business.^     As  they  did  not  q^®  Ss"^ 
act,  she  took  admimstration  with  the  will  annexed,  and  death, 
died  intestate  and  insolvent,  leaving  her  husband's  estate  ^^^^^^ 
in  debt.     Those  entitled  to  the  reversionary  interest  in  it 
did  not  act,  and  a  creditor  applied  for  administration  with 
the  will  annexed.     Whereupon  the  court  held  that  as  the 
intestate's  estate  was  primarily  liable  for  debts  she  con- 
tracted, the  creditor  must  first  take  a  grant  under  the 
intestacy,  and  then  the  grant  under  the  will  might  follow.^ 

A  nominee  under  a  will  for  a  limited  purpose  only,  and  The  court 
with  a  limited  sum  of  money  became  bankrupt.     The  ^^^^^ 
remainder  of  the  estate  was  held  not  liable.^    "And  where  provisions 
a  testator  by  his  will  directs  that  his  business  may  be 
carried  on,  and  that  his  personal  estate  shall  be  used  as 
capital  with  which  to  do  so,  the  persons  who  after  his 
death  become  creditors  of  the  business,  in  addition  to  the 
personal  responsibility  of  the  individuals  who  give  the 
order  for  the  goods,  or  otherwise  contract  the  debt,  are 
entitled  in  equity  to  claim  against  the  estate  of  the  testator 
to  the  extent  that  he  authorized  it  to  be  used  in  the 
business."*     "As  Jo  creditors  subsequent  to  the  death  of 
the  testator, — in  the   first    place    they   may    determine 
whether  they  will  be  creditors.     Next,  it  is  admitted,  they  The  trader  is 
have  the  whole  fund  that  is  embarked  in  the  trade ;  and  '"^^J 
in  addition  they  have  the  personal  responsibility  of  the  first, 
individual  with  whom  they  deal,  the  only   security  in 
ordinary  transactions  between  debtor  and  creditor.     They 
have  something  like  a  lien  upon  the  estate  embarked  in 
the  trade.     They  have  not  a  lien  upon  anything  else."^ 

A  testator  left  it  optional  to  his  executors  to  wind  up 
or  continue  his  business,  giving  them  the  complete  control 
of  his  general  estate  if  they  continued  it.     They  elected  to 

1  Seejpo*^  Garland.  3  Garland,  10  Ves.  110. 

2  Fairland  v.  Fercy,  3  P.  &  D.  *  Garland;  Cusbmh  v.  C,  1  Beav. 
217.  See  also  SpittyU  ease,  there  184  ;  and  Owen  v.  Delatnere,  16  Eq. 
cited,  on  creditors  in  equity.  139. 

1).  Q 
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continue,  but  did  not  put  any  increase  of  capital  in  the 
business.  A  creditor  of  the  business  since  the  testator's 
death  sued  them  on  his  own  behalf  and  that  of  other 
creditors,  praying  an  administration  of  the  testator's  estate 
employed  in  the  business,  but  not  suggesting  insolvency.^ 
The  decision  in  this  case,  as  applied  by  the  President, 
clearly  demonstrates  how  far  a  testator's  estate  is  in  such 
cases  liable.^ 

"This  bill  was  dismissed  by  the  Vice-Chancellor  on 
the  ground  that  as  it  appeared  that  the  persons  who 
carried  on  the  business  and  had  contracted  the  debt 
were  solvent,  the  plaintiff's  remedy  was  by  action  at  law 
against  them,  and  not  by  an  administration  suit  in  the. 
Court  of  Equity.  And  the  Vice-Chancellor  more  than 
once  points  out  that  the  case  would  be  different  if,  as  in 
the  present  case,  the  person  primarily  liable  were  insolvent. 
He  says :  *  An  executor,  authorized  to  carry  on  a  business, 
who  carries  it  on  is  liable  for  every  shilling  on  every  con- 
tract he  enters  into.  Besides  that,  if  he  becomes  banknipti 
the  persons  who  have  trusted  him  have  a  right  to  say  that 
that  portion  of  the  trust  estate  which  was  committed  to 
him  for  the  purpose  of  carrying  on  the  business  shall  not 
be  the  subject  of  general  administration.'  The  creditor' 
has  not  only  the  personal  remedy  against  the  executor, 
but  he  has  a  right  also,  if  that  "should  fail,  to  come  against 
the  trust  estate.  In  arriving  at  the  conclusion  that  ad- 
ministration may  be  granted  to  the  plaintiff  as  an  equit- 
able creditor,  I  am  foii;ified,"  said  Sir  James  Hannen, 
"  by  decisions  in  analogous  cases  where  administration  has 
been  granted  to  persons  as  creditors  of  a  deceased's  estate 
in  respect  of  debts  not  contracted  by  the  deceased  or  in  his 
lifetime." 

Usually  the  creditor  of  a  superior  nature  (and  therefore 
having  a  greater  interest  in  the  just  administration  of  the 


^  Otcen  V.  DeJamere^  15  Eq.  139. 
*  Sir  James  Hannen  (Fairhnd  v. 


Tei'dj,  ante,  p.  226). 
^  Referring  to  Garland, 
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estate)  is  selected.*  The  application  of  a  bankrupt's  as- 
signee, where  the  bankrupt  lent  the  testator  a  large  sum 
of  money,  was  rejected  in  favour  of  that  of  an  immediate 
creditor  against  the  estate  for  a  smaller  sum,  the  court  ^ 
being  of  opinion  that  the  assignee  was  only  a  trustee 
for  the  bankrupt's  creditors,  and  not  a  creditor  of  the  andnothia 
deceased's  estate,  and  that  he  coidd  obtain  his  remedy  ""*^®®' 
against  the  grantee  of  the  court  in  equity. 

Administration   has    been   granted    to  a  creditor    in  Examples, 
equity.    A.  dies  intestate.     B.  his  son  (his  debtor,  and  a  T^  ^'^Ij*^ 
bankrupt)  administers  his  estate   as  next    of    kin.     A  duranu 
dividend  payable  under  B.'s  bankruptcy  to  A.  is  still  ***"*'• 
unclaimed  after  A.'s  death  by  B.  his  administrator.     B., 
again  bankrupt,  quits  England.     C,  the  assignee  of  B.'s 
creditors  (second  bankruptcy)  obtains  a  grant  to  A.'s  estate 
as  creditor  in  equity  of  B.,  limited  to  the  dividend,  and  to 
B.'s  return.'* 

An  executrix  administered  her  husband's  estate,  without 
probate,  and  died  intestate,  leaving  money  (a  portion  of 
the  estate)  in  a  bank.  Her  husband's  brother  took  ad- 
ministration of  her  husband's  estate,  and  after  citing  her 
next  of  kin,  who  did  not  appear,  obtained  administration 
of  her  estate  as  a  creditor.*  The  debt  was  the  sum  in  the 
bank  due  to  him  as  her  husband's  administrator. 

A  creditor  and  administrator  of  a  deceased  intestate's  Theaasimee 
estate  died  bankrupt,  leaving  the  estate  not  fully  adminis-  creditor's 
tered,  and  his  own  debt  unpaid.     His  trustee  in  bank-  o^pi^ 
ruptcy  thereupon  assigned  it  to  one  of  his  creditors,  who,  suoceasfnl. 
in  due  course,  took  a  grant  limited  to  his  own  interest  as 
the  assignee  of  the  official  assignee  (here  trustee).* 

A  joint  assignee  with  the  deceased  of  a  bankrupt's  A  joint 
estate,  to  which  the  deceased,  through  his  representative,  J^^a. 
owed  certain  moneys,  applied  for  a  grant  to  administer  the 
deceased  bankrupt's  estate  as  a  creditor,  but  was  rejected, 

1  Snape  y.  Webb,  2  Lee,  411.  *  Miller  v.  Dyson,  62  L.  J.,  Pr. 

'  Sir  Greorg^  Lee.  62. 

5  Hammond,  60  L.  J.,  Pr.  73.  »  Burdett,  1  P.  D.  427. 
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lie  being  only  a  trustee  for  the  creditors  of  the  bankrupt's 
estate,  to  which  the  deceased  assignee  was  indebted.  Here 
the  successful  party  agreed  to  bind  himself  by  a  pro  raid 
bond  to  pay  all  claims  in  due  order  of  priority  and  pro- 
portion.^ 

A.  died  owing  B.  money  on  bills.  On  B.'s  bankruptcy 
his  official  assignee  assigned  the  balance  due  on  A.*8 
acceptances  to  D.,  a  purchaser  under  the  Bankruptcy  Act* 
of  1861.  From  1).  they  passed  in  course  of  business  to  E. 
On  their  maturity  E.  applied  for  a  limited  grant  to  ad- 
minister A.'s  estate  on  the  citation  and  failure  of  appear- 
ance of  A.'s  next  of  kin.  The  court  rejected  the  applica- 
tion, declining  to  allow  so  inconvenient  a  mode  of  ad- 
ministering the  estates  of  deceased  persons.  The  grant, 
after  a  further  application,  was  made  to  D.,  the  purchaser 
from  B.'s  official  assignee,  it  liaving  been  pointed  out,  that 
if  the  last  assignee  were  permitted  to  administer  he  might 
be  one  of  twenty.' 

B.,  A.'s  executor  and  residuary  legatee,  had  proved  his 
w^ill  and  died  bankrupt  and  intestate,  leaving  the  estate, 
unadministered  in  part,  indebted  to  his  estate.  B.'s 
assignee  in  bankruptcy  thereupon  took  a  grant  to  further 
administer  A.'s  estate,  as  A.'s  residuary  legatee's  assignee.^ 

The  nominee  of  the  assignees  of  the  executors  of  the 
surviving  trustee  of  a  deceased  obtained  a  limited  grant  to 
proceed  in  Chancery.^ 

A  partner  died,  leaving  the  partnership  accounts  un- 
settled. Subsequently  the  remaining  partners  dissolved, 
and  one  of  them  assigned  his  share  of  the  profits.  The 
assignee  thereupon  filed  a  bill  to  wind  up  the  firm,  alleging 
the  necessity  that  a  personal  representative  of  the  deceased 
should  be  made  a  party ;  and  that  his  assignor,  though 


*  Snape  v.  Webb,  2  Lee,  412. 

«24  &  26  Vict.  c.  134,  a.  137. 

»  CoUs  (testate),  3  Sw.  &  Tr.  181 ; 
see  Maehin  v.  Coir*,  33  L.  J.,  Prob. 
176. 


*  Uotcntcard  v.  Diekenmm,  3  Sw. 
&  Tr.  664. 

^  i)/iy  V.  ThotHsoriy  3  Sw.  &  Tr. 
169. 
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entitled,  would  neither  take  out  administration  himself  nor 
allow  him,  the  assignee,  to  do  so.  The  Vice-Chancellor  ^ 
directed  oounsel's  opinion  to  be  taken  regarding  the 
assignee's  claim  to  the  grant.  It  was  to  the  effect  that 
he  had  not  such  an  interest  in  the  estate  as  entitled  him  to 
a  grant  as  creditor,  but  that  on  the  refusal  of  the  next  of 
kin,  and  a  necessity  being  shown  for  the  representation, 
the  Probate  Court  woidd  make  the  grant  limited  to  sub- 
stantiate Chancery  proceedings  to  a  person  nominated  by 
him.^  It  does  not  appear  that  this  grant  was  applied  for, 
however,  but  the  opinion  was  that  of  Dr.  Jenner,  and  en- 
titled to  great  weight. 

A.  died  intestate  and  insolvent  in  Paris.     The  estate  was  A  deceased's 
duly  declared  bankrupt,  and  B.  appointed  assignee.     He  ^  banS^t 
thereupon  sold  the  debts  due  to  the  estate.     C.  purchased  '^  England, 
them,  and  inter  alia  one  due  from  a  London  house.     By  chaser  9, 
the  law  of  France,  C.  could  then  sue  for  the  debt  in  his  firra^te©- 
own  name.     Assuming  it   would  be  followed  here,  D. 
prayed  administration  of  A.'s  estate  as  C.'s  representative. 
The  court  refused  it ;  because  bankruptcy  of  a  deceased's 
estate  is  unknown  to  the  English  law,  and  a  purchaser  of  a 
deceased's  estate  is  not  his  representative.^ 

A.  died  intestate,  leaving  next  of  kin  an  only  son,  and  Citations 
owing  B.  certain  moneys.     After  A.'s  death,  B.  assigned  Curate, 
the  debt  to  C,  who  thereupon  cited  A.'s  son  to  accept  or 
refuse,  failing  which  he  (G.)  would  apply  for  the  grant, 
giving  the  usual   security.     In  the  citation,  C.  was  de- 
scribed as  a  creditor,  whereas  he  was  only  an  assignee. 
The  application  was  rejected.    The  practice  of  making  the  A  purchaser 
grant  to  a  person  who  had  bought  up  a  debt  after  the  yiewed  witfi 
death  of  the  intestate,  especially  where,  as  in  the  present  disfavour, 
case,  the  assets  far  exceeded  the  debt,  would  be  dangerous.* 

When  the  next  of  kin  is  of  unsound  mind,  his  next  of  Citing  next 

^  Sir  John  Leach.  131.    See  also  Alma  r,  A.y2  Hagg. 

*  Caxcthorne  v.  Chalie^  2  Sim.  &  App.  156. 

Stu.  127.  *  Baynes  v.  Harrison y  D©a.  &  Sw. 

»  Depit  V.  LeUrieUusey  2  Sw.  &  Tr .  1 6. 
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of  kin  of  the    kin  must  be   cited  to  take   the   grant  for  his  use  and 
^editor.       ^  benefit,  if  they  think  proper.     Hence,  where  a  deceased 
had  been  maintained  at  a  county  lunatic  asylum,  and  on 
his  death  the  guardians,  who  had  not  obtained  an  order 
from  the  county  magistrates  under  17  Vict.  c.  97,  s.  104, 
to  repay  themselves  out  of  the  deceased's  estate  if  any 
accrued,  applied  through  their  nominee  for  a  grant  to 
administer  his  estate  as  creditors,  without  citing  the  next 
of  kin ;    the  court  held,  allowing  them  to  be  creditors, 
which  was  not  clear,  the  proviso  above  disqualified  them.^ 
A  next  of  kin      The  fact  that  a  brother  and  creditor  in  one  prays  for  a 
CTeditorap-*    grant  of  administration  of  a  deceased  intestate's  estate, 
pHes  at  a  die-  upon  a  disputed  claim,  is  a  circumstance  rather  adverse  to, 
than  in  favour  of,  his  pretensions  to  the  administration. 
Creditors         "  Administration  is  only  granted  to  a  creditor  failing  any 
must  alw^fl     Qther  representative,  in  which  case,  there  being  nobody  to 
personal  re-     sue,  the  creditor  not  being  himself  administrator,  and  so 
presen    ives.   ^^q  ^o  pay  himself,  must  almost  of  necessity  lie  out  of  his 
debt.^     But  where  a  person,  whose  duty  and  interest  it  is 
to  contest  claims  on  the  deceased's  estate,  is  before  the 
court,  willing  to  undertake  the  administration,  he  or  she 
it  is  that  is  entitled  to  the  grant,  and  not  the  creditor, 
both  in  law  and  reason.     As  creditor  merely y  indeed,  it  is 
obvious  the  applicant  could  only  obtain  letters  of  adminis- 
tration on  the  widow  and  next  of  kin  refusing  or  declining 
to  take  them." 
An  ante-  A  wife  predeceased  her  husband  intestate.     He  was 

ditor  aUowed   ^^^^  ^^  accept  or  refuse  administration  by  an  antenuptial 
to  take  the       creditor  of  the  deceased,  who,  on  his  non-appearance,  him- 
'  self  applied,  and,  after  some  consideration,  was  allowed  to 

take  the  grant,  though  no  precedent  existed  for  such  a 
grant.^ 
A  creditor  as       Having  obtained  the  grant,  a  creditor  is  not  called  upon 
^w  ^  ^^     to  give  it  up  on  the  mere  allegation  of  a  better  title.     An 

I  Windeatt  v.  Sharland,  2  P.  &  D.  s  Euddlesione  v.   H.y  2   Bobert. 

216.  425. 

*  Wcbh  V.  Xeedham,  1  Add.  497. 
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applicant  under  a  will  or  as  next  of  kin  has  of  course  a  ejected  on 
better  title,  and  as  either  provides  a  representative  the  ere-  ^tte  tiSe 
ditor's  rights  can  be  adjusted ;  but,  having  the  grant,  he 
keeps  it  till  the  better  title  is  proved^  and  is  not  subject  to  and  wiU  have 
costs.     He  must  merely  bring  the  grant  into  the  registry  ^  ^■**' 
to  await  the  issue,  which  he  is  entitled  to  take  part  in.^ 

When  a  creditor  is  compelled  for  self-protection  to  apply  A  creditor's 
for  a  grant,  and  is  thereujwn  met  by  an  applicant  having  ^^  ^^®^ 
a  greater  claim — ^as,  for  instance,  a  next  of  kin — after  an 
interval  of  six  months,  he  is  entitled  to  his  costs.' 

Where  an  undert€iker  has  acted  on  authority  and  bond  Undertaken 
fide^  he  will,  on  due  explanation  and  prior  interests  fail-  **  fi^^*^*®®"- 
ing,  be  permitted  to  take  the  grant.^ 

Administration  will  be  granted  to  a  creditor  for  funeral 
expenses  by  the  request  of  a  nominee  under  a  will,  upon 
his  finding  justifying  security,^  but  undertakers  will  not  be 
allowed  to  administer  unless  their  authority  to  create  the 
debt  were  satisfactory,  of  which  the  court  will  judge  on 
production  of  the  accounts.* 

ADMINISTRATION   UNDER   SPECIAL   POWERS. 

Administration  under  special  powers  is  in  accordance 
with  the  terms  of  the  73rd  section  of  the  Probate  Act  of 
1857,  which  is  dealt  with  later  under  the  head  of  motions, 
because  all  grants  under  that  section  must  be  applied  for 
by  motion  to  the  court. 

1  Elme  V.   Da  Cotta,  1  PhiUim.  »  Newcomhe  v.  Behe,  1  P.  &  D. 
175,  and  cases  there  cited.                    316. 

2  CoU  V.  Rea,  2  PhiUim.  429.  *  Ibid.  p.  814. 

»  Fowler^  16  Jur.  894. 
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CHAPTER  rX. 

The  Law  relating  to  Personalty  of  Testators  or 

Intestates  Domiciled  Abroad. 

PersoxiBlty  of   The  deceased  persons  may  be  aliens  or  British  subjects. 

Q^^en  e-  g^yg^jj  considerations  are  incidental  to  cases  arising  under 
either  of  these  classes. 

Jurisdiotioii.  The  first  question  is  that  of  jurisdiction.  Cases  have 
occurred  where  grants  have  been  made  by  the  Ecclesiastioal 
Courts  and  by  the  Court  of  Probate  applying  to  property 
out  of  their  jurisdiction.  The  last  case  below  was  decided 
upon  the  authority  of  the  former.*  But  since  then  it  has 
been  the  practice  to  make  the  existence  of  personalty  in 
this  country  a  condition  precedent  to  a  grant  of  probate, 
or  administration  of  any  will,  or  to  administer  any  estate, 
whether  that  of  a  domiciled  foreigner  or  of  an  Englishman 
domiciled  abroad  or  here.  The  domicile  of  the  deceased 
does  not  affect  the  question. 

**  The  foundation  of  the  jurisdiction  of  this  court  is  that 
there  is  personal  property  of  the  deceased  to  be  distributed 
within  its  jurisdiction."  If  the  deceased  has  no  property 
witliin  this  countrj"  the  court  has  no  jurisdiction.^ 

"  Probate  is  not  granted  in  respect  of  a  testator's  assets 
generally,  but  in  respect  of  such  part  of  them  as  are  at  his 
death  within  the  jurisdiction  of  the  court.  The  question 
is  in  respect  of  what  was  the  probate  granted — of  property 

^  Spratt  V.  Harris,  4  Hagg.  408 ;  ^  Tucker,  3  S.  &  T.  686 ;  FitUntk, 

JTinter,  30  L.  J.,  Prob.  67.  32  L.   J.,   Prob.    167  ;    Evans   t. 

Burrcil,  28  L.  J.,  Prob.  82. 
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here  or  abroad?  It  could  not  be  granted  in  respect  of 
property  abroad,  because  it  was  at  the  death  of  the  testa- 
tor in  a  foreign  country,  and  consequently  out  of  the 
jurisdiction  of  the  court."  ^ 

1.  Coode  died  domiciled  in  England^  leaving  two  wills,  one  ETftiftp^^' 
of  property  in  England,  the  other  of  property  in  Chili. 

The  English  will  had  been  admitted  to  probate.  A  grant 
was  sought  of  probate  of  the  will  relating  to  the  personalty 
in  Chili.  The  court  refused  the  grant,  holding  that  its 
function  was  exhausted  in  having  made  a  grant  of  probate 
of  the  English  will.^ 

2.  Tucker y  the  wife,  died  intestate  in  France,  leaving  per- 
sonalty in  France  only.  Her  domicile  was  English.  Her 
husband,  who  survived  her,  required  a  grant  of  adminis- 
tration here  to  make  good  his  claim  there  by  French  law. 
As  the  deceased  left  no  personalty  in  this  country  the 
grant  was  refused.* 

It  is  manifestly  optional  with  the  legislature  of  foreign 
countries  to  recognize  or  ignore  the  grants  of  the  Probate 
Division  at  their  pleasiu^  or  according  to  their  rules,  and 
it  would  be  worse  than  useless  for  the  Di\'ision  to  make 
grants  which  it  could  not  enforce.  As  a  fact,  they  are  not 
now  made  at  all. 

The  next  point  to  be  dealt  with  is  that  of  the  administra-  Adminifltra. 
tion  of  the  property  either  by  means  of  a  grant  of  probate  ^^.®'     , 
or  administration.     In  effect  they  are  similar  as  regards  assets  hero, 
this  question. 

"Personal  property  in  this  country  belonging  to  a 
foreigner  or  a  British  subject  domiciled  abroad  can  only 
be  obtained  in  the  event  of  his  death  through  the  medium 
of  a  representative  in  this  country.  If  he  has  died 
intestate  administration  will  be  granted  here  limited  to 
the  personal  estate  in  this  country.  If  he  has  left  a 
will,  valid  .  .  .  probate  of  that  will  must  be  obtained 
here.    ...     In    every  case    the  succession  to  personal 

'  Atiomet/' General    y.    Dimond,  *  Coodgf  1  P.  &  D.  449. 

1  Tyr.  257  ;  1  Cr.  &  J.  370.  3  Tucker,  3  S.  &  T.  686. 
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property  will  be  regulated  not  according  to  the  law  of  this 
country  but  to  that  of  the  domicile."^ 

To  consider  this  passage  more  particularly.  If  the  de- 
ceased  has  died  intestate  his  administrator  will  be  selected, 
as  stated  in  the  concluding  sentence  above,  upon  evidenoe 
of  the  law  of  his  domicile  as  to  who  that  person  should  be. 

1.  The  consul  of  the  Emperor  of  Morocco  died  at  GKb- 
raltar,  intestate,  having  effects  at  Gibraltar  and  here.  Hia 
estate  thereupon  vested  in  the  Emperor.  The  deceased's 
domicile  was  of  Morocco.  His  representative,  by  the  law 
of  that  empire,  duly  obtained  administration  here.' 

2.  A.  died  intestate^  domiciled  in  Brazil,  leaving  next 
of  kin  there,  and  personalty  in  England.  B.  was  there 
appointed  guardian  of  the  next  of  kin,  and  he  further 
appointed  C.  with  power  of  substitution,  which  power  was 
exercised  in  the  appointment  of  an  English  resident,  D.,  for 
collection  of  the  testator's  effects.  Upon  the  requisite 
proof,  by  authenticated  copies,  of  the  validity  of  all  the  pro- 
ceedings at  Brazil,  and  affidavits  of  the  Brazilian  law  prior 
to  the  application  by  D.  for  a  grant,  it  passed  to  hirn  in 
due  course.^ 

A  deceased  of  foreign  domicile,  dying  here  in  itinere^  his 
estate  here  vests  in  the  Crown,  in  the  absence  of  a  better 
title. 

An  American  died  in  England  intestate.  The  American 
consul  applied  for  administration  of  his  estate  here,  limited 
to  pay  his  debts,  and  transmit  the  balance  to  the  treasury 
of  the  United  States,  after  citation  and  non-appearance  of 
the  next  of  kin.  The  Crown,  however,  opposed  the  grant, 
making  no  claim  but  as  having  the  right  to  hold  the 
deceased's  property  in  trust.  The  Crown  is  the  party  to 
see  that  the  property  of  any  person  dying  in  its  dominions 
gets  into  proper  hands."* 


»  Enohin  v.  Wylie,  10  H.  L.  19. 

'  BeggiUf  1  Add.  342 ;  see  also 
Ba  Cunha,  1  Hagg.  240 ;  Stewart, 
1  Curt.  904. 


3  Bianchi,  1  Sw.  &Tr.  611 ;  3  8w. 
&  Tr.  16. 
*  Aspinall  v.  The  Q.  P.,  2  Cart. 
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If  the  deoeased  has  made  a  will,  it  first  becomes  neoes-  Under  a  will. 
sary  to  ascertain  whether  he  is  an  alien  or  a  British 
subject  domiciled  abroad,  and  then  to  apply  the  separate 
and  distinct  requirements  of  the  law  to  that  will  to  ascer- 
tain if  it  is  valid. 

I.  The  will  of  a  foreigner,  «.  e.  a  foreign  subject,  dis-  A  foreigner's 
posing  of  property  in  England,  wherever  executed,  must  valid  7  ^ 
be  proved  to  have  been  executed  in  accordance  with  the 
testamentary  laws  of  the  country  of  which  he  is  a  subject 
to  entitle  it  to  probate  here. 

The  Naturalization  Act  of  1870,^  it  is  true,  gives  aliens 
all  the  general  rights  and  privileges  of  English  subjects  in 
relation  to  real  and  personal  property,  but  the  particular 
privilege  of  disposing  of  it  by  will  must  be  exercised 
according  to  the  testamentary  law  of  the  alien's  nationality. 

A  German  subject  made  a  will  in  English  form,  and  Example, 
codicils  to  it  in  German,  executing  all  three  documents  in 
Germany.     The  will  was  bad  in  German  law,  and  was 
therefore  rejected  here.     The  codicils  fell  with  it.' 

At  times  it  will  be  found  that  the  courts  of  the  testator's 
domicile  do  not  apply  their  own  law  only  to  testamentary 
validity,   but  include  that  of  another  country,   and  so 

^  33  &  34  Vict.  c.  14  : —  entitle  an  alien  to  any  right  Capacitj  of 
Sect.  2.  * '  Real  and  personal  pro-  or  privilege  as  a  British  sab-  an  alien  as  to 
perty  of  every  description  may  be  ject,  except  such  rights  and  property, 
taken,  acquired,  held,  and  disposed  privileges  in  respect  of  pro- 
of by  an  alien  in  the  same  manner  perty  as  are  hereby  expressly 
in  all  respects  as  by  a  natural-bom  given  to  him : 
British  subject ;  and  a  title  to  real  *'  (3.)  That  this  section  shaU  not 
and  personal  property  of  every  des-  affect  any  estate  or  interest 
oription  may  be  derived  through,  in  real  or  personal  property 
from,  or  in  succession  to  an  alien,  to  which  any  person  has  or 
in  the  same  manner  in  aU  respects  may  become  entitled,  either 
as  through,  ^m,  or  in  succession  mediately  or  inmiediately,  in 
to  a  natural- bom  British  subject:  possession  or  expectancy,  in 
Provided, —  pursuance  of  any  disposition 
*'  (1.)  That  this  section  shall  not  made  before  the  passing  of 
confer  any  right  on  an  alien  this  act,  or  in  pursuance  of 
to  hold  real  property  situate  any  devolution  by  law  on 
out  of  the  United  ^ngdom,  the    death    of   any   person 
and  shaU  not  qualify  an  alien  dying  before  the  passing  of 
for  any  office   or   for  any  this  act." 
municipal,     parliamentary,  ^  Von  BmecJsy  6  P.  D.  211 ;  51 
or  other  franchise :  L.  J.,  Prob.  9;  52  L.  J.,  Prob. 
'(2.)  That  this  section  shall  not  42. 
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make  it  their  own.  But  whatever  the  law  applied  by  the 
court  of  the  country  of  the  testator's  domicile  to  his  will, 
whether  under  certain  circumstances  it  be  its  own  or  that 
of  this  or  any  other  country,  the  English  Probate  Court 
will  follow  it. 
Examplee.  1.  The  will  of  an  Englishman  domiciled  in  Belgium 

was  found  valid  in  Belgium.  By  the  law  of  England  it 
was  subsequently  held  to  be  so  here  also.^ 

2.  A.,  a  Frenchman  by  birth  but  a  naturalized  English 
subject,  executed  a  will  according  to  English  law  of  his 
English  property  while  in  Paris,  and  also,  while  still  there, 
a  will  of  his  French  property  by  French  law.     The  court 
was  asked  to  grant  probate  of  both  wills.     It  granted 
probate  of  the  English  will  only,  upon  proof  that  the  law 
of  France  recognized  the  will  of  a  naturalized  British 
subject  made  in  France  according  to  the  English  form, 
whatever  the  domicile  of  the  testator  at  the  time  of  making 
his  will  or  at  the  time  of  his  death.' 
The  will  of  a        II.  Coming  now  to  the  will  of  a  British  subject  domi- 
jTOt  domiciled  oiled  abroad,  its  validity  is  determined  by  a  recent  statute 
abroad.  commonly  called  Lord  Kingdon's  Act.^    It  is  an  Act  to 

amend  the  law  with  respect  to  wills  of  personal  estate 
made  by  British  subjects,  and  enacts  (sect.  1)  that  every 
will  and  other  testamentary  instrument  made  out  of  the 
United  Kingdom  by  a  British  suhject  (whatever  may  be 
the  domicil  of  such  person  at  the  time  of  making  the  same 
or  at  the  time  of  his  or  her  death)  shall,  as  regards  personal 
estate,  be  held  to  be  well  executed,  for  the  purpose  of  being 
admitted  in  England  and  Ireland  to  probate  and  in  Scot- 
land to  confirmation,  if  the  same  be  made  according  to  the 
forms  required  either  by  the  law  of  the  place  where  the 
same  was  made  or  by  the  law  of  the  place  where  such 
person  was  domiciled  when  the  same  was  made,  or  by  the 
laws  then  in  force  in  that  part  of  Her  Majesty's  dominions 
where  he  had  his  domicil  of  origin. 

»  Collier  v.  Rivaz,  2  Curt.  865 ;  '^  Lacroix,  2  P.  D.  94. 

Maltatsvill,  1  Rob.  80.  3  24  &  26  Vict.  c.  114. 
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A  remarkable  case  occurred  recently,  not  contemplated 
apparently  by  the  statute,  nor  the  testator's  certificate  or 
letters  of  naturalization,  least  of  all  by  the  testator  himself. 

Gatti^  a  native  of  Ticino,  Switzerland,  became  domiciled 
in  England.  He  subsequently  obtained  letters  of  natu- 
ralization here  under  7  &  8  Vict.  c.  66.  In  these  were 
expressly  reserved  from  him  the  rights  of  a  native-bom 
British  subject  out  of  the  limits  of  the  Crown  Dominions, 
inte}*  alia^  that  of  making  a  will  under  the  above  statute, 
t.  e,j  according  to  the  law  of  the  place  where  it  was  made. 
In  ignorance  of  the  effect  of  the  letters  of  naturalization, 
he  made  a  testamentary  disposition  abroad,  valid  where  it 
was  made,  but  it  was  rejected  here  by  the  court.^ 

Every  will  and  other  testamentary  instrument  made 
within  the  United  Kingdom  by  any  British  subject  (what- 
ever may  be  the  domicile  of  such  person  at  the  time  of 
making  the  same,  or  at  the  time  of  his  or  her  death)  shall, 
as  regards  personal  estate,  be  held  to  be  well  executed,  and 
shall  be  admitted  in  England  and  Ireland  to  probate  and 
in  Scotland  to  confirmation,  if  the  same  be  executed  accord- 
ing to  the  forms  required  by  the  laws  for  the  time  being 
in  force  in  that  part  of  the  United  Kingdom  where  the 
same  was  made.    24  &  25  Vict.  c.  114,  s.  2. 

No  will  or  other  testamentary  instrument  shall  be  held 
to  be  revoked  or  to  have  become  invalid,  nor  shall  the  con- 
struction thereof  be  altered  by  reason  of  any  subsequent 
change  of  domicile  of  the  person  making  the  same.  Ibid.  s.  3. 

If  it  be  sought  to  obtain  an  authority  to  act  or  com-  Proceedings 
mence  legal  proceedings  in  relation  to  the  estate  of  a  o^  foreign 
deceased  domiciled  abroad,  a  party  suing  in  England 
as  the  legal  personal  representative  of  a  deceased  can 
only  do  so  by  virtue  of  the  grant  of  probate  or  letters  of 
administration.'  It  is  the  sole  title  of  the  executor  or 
administrator,  and  cannot  be  disputed.^ 

>  Gatti,  39  L.  T.,  N.  S.  640.  '  Hood  y.  Barring  ton,  L.  R.,6  Eq. 

2  Vangueiin  v.  Jionard,  15  C.  B.,       22,  24. 
N.  S.  343. 


238  Testators  and  Intestates 


If  a  grant  has  already  been  made  in  relation  to  the 
deceased's  estate  abroad,  either  under  an  intestacy  or 
under  his  will,  the  Probate  Court  will  accept  it  and  act 
upon  it  when  required.^  In  other  words,  a  grant  of  ad- 
ministration made,  or  a  will  admitted  to  probate  abroad, 
may  not  be  the  subject  of  litigation  here. 
Foreign  Codicils  to  wills  proved  abroad  must  be  proved  theie 

oodiouB.  -I      n 

also/ 
The  court  W]jere,  in  a  suit  concerning  the  will  of  an  admittedly 

foreign  grant.  English  testator,  leave  was  sought  at  the  last  moment  to 
stay  the  proceedings  imtil  the  validity  of  the  will  had  been 
decided  upon  in  the  country  of  the  testator's  temporary 
residence,  on  the  subsequent  assumption  that  his  domicile 
was  there,  the  application  was  rejected  because  the  ques- 
tion of  validity,  according  to  English  law,  had  nothing 
to  do  with  the  validity  under  the  foreign  law.'  The  grant 
of  probate  issued  by  a  competent  court  was  held  a  suffi- 
cient authority  to  warrant  its  adoption  by  the  Court  of 
Probate.** 

"  Where  a  will  has  been  proved  in  a  foreign  court,  a 
duly  authenticated  copy  will  be  admitted  to  probate  in  this 
country  without  further  evidence  of  the  validity  of  the 
will,  as  it  is  presumed  that  the  foreign  court  has  been 
satisfied  upon  that  point."' 
Adminifltra-         «  The  administration  of  the  personal  estate  of  a  deceased 
domicile.         person  belongs  to   the   court  of  the  country  where  the 
deceased  was  domiciled  at  his  death.     All  questions  of 
testacy  and  intestacy  belong  to  the  judge  of  the  domicile."* 
"  The  utmost  confusion  must  arise  if,  when  a  testator 
dies  domiciled  in  one  coimtry,  the  courts  of  every  other 
coimtry  in  which  he  has  personal  property  should  ajssume 
the  right,  first,  of  declaring  who  is  the  personal  representa- 
tive, and  next,  of  interpreting  the  will."  ^ 

1  Bianchi,  1  Sw.  &  Tr.  511.  «  MilUr  v.  James,  3  P.  &  D.  4 ; 

'  MilUr,  8  P.  D.  167.  see  also  Smith,  16  W.  R.  1130,  and 

3  Dufret  V.  Veret,  1  P.  &  D.  683.  Emkin  v.  Wylie,  10  H.  L.  0.  13. 
«  ZaneuviUe  v.  Anderson,  2  Sw.  &  «  10  H.  L.  C.  13. 

Tr.  43.  '  Ibid.  16. 
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The  executor  of  the  vnW  of  a  testator  domiciled  in  Example. 
Portugal  obtained  probate  there,  administered  the  estate 
under  it,  and  renounced  there  by  permission  of  the  court, 
appointing  a  substitute  to  taJ^e  his  place.  This  person 
applied  here  for  a  grant  de  bonis  nan  with  the  will 
annexed,  which  was  refused,  probate  having  been  already 
granted  there.^     / 

But  where  a  foreign  executor  applying  for  a  grant  is 
not  the  person  entitled  by  English  law  to  probate,  inas- 
mudb  as  probate  affects  the  chain  of  executorship,  and 
might  work  inconvenience  here,  he  may  be  appointed 
administrator  under  the  special  power  of  the  court  by 
sect.  73.2 

It  is  not  to  be  inferred  from  the  extract  above  that 
Lord  Westbury's  judgment  is  of  universal  application.  It 
applies  only  to  the  question  then  before  his  Lordship's  mind. 
It  does  not  apply  to  the  case,  e.  g.,  of  a  deceased  domiciled 
in  England  having  assets  in  France  only.  A  grant  to  ad- 
minister his  estate  could  not  be  made  here  on  the  authority 
of  Coode,  ante. 

The  foreign  grant  alone  is  insufficient.     It  must  be  Forei^  grant 
supplemented  by  a  grant  here  obtained  upon  its  authority  ^^®  manffi- 
there. 

A  will  of  personal  estate  under  and  in  compliance  with  Foreign  willi 
the  terms  of  a  power  was  held  to  be  entitled  to  probate  ^"^^^^v^wbtb, 
here,  though  bad  according  to  the  law  of  the  testator's 
domicile :  for  the  principle  governing  the  very  nature  of 
powers  is,  that  the  gift  by  the  donor  passing  to  the  donee 
under  it  is  conveyed,  not  by  force  of  the  appointment  or 
by  any  act  of  the  donee,  but  by  that  of  the  donor — by  virtue 
in  fact  of  the  power  and  not  of  the  appointment  under  it.^ 
But,  first,  the  fact  that  the  paper  before  the  court  was  the 
party's  will,  in  case  she  had  a  power  to  make  one,  must  be 
established  by  the  court:  for  it  has  jurisdiction  to  examine 

1   Veiffa,  32  L.  J.,  Prob.  9.  '  Tatnail  v.  Eankey,  2  Moo.  P. 

^  See/M7«^,  Special  Powebs;  Earl^      C.  361 ;  see  also  Alexander^  29  L.  J., 
1  P.  &  D.  450.  Plpob.  98. 
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time. 


Examples. 


Onus  of  proof 
of  domi^e. 


into  the  execution  of  a  power,  so  far  as  may  be  necessary 
to  determine  if  the  instrument  executing  it  be  testa- 
mentary.^ 

A  power  as  by  will  duly  executed  the  donee  shall 
direct  or  appoint,  is  itself  duly  executed  by  a  will  duly 
executed  as  regards  the  domicile  of  the  testatrix  at  the 
time  she  makes  her  will.  The  will  in  this  case  had  been 
recognized  in  England,  not  necessarily  as  valid  but  as  ad- 
missible to  probate,  which  was  conclusive.^ 

"In  determining  the  question  whether  any  paper  is 
testamentary,"  said  Lord  Penzance,  *'' regard  can  be  had 
to  the  law  of  one  country  only  at  a  time,  and  the  mixing 
up  of  the  legal  precepts  of  two  different  countries  can  only 
result  in  conclusions  conformable  to  neither." 

1.  A.  made  a  will  in  India  which  was  invalid  for  want  of 
due  execution.  He  made  two  codicils  to  it  in  Italy :  the 
first  invalid  for  want  of  due  execution  by  Italian  law ;  the 
second,  though  a  duly  executed  codicil,  but  also  invalid, 
unless  the  will  to  which  it  applied  was  valid,  though  it 
was  actually  indorsed  upon  and  referred  to  the  will.  The 
court  declined  to  apply  the  English  law  to  the  codicil  duly 
executed  by  Italian  law,  and  to  treat  it  as  a  republication 
of  the  will.^ 

2.  A  German  subject  made  a  will  in  the  English  form, 
and  codicils  to  it  in  German,  executing  all  three  documents 
in  Germany.  Had  the  English  form  of  will  been  valid 
in  German  law  all  three  documents  would  have  been  ad- 
missible in  the  English  Probate  Court.  The  will  not 
being  valid  by  German  law  was  rejected  in  England,  and 
the  question  of  the  validity  of  the  codicils  did  not  there- 
fore arise.'* 

The  onus  of  proving  that  a  testatrix  was  at  the  time  of 
her  death  domiciled  elsewhere  than  in  her  own  country 


1  Tatnall  v.  Eankey,  2  Moo.  P.  C.  N.  S.  633. 

351  :  see  also  Alexander,  29  L.  J.,  ^  PecheU  v.  Hilderley,  1  P.  &  B. 

Prob.  93.  677. 

*  Dhuart   v.  Harhiess,  11  Jur.,  *   Von  Bused',  6  P.  D.  211. 
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rests  upon  those  alleging  it.  They  must  prove  the  loss  of 
that  domioile,  hut  if  that  he  proved,  or  that  the  testatrix 
abandoned  it,  and  gained  another  elsewhere,  and  died  in 
the  new  domicile,  the  onus  probandi  is  then  removed,  and 
it  lies  upon  the  party  propounding  the  will  to  prove 
that  the  law  of  that  domicile  was  such  as  to  authorize  a 
will  in  that  form.  If  he  fails  in  that  proof  the  will 
propounded  cannot  he  admitted  to  probate.^  In  this  case 
the  decision  in  Collier  v.  Rivaz  was  questioned,  not  in 
point  of  law  but  on  the  facts,  the  evidence  before  the 
court  in  that  case  being  here  held  to  point  to  a  different 
conclusion  from  the  one  arrived  at  by  Sir  H.  Jenner  Fust. 

Minors  cannot  now  make  wills,^  but  as  their  domiciles  Domicile  of 
may  become  important  it  should  be  borne  in  mind  that  °"^o™' 
until  his  majority  a  minor  cannot  acquire  a  domicile  other 
than  that  of  his  origin.* 

Tho  mere  place  of  birth  or  death  does  not  constitute  the  Change  of 

n       •  •I  mi      J       ••!       p       ••        !•!        •        j»  "!•  ii_   domicile. 

domicile.  The  domicile  of  ongin  which  arises  from  birth 
and  connection  remains  until  clearly  abandoned  and 
another  is  taken.  Of  two  acknowledged  domiciles,  in  the 
absence  of  evidence  against  it,  that  of  origin  prevails.* 
The  original  domicile,  or  forum  origin  is  ^  is  to  prevail  until  (Domicile  of 
the  party  has  not  only  acquired  another,  but  has  mani-  ^Sged.)^ 
fested  and  carried  into  execution  an  intention  of  aban- 
doning his  former  domicile  and  taking  another  as  his  sole 
domicile.*  The  domicile  of  residence  is  only  primA  facie 
evidence  of  the  domicile  of  origin,  which  when  ascertained 
prevails  until  the  party  has  acquired  another  with  the 
obvious  intention  above  mentioned.^ 

To  efEect  an  abandonment  of  the  domicile  of  origin  and  Beqnidtes. 
substitute  another  in  its  place  the  civil  law  required  le 

*  Bremer  v.  Freeman,  10  Moo.  *  Burton  v.  Fisher,  Milw.  I.  E. 
P.  C.  C.  357 ;  and  De  Bonneval  v.  E.  188,  adopting  S.  v.  S.,  ante; 
De  B,,  1  Curt.  864.                               and  see  Curling  v.  Thornton,  2  Add. 

2  Ante,!^,  6.  p.  16. 

'  Sofnerville  v.   S.,  6  Ves.  jun.  *  De  Bonneval y,  B.,  1  Curt.  863; 

787.  and  S,  v.  S.,  ante, 

*  S.  V.  S.,  ibid.  749a. 

D.  E 
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concours  de  la  rolonU  et  du/ait;  animo  et  facto;  i.  ^.  the 
choice  of  a  place,  actual  residence  in  the  place  then 
chosen,  and  that  it  should  he  the  principal  and  permanent 
residence;  the  spot  where  the  testator  hod  placed  larem 
rcnimque  ac  fortunavum  siiarum  summam;  in  fact,  there 
must  be  both  residence  and  intention.^  And  if  the  domi- 
cile of  origin  were  abandoned  for  another,  and  that  again 
abandoned,  and  no  new  one  acquired,  the  domicile  of 
origin  revived.- 

Where  probate  is  sought  of  a  foreign  will,  affidavits 
that  the  law  of  the  country  of  the  domicile  has  been  oom- 
plied  with  must  be  filed.  Probate  will  then  be  granted 
in  due  course.^ 

Foreign  law  must  be  proved  by  the  evidence  of  a  prao* 
tising  advocate  in  the  courts  where  it  is  administered. 
Any  other  evidence,  as,  for  instance,  that  of  a  person  who 
has  only  studied  it  elsewhere,  though  quite  correct,  will  be 
rejected,*  but  any  person,  who  by  reason  of  his  office  is 
required  to  be  thoroughly  versed  in  the  law  of  any  foreign 
country,  is  a  competent  witness  upon  that  law.* 

**  Foreign  law  is  a  matter  of  fact  to  be  ascertained  by 
the  evidence  of  experts  skilled  in  such  law,  but  when  that 
evidence  is  imsatisfactory  and  conflicting  the  (appellate) 
court  not  having  an  opportunity  of  personally  examining 
the  witnesses  to  ascertain  the  weight  due  to  each  of  their 
opinions  has  examined  for  itself  the  decisions  of  the  foreign 
courts,  and  the  text  writers  in  order  to  arrive  at  a  satis- 
factory conclusion  upon  the  question  of  foreign  law."  ^ 

Further  information  upon  domicile  may  be  obtained 
from  the  standard  works  upon  it.^ 

Copies  of  foreign  wills  must  be  authenticated  and 
explain  the  absence  of  the  originals. 

"  Before  granting  probate  of  a  foreign  will  (which  may 


1  Munro  v.  M.,  7  CI.  &  Fin.  877. 

2  Ibid. 

'  MarareTf  1  Hagg.  498. 
«  Bonelli,   46  L.  J.,   Prob.  43 ; 
and  Brintow  v.  StqueviWj  5  Exch. 


Rep.  276 ;  19  L.  J.,  Exch.  289. 

*  Dost  Aly  Khan,  6  P.  D.  6. 

*  Bremer  v.  Freeman^  10  Moo.  P. 
C.  306. 

'  Dicoy,  and  others. 
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be  taken  to  apply  to  all  testators  domioiled  abroad),  the  beforeprobata 
oourt  will  be  required  to  be  satisfied  of  one  of  two  things,  ^^'^^'^ 
either  that  the  will  is  valid  by  the  law  of  the  country 
where  the  testator  is  domiciled,  which  can  be  proved  by  the 
affidavit  of  an  expert  in  that  law,  or  that  a  court  of  the 
foreign  country  has  acted  upon  it  and  given  it  efficiency. 
Nothing  is  here  produced,"  said  the  judge.^  **  The  coiurt 
will  be  satisfied  with  prima  facie  evidence  that  a  will  has 
been  recognized  and  acted  on  by  a  foreign  court,  but  it 
will  not  give  efEect  to  a  document  in  respect  of  which 
there  is  no  evidence  whatever  before  it  that  it  is  a  good 
will.  In  this  case  the  defect  may  be  remedied  either  by 
producing  a  copy  of  the  act  of  the  court  to  which  the 
notarial  certificate  refers,  or  by  filing  an  affidavit  by  a 
French  advocate,  stating  that  the  will  is  valid  by  the  law 
of  France,  and  also  an  affidavit  that  the  testatrix  was 
domiciled  in  France." 

In  another  case  ^  on  the  same  day  Sir  J.  P.  Wilde  Eifeotofnota- 
further  explained  the  difficulty  of  admitting  the  will  to  ^tesT 
probate  on  a  notarial  certificate.  "  If  you  can  show  me," 
said  his  Lordship,  **  any  document  that  purports  on  the 
face  of  it  to  be  equivalent  to  probate,  any  act  of  the  foreign 
oourt,  the  language  of  which  carries  to  my  mind  in  any 
shape  or  form  that  the  foreign  court  has  adopted  the  docu- 
ment as  a  will,  that  will  be  sufficient  for  me.  A  notarial 
certificate  is  really  nothing,  because  a  notary  has  to  take  a 


»  Bethait,  34  L.  J.,  Prob.  68. 

'  De  Vignyy  Ibid,  see  p.  271 ;  and 
see  Dixon,  4  P.  D.  81,  where  pro- 
bate here  of  a  will  proved  abroad, 
after  translation  into  the  language 
of  the  country,  was  sought,  to  deal 
with  property  in  this  country,  the 
President  held  that  the  g^rant  could 
only  be  made  on  the  production  of 
an  English  translation  of  the  copy 
(Spanish),  and  not  of  a  certified 
copy  of  the  original.  **  The  certi- 
fied translation  of  the  original 
will,"  said  his  Lordship,  *48  the 
proper   document    upon  which   I 


must  act.  The  courts  of  this 
country  give  credit  to  a  foreign 
tribunal  for  having  dulv  investi- 
gated the  facts  upon  which  it  pro- 
ceeded, and  in  this  case  I  find  that 
the  foreign  court  has  recog^nized 
the  existence  of  a  will  in  a  particu- 
lar form,  as  contained  in  a  Spanish, 
or  alleged  Spanish,  translation  of 
the  original  will.  That,  therefore, 
is  the  only  document  on  which  I 
can  proceed,  and  upon  that  docu- 
ment being  translated  into  English 
I  shall  act  upon  it." 
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note  of  anything  that  anyone  chooses  to  bring  him.  You 
are  labouring  unnecessarily,  because  you  have  an  affidavit, 
that  the  will  is  good  according  to  the  French  law.  Tou 
also  require  an  affidavit  that  the  deceased  was  domiciled  in 
France.  .  .  .  The  court  has  no  power  to  grant  probate  of 
any  foreign  will  unless  it  is  jyrimd  facie  satisfied  by  some 
document  or  another  that  such  will  has  been  recognized  as 
valid  by  the  foreign  court  or  unless  it  is  proved  a  valid 
will  according  to  the  law  of  the  place  where  the  testator 
was  domiciled." 

Where  the  certified  translation  of  a  foreign  will  made 
in  a  language  foreign  to  the  ooimtry  in  which  the  will  is 
sought  to  be  proved  is  there  admitted  to  probate,  an 
English  translation  of  the  certified  translation  must  be 
submitted  to  the  court  if  probate  is  sought  here.^ 

Bule,  domiciled  in  Mexico,  made  a  will  in  English,  valid 
by  Mexican  law.  The  Mexican  Court  admitted  a  Spanish 
translation  of  it  to  probate.  On  application  for  probate 
of  it  limited  to  property  in  England  the  court  admitted  an 
English  translation  'of  the  Spanish  translation  of  the 
original  will. 

Where  a  grant  of  probate  or  administration  of  the  estate 
of  a  deceased  resident  abroad  is  applied  for,  it  must  be 
shown  by  affidavit  that  there  is  property  in  this  country.* 

Also  his  domicile  must  be  shown  by  affidavit.^ 

Where  foreign  authorities  refuse  to  execute  a  requisition 
in  the  precise  form  of  this  court,  on  the  ground  that  their 
own  forms  must  be  followed,  a  virtual  compliance  with 
the  object  of  the  requisition  suffices.^ 

"Where  a  foreigner's,  or  any  deceased's  estate,  is  uninten- 
tionally sworn  below  its  value,  an  affidavit  must  be  filed 
under  and  in  accordance  with  the  38th  section,  55  Gteo.  3, 
c.  184,  ifjyrobate  has  not  already  passed.  If  it  has  passed, 
then  the  affidavit  must  be  in  accordance  with  sect.  41.* 


»  Mule,  4  P.  D.  76. 
'  Emm  V.    Bunrll,   28  L.    J., 
Prob.  82. 
3  See  Appendix. 


*  Totcfulrow,  2  Rob.  437. 
5  Urrueia,  1  P.  &  D.  600;   _« 
also  Rale  72,  P.  R.,  Non-G.  B., 

jmtf  Alteeations  in  Gbants. 
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Where  a  deceased  of  foreign  domicile  leaves  property  in 
England,  and  a  grant  is  sought  to  administer  it,  and 
sureties  cannot  be  obtained  in  England,  the  court  will,  if 
the  person^  on  whose  behalf  the  application  is  made  is 
solely  interested  and  there  are  no  debts  owing  here,  allow 
foreigners  resident  abroad  to  execute  the  administration 
bond  upon  justification  by  the  sureties. 

SCX)TCH  AND  IRISH  PROBATES. 

A  testator's  property,  it  has  been  seen,  follows  the  law  ^ikit^ 
of  the  country  of  his  domicile,  so  that  "  when  any  confir-  ^^^^^^' 
mation'  of  an  executor  of  a  testator  domiciled  in  Scotland, 
including  personal  estate  there  and  in  England,  is  pro- 
duced in  the  Probate  Division,  and  a  duly  authentic  and 
a  certified  copy  filed,  the  Division  recognizes  aud  seals  the 
confirmation,  which  is  henceforward  a  full  authority  in 
England."  And  a  like  provision*  in  effect  applies  to  Irish 
probate.     These  enactments  are  followed  strictly.* 

A  testator  of  Scotch  domicile  left  a  will,  after  much  liti-  (An  eik  in 
gation  foimd  invalid  according  to  Scotch  law.     Probate  to  ®"^^*^ 
deal  with  property  in  England,  already  granted  upon  a 
prior  and  erroneous  probate  of  the  will  in  Scotland  as 
valid,  was  revoked.® 

But  the  eik  is  only  conclusive  evidence  of  domicile,  Howfarevi. 
obviating  necessity  for  English  probate  in  common  form.^  bate  ?  °  ^^ 

^  Fernandez,  4  P.  D.  229.  firmaiion  BhaU  bo  sealed  with  the 

*  The  tenn  for  Scotch  probates.  seal  of  the  said  court,  and  returned 

3  21  &  22  Vict.  c.  66,  s.  12 —  to  the  person  producing  the  same, 

Sect.  12.  "From  and  after  the  and  shaU  thereafter  have  the  like 

date  aforesaid,  when  any  confirma-  force  and  effect  in  England  as  if  a 

tion  of  the  executor  of  a  person  who  probate  or  letters  of  administra- 

ahaU  in  manner  aforesaid  be  found  tion,  as  the  case  may  be,  had  been 

to  have  died  domiciled  in  Scotland,  granted   by   the    said    Court    of 


which  includes,  besides  the  per-  Probate.** 

sonal  estate  situated  in  Scotland,  *  20  k  21  Vict.  c.    79,   s.   95; 

also  personal    estate    situated    in  amended  by  22  &  23  Vict.  c.  31. 

England,  shall  be  produced  in  the  *  See  Hood  v.  Lord  Barring  ton, 

principal    Court    of    Probate    in  6  Eq.  222  ;  Hyde,  2  P.  &  D.  87. 

Englajid,  and  a  copy  thereof  de-  ^  Hare  v.  Nasmyth  ;  see  Curling 

posited  witii  the  registrar,  together  v.   Thornton,  2  Add.  p.   25  ;  ante, 

with  a  certified  copy  of  the  inter-  note  2. 

locutor  of  the  commiFsary  finding  '  Sects.  9  and  12. 

that    such    deceased  penson    died  Sect.  9.  |* From  and  after  the  date 

domiciled  in  Scotland,  such  con-  aforesaid  it  shall  be  competent  to 
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TheOonfir- 
mation  and 
Probate  Act, 
1858. 


Effect. 


Indemnity 
under  it? 


It  has  no  bearing  in  contentious  proceedings  under  the 
'will,  a  confirmation  of  which  is  tendered  for  the  seal  of  the 
oourt.^ 

An  additional  confirmation  under  the  act  does  not 
apply  to  an  original  confirmation  granted  before  it  came 
into  operation.^  And  this  decision  governed  a  subsequent 
case,  in  which  the  original  confirmation  was  after  the  act : 
the  reason  being  that  the  eik,  or  additional  confirmation,  did 
not  come  within  the  terms  of  the  act,^  because  it  confirmed 
the  executors  in  respect  of  personal  estate,  not  in  Scotland, 
but  in  England  only.**  In  other  words,  an  eik,  incom- 
plete, or  granted  in  Scotland  for  one  purpose,  will  not  be 
indorsed  by  the  Probate  Division  for  another.  There 
must  be  a  new  one.^ 

Persons  making  payments  upon  confirmation  and  pro- 
bate under  the  Act  of  1858  will  be  indemnified,  though 
the  confirmation  wiU  be  invaHd.« 


include  in  the  inventory  of  the 
personal  estate  and  effects  of  any 
person  who  shall  have  died  domi- 
oiled  in  Scotland  any  personal 
estate  or  effects  of  the  deceased 
situated  in  England  or  in  Ireland 
or  both :  Provided  that  the  person 
applying  for  confirmation  shall 
satisfy  the  commissary^  and  that 
the  commissary  shall  by  his  in- 
terlocutor find  that  the  deceased 
died  domiciled  in  Scotland,  which 
interlocutor  shall  be  conclusive 
evidence  of  the  fact  of  domicile: 
Provided  also,  that  the  value  of 
Buoh  personal  estate  and  effects 
situated   in  England   or   Ireland 


respectively  shaU  be  separately 
stated  in  such  inventory,  and  such 
inventory  shall  be  impressed  with 
a  stamp  corresponding  to  the  entire 
value  of  the  estate  and  effects  in- 
cluded therein^wheresoever  situated 
within  the  United  Kingdom.'* 

^  Haxcardtn  v.  Dtmhp,  2  Sw.  & 
Tr.  340. 

2  Gordon,  2  Sw.  &  Tr.  622 ;  29 
L.  J.,  Prob.  67. 

3  Sect.  12,  ante,  p.  246. 

*  Wingate,  2  Sw.  &  Tr.  625. 

*  HutcJiesony  3  Sw.  &  Tr.  166 ;  32 
L.  J.,  Prob.  167. 

«  22  Vict.  c.  30,  s.  1. 
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CHAPTER  X. 

Personalty  free  from  Probate  Duty. 

Personal  property  of  deceased  persons  is  in  nearly  all  eases  Pewonal  ea- 
subject  to  the  duties  applying  to  probates,  administrations,  ^  a<£ninia-  ^ 
and  administrations  under  intestacies.     The  exceptions  trationduty. 
apply  to  small  estates,  and  obviate  the  expense  of  stamp 
duty  to  those  becoming  entitled  to  them  on  the  death  of 
the  deceased. 

A  very  excellent  precedent  is  provided  by  the  Customs  The  Customa 
department  in  a  small  tax  upon  each  officer's  salary,  which  *^^^' 
forms  part  of  a  general  fund,  and  on  the  death  of  a  con- 
tributor a  sum  relatively  proportionate  to  his  contributions 
is  given  outi  to  his  nominees  by  ^>'iU,  or  his  next  of  kin  by 
statute,  without  administration,  and  free  of  duty.^ 

Savings  bank  deposits^  of  less  than  50/.,  also  certain  Savings  bank 
private  railway  savings  bank  deposits,*  arc  all  subject  to  ^®P^^^' 
the  rules  of  the  above  act.     Savings  also  at  the  General 
Post  OflBce  are  exempt  from  probate  and  administration 
duty  up  to  the  sum  specified  in  the  act.^ 

The  property  of  illegitimate  intestates  deposited  in  a  Illegitimate 
savings  bank  is  also  rendered  free  from  the  expense  of  '^^^' 
probate  or  administration  up  to  a  limited  sum,  and  paid  to  exempt  from 
the  interested  persons  under  regulations  specified  in  the  act    "^' 
relating  to  it.® 

1  Under  66  Gijo.   3,  c.   73,  an  *  25  &  26  Vict.  c.  86,  and  31  k 

act  applying  solely  to  the  Cofitoms  32  Viet.  o.  172,  and  36  &  37  Vict. 

Fond.  c.  18h 

'  See  Re  Roictell^  Exch.  Tilsey,  *  24  Vict.  c.  14,  s.  14  (re-enact* 

2nd  ed.  686.  ing  7  &  8  Vict.  c.  83,  s.  10). 

3  Savings  bank  dcpobitH,  26   &  «  20    &   27  Vict.   c.  87,   s.    46 

27  Vict.  c.  87,  8.  43.  (Savings  Bank  Amendment  Act). 
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in  building 
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or  less). 


Loan  funds. 


Industrial 
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Funds  in 
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Chelsea  pen- 
sioners, prize- 
money,  pen- 
sion, and  pay. 


Government 
pay  (civil  and 
military) 
exempt  (100/. 
or  less). 


When  a  member  of  a  building  society  dies  intestate 
leaving  fimds  therein  (50/.  or  less),  the  directors  shall  dis- 
tribute the  amount  under  the  Statute  of  Distributions, 
without  letters  of  administration,  on  due  evidence  of  death 
intestate.  A  bonci  fide  distribution  frees  the  directors 
from  liability,  and  a  fraudulent  or  illegal  receipt  renders 
the  receiver  liable  at  law.^  This  provision  is  an  enlarge- 
ment of  a  prior  one  limiting  the  simi  to  be  distributed 
to  20/.2 

Sums  of  not  more  than  50/.  in  loan  societies  are  also 
free.'^ 

Shares  also  in  industrial  or  provident  societies  up  to  50/. 
are  free,^  as  by  act  specified. 

Sums  not  exceeding  50/.,  left  invested  in  any  certified 
friendly  society  by  a  member  deceased  intestate,  are  dis- 
tributable free  of  probate  expense  under  the  act  relating 
to  them.^ 

The  proper  official  at  Chelsea  Hospital  is  empowered  to 
pay  to  a  deceased's  representative  any  sum  not  exceeding 
50/.  due  on  death  in  respect  of  prize  money,  pension,  or 
pay,  without  letters  of  administration.^  And  a  subsequent 
enactment  applies  almost  similar  regulations  regarding  the 
claims  of  representatives  of  foreigners,  in  British  pay  de- 
ceased, up  to  a  like  amount.^ 

Any  simi  of  money  not  exceeding  100/.,  payable  by  a 
public  department  in  respect  of  civil  pay,  or  allowances  or 
annuities  under  act  of  parliament,  may  be  paid  by  the 
Commissioners  of  the  Treasury  to  the  deceased's  repre- 
sentative without  probate  or, letters  of  administration,  but 
under  such  charges  as  they  shall  think  fit.®  Also  any 
civil  or  military  allowances  chargeable  to  the  army  votes. 


1  37  &  38  Vict.  c.  42,  s.  29  (The 
Building  Societies  Act). 

*  10  Geo.  4,  c.  50,  s.  24,  inter- 
mediately re-enacted. 

3  3&4  Vict.  c.  no,  8.  11  (per- 
petuated by  2C  &  27  Vict.  c.  56 
and  repealed  in  part  by  Stat.  Law 
Bev.  Act,  1874,  No.  2). 


*  39  &  40  Vict.  c.  45,  8.  11,  sub- 
sect   5 

*  18'&  19  Vict.  c.  63,  8.  31. 

«  11  Goo.  4  &  1  WiU.  4,  0.  41, 

8.  5. 

M  &  3  Will.  4,  c.  53,  8.  25. 
»  31  &  32  Vict.  c.  90,  s.  1. 
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and  army  prize  money  in  a  like  sum  due  at  tlie  death  of 
the  claimant,  may  be  dealt  with  by  the  Secretary  of  State 
for  War,  or  the  Chelsea  Hospital  Commissioners,  in  ac- 
cordance with  the  enactments  already  in  force  in  respect 
of  smaller  sums  similarly  due.^ 

Merchant  seamen's  assets  are  also  exempt  from  adminis-  Alsomorchant 
tration  up  to  50/.,  and  if  an  invalid  will  exists,  it  is  to  be  J^^^o/. 
treated  as  a  nullity  as  regards  this  sum.^  ^  le»)* 

Seamen's  savings  under  the  act  specified  ^  are  to  be  dealt  Seamen's 
with  under  the  preceding  act.  aavings. 

The  Navy  and  Marine  Wills  Act  *  regulates  the  distri-  Seamen'awillB 
bution  of  arrears  due  from  the  Admiralty  to  officers,  sea-  (^^^^)- 
men,  and  marines  under  it,  in  manner  therein  specified. 
Shortly,  if  the  residue  (such  is  the  term  applied  to  all 
monies  distributable  under  this  act)  exceeds  100/.,  repre- 
sentation is  requisite.  If  it  be  less,  the  Admiralty  officials 
are  enabled  to  disi)08e  of  it  as  by  the  act  empowered. 
The  above  acts  are  sufficiently  short  and  explicit  to  need 
no  further  comment  here. 

By  Order  in  Council  under  this  act,^  a  depository  is  Deposit  of 
provided  in  the  office  of  the  inspector  of  seamen's  wills  for  ^^^'iJ^!!^ 
their  safe  custody.  time. 

The  secretary  to  the  Admiralty  is  empowered,  on  re- 
ceipt of  them,  to  transmit  to  the  above  inspector  all  sea- 
men's wills  for  examination.® 

The  latter  shall  thereupon  register  each  will  with  all 
particulars.' 

If  invalid,  he  will  point  out  the  invalidity  and  the  way 
to  repair  it,  on  returning  it.^ 

Otherwise  he  will  deposit  it  safely,  and  return  a  receipt 
to  the  testator  with  particulars  of  registration  ^ — 

He  will  then  inform  the  executor,  if  there  be  one  of  his 

*  Sect.  2.  *  December  28,  pt.  1,  sect.  3. 
»  17  &  18  Vict.  c.  104,  BS.  199, 200.           •  Sect.  4. 

»  19  &  20  Vict.  c.  41,  8.  6.  '  Sect.  6. 

*  28  &  29  Vict.  c.  111.  28&29  ^  Sect.  6. 
Vict.  c.  72  has  already  been  re-  '  Sect.  7. 
ferred  to,  antcy  p.  22. 
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nomination,  simply  directing  the  course  to  pursue  in 
the  event  of  the  testator's  death  ;  ^ 
Otherwise,  and  by  consent,  the  same  particulars  to  the 

residuary  legatees ;  ^ 
If  not  done  before  death  in  the  latter  case  for  lack  of 
assent,  he  will  do  so  immediately  upon  the  testator's 
death.3 
Proceedings         If,  on  the  testator's  death,  his  will  has  not  already  been 
such  testators,  deposited  with  the  inspector,  it  must  be  sent  forthwith  to 
the  secretary  of  the  Admiralty  by  the  holder  of  it  for  that 
purpose.^ 

It  will  then  be  duly  registered  with  all  requisite  parti- 
culars.^ 

If  the  inspector  doubt  its  validity,  in  consequence  of 
its  not  being  in  accordance  with  the  Navy  and  Marine 
"Wills  Act  of  1865,  he  will  inform  the  grantee,  stop  the 
will,  and  give  his  reasons  for  so  doing.^ 

If,  however,  the  will  be  valid,  he  will  stamp  it  officially, 
and  issue  out  a  cheque  directing  the  requisite  steps  to  be 
taken  by  the  grantee  thereupon.^ 
The  Order  in       The  proceedings  to  be  then  taken  are  clearly  stated  in 
^S 1866).  t^e  Order  in  Council.^ 

Certain  proceedings  also  in  relation  to  intestacies  are 
explicitly  pointed  out  in  the  following  section  ^  and  sub- 
sections, and  refer  to  the  application  of  the  widow,  or 
other  next  of  kin,  and  the  transmission  of  a  notice  of  her 
application  to  the  minister  of  the  parish  where  she  lives, 
and  a  form  for  her  to  fill  up  : — (1)  the  form  her  applica- 
tion should  take ;  (2)  her  own  personal  examination  before 
witnesses  by  the  minister  of  her  parish ;  (3)  the  signing 
the  application  before  witnesses,  with  all  particulars  (equi- 
valent to  the  affidavits  in  ordinary  cases) ;  (4)  after  this 

^  December  28,  j)t.   1,  sect.  8,          ®  Sect.  11. 

sub- sect.  1.  '  Sect.  12. 

*  Sub-sect.  2.  *•  Sect.  13,  sub-sects.  1,  2,  3,  4 
3  Sub-sect.  3.  Bud  6,  and  sects.  14,  lo,  16  and  17. 

*  Sect.  9.  ^  Part  II.  s.  18. 
^  Sect.  10. 
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ordeal,  the  minister  will  transmit  to  the  inspector  the  form 
filled  up,  with  other  particulars,  by  which  to  identify  the 
applicant,  if  requisite ;  (5)  for  this,  a  fee  of  2«.  6rf.  to  the 
minister  is  payable  for  his  trouble ;  (6)  the  papers  are  then 
returned;  (7)  the  remaining  procedure  is  also  fully  set 
out,  and  clearly  explained.  It  can  be  gathered  on  refer- 
ence to  the  order. 

It  will  be  found  to  apply  to  officers,  pensioners  and 
others;^  intestacy  generally  ;2  the  disposal  of  residue  by 
the  Admiralty ;'  to  bastards  ;^  to  general  provisions  ;*  and 
lastly,  to  the  medals  and  decorations  to  which  the  deceased 
is  entitled,  and  to  those  who  are  entitled  to  them  afterwards. 

Under  Lord  CampbelFs  Act  ^  administration  to  represent  Administra- 
the  deceased  and  to  recover  damages  for  accidental  death  i^^j^i^p, 
was  requisite,  but  the  simi  recovered  was  free  from  duty.  ^^'*  ^^^ 

By  "  An  Act  ^  for  the  relief  of  widows  and  children  of  Certain  intes- 
intestates  where  the  personal  estate  is  of  small  value,"  it  is  Uableonlytoa 
enacted  ®  that  where  the  whole  estate  of  an  intestate  does  ^onunal  du^. 
not  exceed  100/.  in  value,  his  widow  or  children  (as  therein 
specified),  if  residing  three  miles  away  from  a  District 
Probate  Eegistrj'*,  shall  apply  to   the  District  County 
Court,  whose  registrar  shall  perform  the  office  of  the 
probate  registrar  in  all    respects,   on  pajTuent    of    the 
nominal  duty  of  five  shillings  on  the  first  20/.,  and  one 
shilling  for  every  additional  10/.  or  fraction  of  10/.     This 
may  in  efiPect  be  considered  as  property  almost  free  from 
probate  duty. 

Powers  of  appointment  of  personal  estate  are  liable  to  Powers  of 
probate  duty,®  which  duty  shall  be  a  charge  on  the  pro-  a^Uable  to 
perty,^*^  payable  by  the  trustees  or  owners  to  the  grantee  Probate  duty, 
under  the  will. 

»  Part  III.  •^  9    &    10    Vict.    c.    93,    8.    2 

2  Part  rV.  (amended  by  27  &  28  Vict.  o.  95). 
«  Part  V.  7  36  &  37  Vict.  c.  62. 

*  Part  VI.  "  Sect.  1. 

*  Part  VII.  »  Sec  23  Vict.  c.  15,  s.  4. 

'"  Sect.  6. 
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wills. 


Wills  of 
realty. 


Probate  in 
solemn  form. 


Eepresentatives  of  trustees  also  are  compelled  to  take 
out  administration  before  recovery  under  the  will  of 
debts  due  to  the  trust  fimd,  though  the  duty  payable 
is  on  the  deceased's  estate,  and  irrespective  of  the  trust 
property.^ 

It  is  not  necessary  that  every  testamentary  paper  should 
be  in  the  form  of  a  will.  "  Various  instruments,  not  exactly 
in  the  form  of  a  will,  letters,  deeds  of  gifts,  marriage 
settlements,  have  been  held  to  be  testamentary  if  the  court 
has  been  satisfied  as  to  the  intention  of  the  testator.  It 
has  been  sufficient,  if  they  have  contained  directions  how 
property  should  be  disposed  of,  in  the  event  of  death.  Nor 
has  it  been  held  necessary  that  they  should  be  in  direct 
and  imperative  terms.  Wishes  and  requests  have  been 
deemed  sufficient."  ^ 

A  testamentary  paper  relating  only  to  realty,  and  not 
appointing  an  executor,  is  not  entitled  to  probate.*  Nor 
does  the  appointment  of  executors,  in  a  will  of  realty,  under 
a  power  relating  only  to  the  realty,  entitle  the  will  to 
probate.  As  regards  personalty,  the  testator  dies  intestate.* 
But  the  appointment  of  executors  in  a  will  which  pur- 
ports to  dispose  of  realty  only,  does  entitle  the  paper  to 
probate.^ 

Upon  citation  of  the  heir-at-law  and  other  persons  in- 
terested in  the  realty,^  probate  in  solemn  form  affects  the 
realty  since  the  passing  of  the  Probate  Act  of  1857, 
just  as  the  WiUs  Act  of  1837  (1  Vict.  c.  26)  affected 
the  personalty  under  a  will  which  purported  to  deal 
with  it. 

The  legislature  in  the  provisions  of  sects.  61,  62,  63 


1  48  Geo.  3,  c.  149,  s.  35. 

'  Fassmore  v.  P.,  1  Phillim. 
216. 

3  Thorold  v.  J.,  1  Phillim.  1  ; 
Di-umwoftd,  2  Sw.  &  Tr.  8 ;  Boot/i, 
3  P.  &  D.  177. 

*  O'Dtajcr  v.  Gcare,  I  Sw.  &  Tr. 


4G5  ;  Hardni,  1  P.  &  D.  326; 
Toinlinsotif  60  L.  J.,  Prob.  74. 

*  Laucaater,  1  Sw.  &  Tr.  464 ; 
Lccse,  2  Sw.  &  Tr.  442 ;  Broicnrigg 
V.  Pike,  61  L.  J.,  Prob.  30. 

«  C.P.A.1857,88.61,62,seei?w^ 
Citation  of  Heib-at-Law. 
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and  64  of  the  Pix)bate  Act  of  1857  ^  «  has,"  said  Lord  Pen- 
zanoe,  ^^  throughout  assumed  that  the  same  will  which 
regulates  the  disposition  of  the  personalty,  will  regulate 
also  that  of  the  realty.  It  has  aooordingly  provided  that 
one  inquiry  upon  the  validity  of  the  will  shall  suffice  for 
both,  and  that  the  will  once  proved  in  respect  of  the 
personalty,  the  probate  shall  *  enure,'  that  is  the  word  used 
in  sect.  62  for  the  benefit  of  all  persons  interested  in  the 
real  estate  affected  by  such  will,  and  such  a  provision  ob- 
viously assumes  that  the  questions  which  touch  the  validity 
of  the  will  regarding  realty,  are  the  same  as  those  which 
woidd  determine  the  validity  of  the  will  regarding  perso- 
nalty." ^ 

A  will,  relating  to  a  portion  only  of  a  deceased's  pro-  Unintentional 
perty,  real  or  personal,  manifestly  creates  an  intestacy  as  "*         ^* 
regards  the  remainder. 

GENERAL  DIRECTIONS  IN  COMMON  FORM. 

The  undisputed  will  having  been  carefully  examined 
regarding  its  inherent  qualities,  its  appearance,  and  the 
various  qualities  incidental  to  its  condition  and  terms,  the 
next  course  is  to  apply  for  probate  or  administration,  as 
the  case  may  be.  The  distinction  between  the  two  repre- 
sentations is  now  manifest  from  preceding  portions  of  the 
inquiry.  As  already  stated,  also,  both  these  grants  are 
founded  on  the  will. 

D.  B.,  B.  1.  Applications  for  probate  or  letters  of  administra-  Non- 
tion  may  be  made  at  the  principal  registry  in  all  cases.'    Applica-  contentions 
tion  may  also  be  made  at  a  ciistrict  registry  in  cases  where  the  businefls. 
deceased  at  the  time  of  his  death  had  a  fixed  place  of  abode  within 
tiie  district  in  which  the  application  is  made  and  not  otherwise. 

P.  B.,  B.  2.  Such  applications  may  be  made  through  a  proctor, 
solicitor  or  attorney,  or  in  person  by  executors  or  parties  entitled 
to  grants  of  administration,  but  at  the  principal  registry  these 
latter  applications  will  not  bo  receiyed  by  letter  nor  through  the 
medium  of  any  agent. 

1  See  post,  Cftation  of  Heib-      209. 
at-Law.  '  Similar  in  P.  B. 

»  Campbell  y.  Lwtj,  2  P.  &  D, 
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Personal  applicants  must  follow  the  directions  ooncem- 
ing  them  given  in  the  Appendix  (see  "  Personal  Applica- 
tions ")  and  also  ascertain  the  proper  district  registry  for 
application  from  Schedule  A.^ 

E.  3,  D.  B.  The  district  registrar,  before  he  entertains  any 
application  for  probate  or  letters  of  administration,  must  ascertain 
that  the  deceased  had  at  the  time  of  his  death  a  fixed  place  of  abode 
within  his  district. 

This  evidence  is  usually  supplied  in  the  executor's  or 
administrator's  oath.^ 

E.  3,  P.  E.,  E.  4,  D.  E.  The  registrars  (principal  and  district) 
are  not  to  allow  probate  or  letters  of  administration  to  issue  untif 
all  the  enquiries  which  they  may  see  fit  to  institute  have  been 
answered  to  their  satisfaction,  and  this  refers  (as  regards  the  district 
registrars)  more  particularly  to  applications  made  in  person  by 
executors  and  administrators.  The  registrars,  principal  and  dis- 
trict, are  notwithstanding  to  afford  as  great  facility  for  the  obtaining 
grants  of  probate  or  administration  as  is  consistent  with  a  due 
regard  to  the  prevention  of  error  or  fraud. 

E.  5,  D.  E.  No  district  registrar  or  clerk  in  a  district  registry 
shall,  directly  or  indirectly,  transact  business  for  himself  or  as  the 
proctor  or  solicitor  of  any  other  person  in  the  district  registry  to 
which  he  has  been  appointed. 

Where  a  first  grant  is  applied  for  and  by  personal 
application,^  in  addition  to  the  ordinary  papers  requisite 
the  paper  there  mentioned  is  required,  also  the  proof  of 
identity  (under  r.  11  P.  A.,  and  rr.  48  P.  E.,  69  D.  K), 
as  follows : — "  The  registrars,  district  or  principal,  may  in 
cases  where  they  deem  it  necessary,  require  proof  in 
addition  to  the  oath  of  the  executor  or  administrator  of 
the  identity  of  the  deceased,  or  of  the  party  applying  for 
the  grant." 

On  application  being  made  in  a  district  registry  for  a 
grant  in  any  form,  the  district  registrar  will  act  in  accord- 
ance with  the  following  rules,  and  forward  the  requisite 
papers  thereunder  to  the  principal  registry. 

E.  55,  D.  E.  Notices  of  applications  for  grants  of  probate  or 
administration  with  the  will  annexed,  transmitted  by  me  district 


*  Ante^  p.  3. 

'  See  j90«/.  Appendix, 


'  See  posty  Pebsonal  Afpuci* 
noNS,  r.  10, 
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registrar  to  the  registrars  of  the  principal  registry,  are  to  contain 
(m  addition  to  the  particulars  specified  in  s.  49  of  the  Court  of 
Probate  Act  of  1857),  an  extract  of  the  words  of  the  will  or  codicil 
bj  which  the  applicant  has  been  appointed  executor,  or  of  the  words 
(if  any)  on  which  he  founds  his  claim  to  such  admiuistration. 

B.  56,  D.  R.  Notices  of  applications  are  to  sot  forth  the  names 
and  interests  of  all  persons  who,  according  to  the  practice  of  the 
court,  would  have  a  prior  right  to  the  applicant,  and  to  show  how 
such  prior  rights  are  clou^  off.  In  cose  the  persons,  or  any  of 
them,  have  renounced,  the  date  of  his  or  her  renunciation  must  be 
stated.  If  the  applicant  claims  as  the  represontatiTO  of  another 
person,  the  date  and  particulars  of  the  grant  to  him  must  appear. 

E.  49  P.  E.,  &  60  D.  E.   Every  will,  copy  of  a  will,  or  other  Marking 
testamentary  paper,  to  which  an  executor  or  administrator  with  the  tostamentaiy 
will  is  sworn,  must  be  marked  by  such  executor  or  administrator,  P^pon. 
and  by  the  person  before  whom  he  is  sworn. 

An  affidavit,  inter  alia^  setting  out  the  day  of  the  testator's  Affidavit  of 
death,  is  necessary  under  this  rule.   The  executor's  or  admi-         ' 
nistrator's  affidavit  (will)  suffices.    It  speaks  of  the  will  as 
marked.    Therefore,  before  filing  this  affidavit,  the  depo- 
nent  must  be  careful  to  affix  his  mark.    The  commissioner 
who  administers  the  oath  marks  it  also. 

When  a  probate  is  brought  into  the  registry  to  be  and  re-mark- 
re-marked,  an  inventory  and  valuation  of  the  property  "*^* 
under  the  will  must  be  delivered  with  it  before  the  probate 
will  be  re-marked. 

The  papers  ordinarily  requisite  are  a  schedide  of  the 
deceased's  property.^  The  executor's  or  administrator's 
oath.^    Under  the  following  rule — 

E.  47  P.  E.,  57  D.  E.    The  usual  oath  of  administration,  as  well  Executor's 
as  that  of  executor's  and  administrator's  with  the  will,  is  to  be  and  adminin- 
subscribed  and  sworn  by  them  as  an  affidavit,  then  tiled  in  the  trator's  oath, 
registry. 

The  executor's  or  administrator's  (will)  affidavit  of  the  de- 
ceased's personalty  for  the  Inland  Revenue  Commissioners, 
under  65  Geo.  3,  c.  184,  ss.  38,  39.^     But  the  testator's  Deductlona  of 

mortgage 

^  Under  r.  13,  Pebsonal  Apfli-  months  from  the  passing  of  this 

CATiOHS,  posty  Appendix.  act  (11th  July,  1815),  no  ecclesias- 

'  See  Nos.  3,  4,  and  6,  Intzsiact,  tical  court  or  person  shall  grant 

poity  Appendix.  probate  of  the  wiU  or  letters  of  ad- 

'  Sect.  38.  *  *  That  from  and  after  ministration  of  the  estate  and  effects 

the  expiration  of   tliree  calendar  of  any  person  deceased  without  first 
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mortgage  debts  on  leasehold  property,  may  by  a  recent 
statute  ^  be  deducted  from  the  estate.    An  affidavit  would 


requiring  and  receiving  from  the 
person  or  persons  applying  for  the 
probate  or  letters  of  administration, 
or  from  some  other  competent  per- 
son or  persons,  an  affidavit,  or 
solemn  affirmation  in  the  case  of 
Quakers,  that  the  estate  and  effects 
of  the  deceased,  for  or  in  respect  of 
which  the  probate  or  letters  of  ad- 
ministration is  or  are  to  be  granted, 
exclusive  of  what  the  deceased 
shall  have  been  possessed  of  or  en- 
titled to  as  a  trustee  for  any  other 
person  or  persons,  and  not  bene- 
ficially, but  including  the  leasehold 
estates  for  years  of  the  deceased, 
whether  absolute  or  determinable 
on  lives,  if  any,  and  without  de- 
ducting anything  on  account  of  the 
debts  due  and  owing  from  the  de- 
ceased, are  under  the  value  of  a 
certain  sum  to  be  therein  specified, 
to  the  best  of  the  deponent's  or 
affirmant's  knowledge,  mformation 
and  belief,  in  order  that  the  proper 
and  full  stamp  duty  may  be  paid 
on  such  probate  or  letters  of  ad- 
ministration;  which  affidavit  or 
affirmation  shaU  be  made  before 
the  surrogate  or  other  person  who 
shall  administer  the  usual  oath  for 
the  due  administration  of  the  estate 
and  effects  of  the  deceased." 

Sect.  39.  "That  every  such  affi- 
davit or  affirmation  shall  be  exempt 
from  stamp  duty,  and  shall  be 
transmitted  to  the  said  commis- 
sioners of  stamps,  together  with  the 
copy  of  the  will,  or  extract  or  ac- 
count of  the  letters  of  administra- 
tion to  which  it  shall  relate,  by  the 
registrar  or  other  officer  of  the 
court,  whose  duty  it  shall  be  to 
transmit  copies  of  wills  and  ex- 
tracts or  accounts  of  letters  of 
administration  to  the  said  commis- 
sioners for  the  better  collection  of 
the  duties  on  legacies  and  succes- 
sions to  personal  estate  upon  intes- 
tacy ;  and  if  any  registrar  or  other 
officer  whose  duty  it  shall  be,  shaU 
neglect  to  transmit  such  affidavit 
or  affirmation  to  the  said  commis- 
sioners of  stamps  as  hereby  directed, 


every  person  so  offending  shall  for- 
feit the  sum  of  fifty  poands."  See 
Forms,  P.  R.,  N.  C.  B.,  No6.  2  and 
2a,  postf  Appendix. 

1  31  &  32  Vict.  c.  124,  as.  7,  8 
— Sect.  7.  **From  and  after  the 
1st  day  of  September,  1868,  where 
any  leasehold  estates  fonn  part  of 
the  estate  and  effects  of  a  deceased 
person  for  or  in  respect  of  which 
probate  or  letters  of  administration 
18  or  are  to  be  g^ranted  in  England 
or  Ireland,  and  such  leasehold  es- 
tates are  the  sole  security  by  way 
of  mortgage  for  any  debts  due  and 
owing  from  the  deceased,  the 
amount  of  such  mortgage  debts 
may  be  deducted  from  me  value  of 
the  said  leasdiold  estates,  and  the 
stamp  duty  shall  be  chargeable  on 
the  value  of  the  estate  and  effects 
for  or  in  respect  of  which  the  pro* 
bate  or  letters  of  administration 
shall  be  granted,  after  deducting 
therefrom  the  amount  of  such  mort- 
gage debts." 

Sect.  8.  '*  In  any  case  in  which 
any  such  deduction  as  is  authorized 
by  the  last  preceding  section  is 
made,  the  affidavit  to  be  required 
and  received  from  the  person  ap- 
plying for  probate  of  the  will  or 
letters  of  administration  of  an  es- 
tate and  effects  of  a  deceased  per- 
son under  the  provisions  of  the 
thirtv-eighth  section  of  the  act  of 
the  fifty -fifth  year  of  King  G^rge 
the  Third,  chapter  one  hundred  and 
eighty-four,  or  under  the  provisions 
of  the  one  hundred  and  seventeenth 
section  of  the  act  of  the  fifty-sixth 
year  of  King  George  the  Third, 
chapter  fifty-six,  shaU  be  in  the 
form  contained  in  the  schedule  to 
this  act ;  and  every  such  affidavit, 
with  the  account  thereto  annexed, 
if  any,  shall  be  transmitted  in  ori- 
ginal to  the  commissioners  of  inland 
revenue  in  like  manner  as  is  directed 
by  the  ninety- third  section  of  the 
act  of  the  twentieth  and  twenty- 
first  years  of  her  Majesty,  chapter 
seventy-seven,  and  by  the  one  hun- 
dredth section  of  the  act  of  the 
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be  neoesgary  iinder  this  enactment.^  The  administrator's 
affidavit  under  an  intestacy  is  also  necessary,  and  further 
proof  of  identity,  where  required. 

The  object  of  swearing  the  amount  of  the  property  Swearing 
under  a  deceased's  estate  is  to  secure  the  payment  of  the  P"^P®^' 
stamp  duty,  and  protect  the  revenue  from  loss.     Where 
the  amount  has  already  been  sworn,  a  co-executor  may,  if 
the  facts  justify  his  so  doing,  swear  the  estate  under  a 
smaller  amount.^ 

The  forms  of  the  various  oaths,  affidavits,  grants,  and  Usualforma. 
other  official  documents  tmMlly  required,  are  those  found 
at  the  end  of  the  printed  Common  Form  Eules.^  Some 
few  additional  forms  are  also  given,  but  practitioners  will 
have  little  difficidty  in  adapting  some  one  or  other  of 
these  forms  to  meet  a  special  case. 

The  testator  may  have  left  additional  personalty  in  Grants  for 
Scotland  and  in  Ireland.     The  application  may  then  be  the^^lued 
made  imder  the  Confirmation  and  Probate  Act,  1858,  ss.  14,  Kingdom. 
15  and  17,*  in  accordance  with  the  following  rules  : — 

74  P.  B.,  86  D.  B.  Whenever  a  grant  of  probate  or  of  letters  of 
administration  is  made  under  stat.  21  &  22  Yict.  c.  56,  for  the 
whole  personal  estate  and  effects  of  a  deceased  within  the  United 
Kingdom,  it  must  appear  by  the  affidavit  made  for  the  Inland 


twentieth  and  twenty-first  jears  of 
her  majesty,  chapter  seventy-nine, 
with  ndPerence  to  the  original  affi- 
davit in  such  sections  respectively 
mentioned." 

^  Under  sect.  8.  For  Form,  see 
poity  Appendix,  Hobtoaob  Debts. 

*  Bdl,  2  P.  &  D.  248. 

'  Forms,  pott^  Appendix. 

«  Sect.  14.  <<  From  and  after  the 
date  aforesaid,  when  any  probate 
or  letters  of  administration  to  be 
granted  by  the  Court  of  Probate  in 
England  to  the  executor  or  admi- 
nistrator of  a  person  who  shaU  be 
therein,  or  by  anv  note  or  memo- 
randum written  tnereon  signed  by 
the  proper  officer,  stated  to  have 
died  domiciled  in  England,  or  by 
the  Court  of  Probate  in  Ireland  to 
the  executor  or  administrator  of  a 
person  who  shall  in  like  manner  be 

D. 


stated  to  have  died  domiciled  in 
Ireland,  shaU  be  produced  in  the 
commissary  court  of  the  county 
of  Edinburgh,  and  a  copy  thereof 
deposited  with  the  commissary 
clerk  of  the  said  court ;  the  com- 
missary clerk  shaU  endorse  or  writo 
on  the  back  or  face  of  such  grant 
a  certificate  in  the  form  as  near  as 
may  be  of  the  schedule  (FJ,  (see 
Appendix,  Confirmation  ana  Pro- 
bate Act,  1858,  schedule  F),  here- 
unto annexed ;  and  such  probate 
or  letters  of  administration,  being 
duly  stamped,  shall  be  of  the  like 
force  and  effect  and  have  the  same 
operation  in  Scotland  as  if  a  con- 
firmation had  been  g^ranted  by  the 
said  court.*' 

Sect.  16.  "In  any  of  the  afore- 
said cases  where  the  deceased  per- 
son shaU  be  stated  in  or  upon  the 
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Eevenuo  Office,*  that  tlio  testator  or  intestate  died  domiciled  in 
England,  that  ho  was  possessed  of  personal  estate  in  Scotland  other 
than  that  excluded  by  22  &  23  Vict.  c.  80,  and  the  value  of  such 
personal  estate  must  be  separately  stated  in  such  affidavit.  In  case 
any  portion  of  the  personal  estate  be  in  Ireland,  a  separate  affidavit 
and  schedule  must  also  be  filed.'*  Upon  all  such  grants  a  note  or 
memorandum  must  also  be  written  and  signed  by  the  principal  or 
district  registrar  to  the  effect  that  the  testator  or  intestate  died 
domiciled  in  England. 

The  statement  of  the  deceased's  domicile  under  the  last 
sentence  of  the  above  rule  is  called  notation,  and  the 
grant,  when  made,  applies  without  further  procedure  to 
the  deceased's  personalty  in  Scotland  and  Ireland.' 


probate  or  letters  of  administration 
to  have  been  domiciled  in  England 
or  in  Ireland,  as  the  case  may  be, 
8uch  probate  or  letters  of  adminis- 
tration shall,  for  the  purpose  of 
securing  the  payment  of  the  full 
and  proper  stamp  duties,  be  deemed 
and  considered  to  be  granted  for 
and  in  respect  of  the  whole  of  the 
personal  and  moveable  estate  and 
effects  of  the  deceased  in  the 
United  Kingdom,  within  the  mean- 
ing of  the  act  of  parliament  passed 
in  the  fifty-fifth  year  of  the  reign 
of  king  George  the  Third,  chapter 
one  hundred  and  eighty-four,  and 
of  all  other  acts  of  parliament  grant- 
ing or  relating  to  stamp  duties  on 
probates  and  letters  of  administra- 
tion in  England  and  Ireland  re- 
spectively ;  and  the  affidavit  re- 
quired by  law  to  be  made  on  ap- 
plying for  probate  or  letters  of 
administration  in  England  or  Ire- 
land as  to  the  value  of  the  estate 
and  effects  of  the  deceased;  and 
also  where  the  commissary  shall  in 
manner  aforesaid  find  that  the  de- 
ceased was  domiciled  in  Scotland, 
the  inventory  required  by  law  to 
be  exhibited  and  recorded  in  the 

E roper  commissary  court  in  Scot- 
ina  before  obtainmg  confirmation, 
or  intermitting  with  or  entering 
upon  the  possession  or  management 
of  the  personal  or  moveable  estate 
or  efi'ects  of  the  deceased  in  Scot- 
land, shaU  respectively  extend  to 
and  include  the  whole  of  the 
personal   and  moveable  estate  of 


the  deceased  person  in  the  United 
Kingdom,  and  the  value  thereof; 
and  the  stamp  duties  for  the  time 
being  chargeable  on  probates  and 
letters  of  administration  and  on 
inventories  respectively  shaU  be 
chargeable  upon  any  probate  or 
letters  of  administoition  to  be 
granted,  and  any  inventory  to  be 
exhibited  and  recorded  as  aforesaid 
respectively,  for  and  in  respect  of 
the  whole  of  the  personal  andmove- 
able  estate  and  effects  of  the  de- 
ceased in  the  United  Kingdom  and 
the  value  thereof ;  and  the  said 
affidavit  shall  also  separately  specifr 
the  value  of  the  said  estate  and 
effects  in  Scotland." 

Sect.  17.  **  Provided  that  in  any 
case  where,  on  applying  for  probate 
or  letters  of  administration,  it  shall 
be  required  to  be  stated  as  aforesaid 
that  the  deceased  was  domiciled  in 
England  or  in  Ireland,  the  affidavit 
so  as  aforesaid  required  by  law  shaU 
specify  the  fact  according  to  the 
deponent's  belief,  which  shall  be 
sufficient  to  authorize  the  same  to 
be  so  stated  in  or  upon  the  probate 
or  letters  of  administration:  f*ro- 
vided  also,  that  any  such  statement, 
and  the  interlocutor  of  the  commis- 
sary finding  that  the  deceased  was 
domiciled  in  Scotland,  shaU  be  evi- 
dence, and  have  effect  for  the  pur- 
poses of  this  act  only." 

^  See  Appendix,  Forms. 

^  See  Appendix,  Forms. 

^  Sect.  15,  ante. 
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It  fihoold  here  be  stated  as  regards  Irish  grants,  that  Iiish  grants. 
probates  granted  in  England  or  Ireland  take  efPeot  in 
either  country  just  as  if  they  were  originally  granted 
there,  on  being  resealed  with  the  seal  of  the  respective 
oourts.  The  concluding  sentence  of  the  rule  below 
refers  to  the  sufficiency  of  the  administration  bond  on 
resealing. 

B.  73  P.  B.  The  seal  is  not  to  be  affixed  to  any  probate  or  letters 
of  administration  granted  in  Ireland,  so  as  to  give  operation 
thereto,  as  if  the  grant  had  been  made  by  the  Court  of  Probate  in 
England,  unless  it  appear  from  a  certificate  of  the  commissioners  of 
inland  revenue  or  theu:  proper  officer,  that  such  probate  or  letters  of 
administration  is  duly  stamped,  in  respect  of  the  personal  estate  and 
effects  of  which  the  deceased  died  possessed  in  England.  In  respect 
to  letters  of  administration,  the  provisions  of  stat.  21  &  22  Vict. 
c.  95,  8.  29  must  also  be  complied  with. 

B.  75  P.  B.,  88  D.  B.      In  all  cases  where  application  is  made  for  Notioes  to 
letters  of  adnunistration  (with  or  without  a  will  annexed),  of  the  Queen's 
goods  of  a  bastard  dying  a  bachelor,  or  a  spinster  or  a  widower  or  Proctor, 
widow  without  issue,  notice  of  such  application  is  to  be  given  to 
her  Majesty's  Procurator  General  (or  in  case  the  deceased  died 
domiciled  within  the  duchy  of  Lancaster,  to  the  solicitor  for  the 
duchy  in  London),  in  order  that  he  may  determine  whether  he  will 
interfere  on  the  part  of  the  crown;  and  no  grant  is  to  be  issued 
imtn  the  officer  of  the  crown  has  signified  the  course  which  ho 
thinks  proper  to  take. 

76  P.  B.,  89  D.  B.  In  the  case  of  persons  dying  intestate  with-  Citations  od 
out  any  known  relation,  a  citation  must  be  issued  from  the  principal  intestacy. 
registry  against  the  next  of  kin,  if  any,  and  all  persons  haying  or 
pretending  to  have  any  interest  in  the  personal  estate  of  the  deceased. 
The  rules  of  the  principal  registry  direct  that  the  service  thereof 
upon  them  shall  be  effected  as  required  by  rule  70.^  Such  citation 
must  also  be  served  upon  the  Queen's  Proctor  or  upon  the  solicitor 
for  the  duchy  of  Lancaster,  as  the  case  may  require. 

Where  a  bastturd  dies  intestate  without  any  known  rela- 
tions and  there  is  no  appearcuice  to  the  citation  mentioned 
in  the  above  rule,  the  grant  goes  to  the  Queen's  Proctor's 
representative.* 

Of  several  executors  under  a  will,  in  equal  degree,  one  Double 
msLj  prove  alone  without  notice  to  the  others,  but  power  is  ^^  *  ^* 
reserved  to  them  to  prove  at  a  later  period.*    On  their 

^  See  CiTAnoira,  Sxbvigb  of,  post.  '  The  form  of  grant  is  given  in 

'  See  Tbbabubt  Giuxtts.  the  Apiiendix.     See  Double  Fbo- 
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Forms  of 
grants. 


Grants  <f(f 
bonit  non. 


Sav$and 
exeept. 


doing  so,  the  grant  is  called  a  double  or  triple  probate.  It 
may  be  made  to  any  executor  in  equal  degree,  and  he  may 
prove  irrespective  of  the  death,  renunciation  or  other  acts 
of  executors  who  have  or  have  not  already  proved.  If  he 
or  any  executor  allow  administration  to  be  obtained,  all 
right  to  probate  is  thereby  extinguished. 

Grants,  both  of  probate  and  administration,  are  1.  origi- 
nal, 2.  supplementary,  and  3.  accumulated. 

1.  Original  grants  are  the  first  applied  for  in  relation 
to  the  estate  to  be  administered. 

2.  Supplementary  grants,  as  distinguished  from  original, 
are  grants  to  carry  on  the  administration  of  an  estate  already 
administered  in  part.  An  executor  or  administrator  leaving 
the  estate  only  partially  administered,  and  another  admi- 
nistrator being  requisite  to  carry  on  the  administration,  hia 
grant  takes  the  form  of  administration  de  bonis  non  admi' 
nistratis,  and  applies  either  to  a  will  or  an  intestacy. 

Priority  of  representation  of  the  deceased  is  ascertained 
by  the  rules  which  apply  in  the  case  of  the  original  grant. 

3.  Accimiulated  grants  are  necessary  to  administer 
property  in  more  than  one  of  the  various  divisions  of  the 
United  Kingdom  under  Eule  74,  P.  E.* 

1.  Original  grants  are  again  sub-divided.  They  are 
(i)  general,  (ii)  limited,  and  (iii)  special.  (i)  General 
grants  apply  to  all  the  deceased's  personalty,  and  under 
an  executorship  they  continue  so  long  as  the  chain  of 
executorship  remains  unbroken,  (ii)  Limited  grants  are 
limited  either  as  to  (a)  time,  or  (h)  property,  or  (c)  pur- 
pose, {a)  As  durante  absentid,  or,  again,  till  the  finding 
of  a  will.  (6)  As  to  administer  a  certain  fund,  {c)  As 
to  represent  the  deceased  in  Chancery  proceedings,  or 
under  Lord  Campbell's  Act. 

(b)  Grants  save  and  except  especially  exclude  from  the 
grant  the  particidar  fund  to  which  the  words  above  are 
intended  to  apply,  and  precede  the  grants  next  referred  to. 


»  Ante,  257. 
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This  form  of  grant  follows  the  previous  limited  grant,  Caeterorum 
and  applies  to  the  rest  of  the  testator's  estate,  less  ^^^ 
that  portion  of  it  to  which  the  limited  grant,  save  and 
excepty  applies ;  ^.  ^.  in  the  last  case  the  grant  com- 
prehended all  the  testator's  personalty,  sate  and  except 
particular  personalty.  To  that  personalty  this  grant 
applies. 

2.  Second,  or  supplementary  grants. 

A  cessaie  grant,  as  distinguished  from  a  grant  de  bonis  non^  Cessate 
is  a  permanent  grant  of  the  whole  of  the  deceased's  estate  ^^^^^  ' 
as  contemplated  in  an  original  temporary  grant  limited 
as  to  time  or  a  given  contingency.  When  that  time  or 
contingency  has  arrived,  the  purpose  of  the  original  grant 
is  effected,  and  the  new  grant  to  complete  the  administration 
takes  the  form  of  a  cessate  grant. 

Under  a  cessate  grant  the  administrator's  oath,  under 
8.  82,  C.  P.  A.  1857,^  should  follow  that  of  the  original 
grant,  but  a  bond  has  been  allowed  in  {!ie  case  of  a  ceHmte 
grant  in  respect  of  the  personalty  remaining  imadminis- 
tered  by  the  original  grantee.^ 

An  executor  appointed  for  his  life,  or  any  shorter  time,  Examples, 
takes  a  grant  limited  to  that  time,  i.  e,  a  temporary  grant 
only.     He  cannot  transmit  his  interest.     On  his  death  the 
executor  or  administrator  following  him  takes  a  cessate 
grant. 

A  grant  limited  to  the  use  and  benefit  of  and  during 
A,  B.'s  lunacy  expires  on  his  recovery  of  reason.  The 
grant  following  to  him  would  be  a  cessate  grant. 

So  also  to  an  adult  at  the  close  of  his  minority. 

The  circumstances  under  which  these  grants  arise  are 
manifestly  various. 

B.  58,  D.  B.   The  draft  oaths  to  lead  grants  of  special  or  limited  Special  and 
probate  or  administration,  "with  or  without  the  will  annexed,  are  to  limited  pro- 
be transmitted  by  the  district  registrar  to  the  registrars  of  the  hat«i. 
principal  registry  in  order  to  their  being  settled,  and  no  special 

»  Pott,  p.  266.  «  Fozard,  3  8.  &  T.  176. 
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or  limited  grant  \b  to  issue  until  the  draft  oath  to  lead  the  same  has 
been  settled  by  a  registrar  at  the  princij)al  registry, 
Administra-         37  P.  R.,  43  D.  R.  The  oath  of  administration  and  of  administra- 
tor's oath.        tion  with  the  will  is  to  be  so  worded  as  to  clear  off  all  persons 
haying  a  prior  right  to  the  grant,  and  the  grant  is  to  show  on  the 
face  of  it  how  the  prior  interests  have  been  cleared  off,  and  is  to  set 
forth  when  the  fact  is  so  that  the  party  applying  is  the  only  next  of 
kin,  or  one  of  the  next  of  kin  of  the  deceased.   In  all  administrations 
of  a  special  character  the  recitals  in  the  oath  and  in  the  letters  of 
administration  must  be  framed  in  accordance  with  the  facts  of  the 
•       case. 
Notice  to  28  P.  E.,  34  D.  R.   Where  administration  is  applied  for  by  one 

othernext        or  some  of   the  next  of  kin  only,  there  being  another  or  other 
of  kin.  next  of  kin  equally  entitled  thereto,  the  district  registrar  may  re- 

quire proof  by  affidavit  or  statutory  declaration  that  notice  of  such 
application  has  been  given  to  such  other  next  of  kin. 
Lunited  ad-  29  P.  R.,-  35  D.  R.  Limited  administrations  are  not  to  be  granted 

minifltrationa.  tmless  every  person  entitled  to  the  general  grant  has  consented  or 
renounced  or  has  been  cited  and  failed  to  appear,  except  under  the 
direction  of  the  judge. 

30  P.  R.,  36  D.  R.  No  person  entitled  to  a  general  grant  of  ad- 
ministration of  the  personal  estate  and  effects  of  the  deceased  will 
be  permitted  to  take  a  limited  grant,  except  under  the  direction  of  the 
judge. 
Time  of  43  P.  R.,  51  D.  R.  No  probate  or  letters  of  administration  with 

iflsning  grant,  the  will  annexed  shall  issue  until  after  the  lapse  of  seven  days 
from  the  death  of  the  deceased,  unless  under  the  direction  of  the 
judge,  or  by  order  of  one  or  two  of  the  registrars  of  the  principal 
rogistiy. 

44  P.  R.,  52  D.  R.  No  letters  of  administration  shall  issue  until 
after  the  lapse  of  fourteen  days  from  the  death  of  the  deceased, 
unless  under  the  direction  of  the  judge,  or  by  order  of  one  of  the 
registrars  of  ihe  principal  registry. 

Cases  of  urgency  laid  before  the  Court  on  motion,^  wiH 
induce  the  court  to  modify  the  above  rules. 

Delay.  45  P.  R.,  53  D.  R.  In  every  case  where  probate  or  administration 

is  for  the  first  time  applied  for  after  the  lapse  of  three  years  from 
the  death  of  the  deceased,  the  reason  of  the  delay  is  to  oe  certified 
by  the  practitioner  to  the  principal  or  district  registrars.  Should 
the  certificate  (see  Appendix)  be  unsatisfactory,  or  the  case  be 
one  of  personal  application,  the  district  re^trar  is  to  require  an 
affidavit,  or  to  communicate  with  the  registrars  of  the  principal 
registry.  When  the  application  is  to  the  principal  registrars, 
they  are  to  require  such  proof  of  the  alleged  cause  of  delay  as  ^ey 
may  see  fit. 
Filling  up  46  P.  R.,  54  D.  R.  Every  ^nt  of  probate,  or  of  letters  of  admi- 

grant.  nistration  issued  from  a  district  or  prmcipal  registry,  is  to  be  filled 

^  See  posty  MonoKS,  Uboenot. 
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up  therein,  and  any  former  grant  which  has  been  revoked,  or  has 
ceased,  is  to  bo  cleared  off  therein. 

16  P.  B.,  18  D.  B.  In  granting  probate  of  a  married  woman's  Married 
will,  made  by  virtue  of  a  power  or  administration  with  such  will  woman's 
annexed,  the  power  under  which  the  ^^-iU  purports  to  have  been  will, 
made  must  be  specified  in  the  grant.  ^ 

21  D.  B.  The  right  of  parties  to  letters  of  administration  with  Letters  of  ad- 
the  will   annexed,   and  letters  of   administration  with  the   will  ministration 
annexed  de  bonis  non,  depends  so  entirely  upon  the  circumstances  ^^^  ^^ 
of  each  particular  case,  taken  in  connection  with  the  wording  of  the  *^"^®*®<*« 
will,  that  no  general  rules,  other  than  those  which  have  obtained  a 
judicial  sanction,  can  be  laid  down  for  the  guidance  of  the  district 
registrars.    Whenever  the  right  of  the  party  applying  is  at  all 
questionable,  a  statement  of  the  case,  accompanied  oy  a  copy  of  the 
will,  must  bo  transmitted  to  the  registrars  of  the  principal  registry, 
who  will  advise  thereon. 

Administration  with  the  will  annexed  is  granted : — 
(i)  where  the  executor  under  the  will  dies  before  the 
testator,  and  no  one  is  appointed  in  his  place ;  (ii)  where 
he  dies  without  proving  or  renouncing;  (iii)  where  he 
renounces  or  does  not  appear  on  citation ;  (iv)  where  the 
court  appoints  an  administrator  imder  the  73rd  section. 

33  D.  B.  The  duties  of  the  district  registrar  in  granting  letters  of  -^^q  ^g  to 
administration  are  in  many  respects  the  same  as  in  cases  of  probate,  letters  of  ad- 
In  both  cases  he  must  ascertain  the  time  and  place  of  the  deceased's  ministration, 
death,  and  the  value  of  the  property  to  be  covered  by  the  grant,  and 
see  that  the  applicant  has  been  sworn  as  required  by  statute  60  Geo.  3, 
c.  184  (an  act  relating  to  the  stamp  duty).* 

32  P.  B.,  38  D.  B.  In  the  case  of  a  person  residing  out  of  England,   Grants  to  an 
administration,  or  administration  with  the  will  annexed,  may  be  attorney, 
granted  to  his  attorney  acting  under  a  power  of  attorney. 

33  P.  B.,  39  D.  B.  Grants  of  administration  mav  be  made  to  Grants  of  ad- 
guardians  of  minors  and  infants  for  their  use  and  benefit,  and  ministration 
elections  by  minors  of  their  nc^xt  of  kin  or  next  friend,  as  the  case  to  giuurdians. 
may  be,  will  be  required ;  but  proxies  accepting  such  guardian8hii)s 

and  assignments  of  guardians  to  minors  will  be  dispensed  with. 

34  P.  B.,  40  D.  B.  In  cases  of  infants  (t.e.  under  the  age  of  seven 
years)  not  having  a  testamentary  guardian,  or  a  guardian  appointed 
by  the  High  Court  of  Chancery,  a  guardian  must  be  assigned  by 
order  of  the  judge  or  of  one  of  the  registrars ;  the  registrar's  order 
is  to  be  founded  on  an  affidavit  showing  that  the  proposed  guardian 
is  either  de  facto  next  of  kin  of  the  infants,  or  that  their  next  of  kin 
de  facto  has  renounced  his  or  her  right  to  the  guardianship,  and  is 
consenting  to  the  assignment  of  the  proposed  guardian,  and  that 
such  proposed  guardian  is  ready  to  undertake  the  guardianship. 

1  See  Mwtday,  1  Curt.  590.  administrations,  see  the  directions 

>  For  the  usual  forms  of  grants,       given  in  B.  37  P.  B.,  B.  68  D.  B. 

a&^post  Appendix ;  and  for  special      and  43  D.  B.,  ante,  p.  261  and  262. 
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Admizustra- 
tions  under 
fleotion  73. 


Flrobate 
oopies  of 
wills. 


Offioe  oopies. 


Attendances 
-with  docu- 
ments. 


Lists  of 
grants. 


35  P.  B.,  41  D.  B.  Where  there  are  both  minors  and  infants,  the 
guardian  elected  by  the  minors  may  act  for  the  infants  without 
being  specially  assigned  to  them  by  order  of  the  judge  or  a  registrar, 
proTided  that  the  object  in  yiew  is  to  take  a  grant.  If  the  object  be 
to  renounce  a  grant,  the  guardian  must  be  specially  assigned  to  the 
infants  by  order  of  the  judge  or  of  a  registrar. 

36  P.  B.,  42  D.  B.  In  all  cases  where  grants  of  administration 
are  to  be  made  for  the  use  and  benefit  of  minors  or  infants,  the  ad- 
ministrators are  to  exhibit  a  declaration  on  oath  of  the  personal 
estate  and  effects  of  the  deceased,  except  when  the  effects  are  sworn 
under  the  value  of  twenty  pounds,  or  when  the  administrators  are 
the  guardians  appointed  by  the  High  Court  of  Chancery,  or  other 
competent  courts,  or  are  the  testamentary  guardians  of  the  minors 
.or  infants. 

31  P.  B.,  37  D.  B.  Whenever  the  court  under  sect.  73  appoints  an 
administrator  other  than  the  person  who  prior  to  the  Court  of  Pro- 
bate Act,  1857,  would  have  been  entitled  to  the  grant,  the  same  is 
to  be  made  plainly  to  appear  in  the  oath  of  the  administrator,  in  the 
letters  of  acuninistmtion,  and  in  the  administration  bond. 

79  P.  B.,  93  D.  B.  The  registrars,  principal  and  district,  are  to 
take  care  that  the  copies  of  wills  and  affidavits  to  be  annexed 
to  the  probates  or  letters  of  administration  are  fairly  and  properly 
written,  and  are  to  reject  those  which  are  otherwise ;  but  it  shall 
not  be  necessary  that  such  copies  be  written  in  the  engrossing  hand 
heretofore  in  use. 

80  P.  B.,  94  D.  B.  Office  copies  of  wills,  and  other  documents  fur- 
nished in  the  principal  or  a  district  registry,  will  not  be  collated 
with  the  original  will  or  other  document,  unless  spedally  required. 
Every  copy  so  required  to  be  examined  shall  be  certified  imder  the 
hand  of  one  of  the  registrars  of  the  principal  registry,  or  of  a  dis- 
trict registrar,  to  be  an  examined  copy. 

81  P.  B.,  95  D.  B.  The  seal  of  the  court  is  not  to  be  affixed  to 
any  office  copy  of  a  will,  or  other  document,  unless  the  same  has 
been  certified  to  be  an  examined  copy. 

82  P.  B.,  96  D.  B.  If  a  will  or  other  document  filed  in  either 
registry  is  required  to  be  produced  at  any  place  within  three  miles 
of  the  principal  registry,  application  must  be  made  for  that  puipose 
not  later  than  the  day  previously  to  that  named  for  its  production. 

83  P.  B.,  97  D.  B.  Ii  a  will  or  other  document  filed  in  eitiier 
registry  is  required  to  be  produced  at  any  place  beyond  the  above 
distance,  appucation  must  be  made  for  that  purpose  in  sufficient 
time  to  allow  for  making  and  examining  a  copy  of  such  will  or 
other  document  to  be  deposited  in  its  place,  and  in  every  case  at 
the  principal  registry  sucn  notice  must  be  given  (except  by  special 
leave  of  tne  judge  or  registrars)  at  least  twenty-four  hours  before 
the  clerk  in  whose  charge  the  will  or  other  document  is  to  be 
placed  will  be  required  to  set  off. 

83  D.  B.  The  usts  of  grante  of  probato  and  administration  re- 
quired to  be  furnished  by  the  district  registrar  under  sect.  51  of  the 
Court  of  Probate  Act,  1857,^  are  to  be  furnished  on  the  first  and 


1  Sect.  61.  ''  On  the  first  Thnrs-      required  by  any  roles  or  orders  to 
day  of  every  month,  or  oftener  if      be  made  in  that  behalf,  eveiy  dis« 
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erery  other  Thursday  in  the  month,  and  are  to  contain  the  name  of 
the  regislry  in  which  each  grant  was  made,  and  the  christian  and 
surname  of  each  testator  and  intestate. 

84  D.  B.  Every  such  list  of  grants  furnished  by  the  district 
registrars  is  to  be  accompanied  by  a  copy  of  the  record  of  eadi 
grant  mentioned  in  it.  Taiq  record,  besides  stating  the  necessary 
particulars  of  the  grant  to  which  it  refers,  is  to  contain  the  place 
and  time  of  death  of  the  testator  or  intestate,  the  names  and  descrip- 
tion of  each  executor  or  administrator,  the  date  of  each  grant,  and 
the  sum  under  which  the  yalue  of  the  personal  estate  and  effects  is 
sworn,  and,  in  cases  of  administration,  the  names  and  description 
of  the  sureties. 

85  D.  B.  Within  four  days  from  the  end  of  each  month  each 
district  registrar  is  to  forward  to  the  principal  registry  a  return, 
arranged  alphabetically,  of  all  grants  of  prooate  or  letters  of  ad- 
ministration passed  at  his  district  registry  during  the  preceding 
month. 


THE  ADMINISTRATION  BOND. 


An  important  distinotion  between  probate  and  adminis-  Distinction 
tration  exists  in  the  fact  that  no  security  is  necessary  from  batTaS  ad- 
ihe  executor,  whereas  all  administrators  indiscriminately  ministratioD. 
must  find  security  for  faithfully  administering  the  estate. 
And  further  security  of  a  special  description  will  in  some 
oases  be  required. 

A.  died,  leaving  B.,  C,  D.  and  E. — his  wife,  son  and  Example, 
two  daughters — his  immediate  next  of  kin.  By  will  he 
made  B.  his  imiversal  legatee  for  life  ;  and  on  her  death, 
subject  to  legacies  to  D.  and  E.,  he  made  C.  residuary 
legatee,  but  appointed  no  executors.  B.  took  administra- 
tion with  the  will  annexed.  On  her  death,  C,  the  residuary 
legatee,  being  abroad,  was  cited  by  D.  and  E.  to  consent 
or  refuse  a  further  grant  de  bonis  non  of  the  remainder  of 
the  estate,  which  D.  and  E.  proposed  to  administer  if  he 
did  not.  He  did  not  consent.  On  motion  for  the  pro- 
posed grant,  it  appeared  that  it  had  become  desirable  for 


triot  reg^trar  shall  transmit  to  the 
registrars  of  the  principal  registry 
a  uBiy  in  such  form  and  containing 
such  particulars  as  may  be  from 
time  to  time  required  by  the  Court 
of  Probate,  or  by  any  rules  or 
erders  under  tMs  act,  of  the  grants 
of  probate  and  admiidstration  made 


by  such  district  registrar  up  to  the 
last  preceding  Saturday,  and  not 
included  in  a  previous  return,  and 
also  a  copy,  certified  by  the  district 
registrar  to  be  a  correct  copy,  of 
every  will  to  which  any  such  pro- 
bate or  administration  relates.^ 
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D.  only  to  take  the  grant.  It  was  proposed,  on  her  behalf, 
that  the  usual  justification^  should  be  in  the  amount  of 
the  residue  only,  the  legacies  to  D.  and  E.  already  men- 
tioned being  deducted  therefrom.  The  testator's  debts 
having  already  been  discharged,  the  court  granted  the 
administration  as  prayed,  subject  to  a  proxy  of  consent 
from  E.,  or  to  the  finding  of  security  to  cover  her  legacy 
and  the  surplus,  and  to  the  filing  an  affidavit  of  the  pay- 
ment of  debts.^ 

The  decree.  When  the  decree  has  been  made  in  a  County  Court,  a 

certificate  is  transmitted  to  the  district  registrar,'  and  he 
issues  the  grant,  or  it  may  issue  out  of  the  principal 
registry,  where  all  steps  relating  to  it  may  have  been 
taken,  if  in  conmion  form. 

The  adminis-  Whether  the  decree  is  the  result  of  a  common  form  or  a 
^  '  contentious  inquiry,  the  administrator  must  enter  into  a 
bond  binding  himself  to  the  President  of  the  Division  with 
sureties  to  duly  administer  the  estate  under  a  penalty  of 
double  the  amount  under  which  it  is  sworn,  upon  default 
of  its  conditions.    By  the  Probate  Act  of  1857,*  a  bond 


^  Sec  Forms,  Appendix. 

a  Pickering  v.  P.,  1  Haffg.  480. 

>  Under  C.  P.  A.  1857,  b.  65, 
po8ty  p.  358 ;  see  also  P.  B.  Non- 
C.  B.  46,  ante,  p.  262 ;  and  D.  R. 
Non-C.  B.,  R.  55,  p.  264. 

*  Sect.  80.  **  So  much  of  an  act 
passed  in  the  twenty-first  year  of 
king  Henry  the  eighth,  chapter  five, 
and  of  an  act  passed  in  the  twenty- 
second  and  twenty- third  years  of 
king  Charles  the  second,  chapter 
ten,  and  of  an  act  passed  in  the 
first  year  of  king  James  the  second, 
chapter  seventeen,  as  requires  any 
surety,  bond,  or  other  security  to 
bo  taken  from  a  person  to  whom 
administration  shall  be  committed, 
shall  be  repealed." 

Sect.  81.  **  Evenr  person  to 
whom  any  g^nt  of  administra- 
tion shall  be  committed  shaU  give 
bond  to  the  judge  of  the  C6urt  of 
Probate  to  enure  for  the  benefit  of 
the  judge  for  the  time  being,  and, 


if  the  Court  of  Probate  or  (in  the 
case  of  a  g^nt  from  the  distrioi 
registry)  the  district  reg^rar  diall 
require,  with  one  or  more  surety 
or  sureties,  conditioned  for  duly 
collecting,  getting  in,  and  adminis- 
tering the  personal  estate  of  the 
deceased,  which  bond  shall  be  in 
such  form  as  the  judge  sh^  from 
time  to  time  by  any  general  or 
special  order  direct :  l^rovided  that 
it  shaU  not  be  necessary  for  the 
solicitor  for  the  affairs  of  the  trea- 
sury or  the  solicitor  of  the  duohy 
of  Lancaster  applying  for  or  ob- 
taining administration  to  the  oae 
or  benefit  of  her  Majesty  to  give 
any  such  bond  as  aforesaid." 

Sect.  82.  *'Such  bond  shall  be 
in  a  penalty  of  double  the  amount 
under  which  the  estate  and  effects 
of  the  deceased  shall  be  sworn, 
unless  the  court  or  disMot  rM;is- 
trar,  as  the  case  may  be,  shall  vol 
any  case  think  fit  to  direot  ike 
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Bhall  be  giyen  to  the  Judge  with  one  or  more  sureties  as 
the  Judge  or  a  registrar  shall  require,  the  treasury  solicitor 
aiid  the  solicitor  of  the  Duchy  of  Lancaster  excepted. 

Though  the  solicitor  to  the  treasury  is  not  required  to  (The  treasuir 
give  a  bond  when  appointed  an  administrator  under  the  J^t^ili^e  a 
act,  he  must,  like  any  other  administrator,  account  for  the  ^^d.) 
clear  residue  to  the  next  of  kin  if  required,  and  pay  the 
interest  since  the  last  payment  in  respect  of  the  estate.^ 

The  bond  is  to  be  in  a  penalty  of  double  the  amoimt  of 
the  estate,  unless  it  be  thought  fit  to  reduce  it,  and  more 
bonds  than  one  may  be  required  limiting  the  liability  of 
the  sureties.     The  rules  relating  to  administration  bonds  and  rules  re- 
are  as  follows .—  .  latingtoit. 

38  P.  B.,  44  D.  B.  Administratioii  bonds  are  to  be  attested  by  an 
officer  of  the  principal  registry,  by  a  district  registrar  or  his  chief 
clerk,  or  by  a  commissioner  or  other  person  now  or  hereafter  to  be 
authorized  to  administer  oaths  under  20  &  21  Vict.  c.  77,  and 
21  &  22  Vict.  c.  95,  but  in  no  case  are  they  to  be  attested  by  the 
proctor,  solicitor,  attorney  or  agent  of  the  party  who  executes 
them.  The  signature  of  tne  administrator  or  administratrix  to  such 
bonds,  if  not  taken  in  the  principal  or  district  registry,  must  be 
attested  by  the  same  person  who  administers  the  oath  to  such  ad- 
ministrator or  udministratrix. 

45  D.  B.  In  ordinary  cases  two  sureties  are  to  be  required,  but 
when  the  property  is  bond  fide  under  the  value  of  fifty  pounds,  one 
surety  only  may  be  taken  to  the  administration  bond. 

39  "r.  B.,  46  D.  B.  In  all  cases  of  limited  or  special  administration 
two  sureties  are  to  be  required  to  the  administration  bond  (unless 
the  administrator  be  the  husband  of  the  deceased  or  his  representa- 
tive, in  which  case  but  one  surety  will  be  required),  and  the  bond 
is  to  be  given  in  double  the  amount  of  the  property  to  be  placed  in 
the  possession  of  or  dealt  with  by  the  administrator  by  means  of  the 
grant.  The  alleged  value  of  such  property  is  to  be  verified  by 
affidavit  if  required. 

40  P.  B.,  47  1).  B.  The  administration  bond  is,  in  all  cases  of 
limited  or  special  administration,  to  be  prepared  in  the  district 
registry. 

41  P.  B.,  48  D.  B.  The  district  registrars  are  to  take  care  (as  far 

same  to  be  reduced,  in  which  case  reg^trar  shall  think  reasonable." 

it  shall  be  lawful  for  the  court  or  And  see  rules  as  to  personal  ap« 

district  registrar  so  to  do,  and  the  plications,  Nos.  16  &  17,  pott^  Ap- 

court  or  district  reg^trar  may  also  pendix,  Pebsonal  AppuoATioirs. 

direct  that  more  bonds  than  one  *  Turner  v.  Maule,  3  De  G.  &  Sm. 

shall  be  given,  so  as  to  limit  the  497 ;  Att,'Oen,  v.  Kdhler,  9  H.  L. 

liability  of   any   surety  to    such  676. 
amount  as  the  court  or  district 
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Justification 
of  sureties. 


Sureties, 
when  re- 
quired. 


I'intotioe  on 
failure  of 
appointee. 


Example* 


as  possiblo)  that  the  sureties  to  administration  bonds  are  responsible 
persons. 

42  P.  B.,  49  D.  E.  When  any  person  takes  letters  of  administra- 
tion in  default  of  the  appearance  of  persons  cited,  but  not  personally 
served,  with  the  citation,  and  when  any  person  takes  letters  of 
administration  for  the  use  and  benefit  of  a  lunatic  or  person  of  un- 
sound mind,  unless  he  be  a  committee  appointed  by  the  Court  of 
Chancery,  a  declaration  of  the  personal  estate  and  effects  of  the 
deceased  must  be  filed  in  the  registry,  and  the  sureties  to  the  ad- 
ministration bond  miist  justify. 

Justifying  security  is  called  for  at  the  Court's  discre- 
tion, according  to  the  circumstances  of  each  oasCy  save  that 
in  all  cases  where  there  is  not  a  personal  service  of  the 
decree  on  the  parties  having  a  prior  claim  to  the  grant, 
justifying  securities  are  required  *  that  the  interests  of  the 
absentee  may  not  be  affected.^  But  it  is  not  required 
when  the  parties  cited  have  not  a  prior  claim  to  the  grant. 
Had  they  been  entitled,  justifying  security  must  have 
been  given.*  Where  administration  was  granted,  and  the 
unsuccessful  applicant,  a  next  of  kin,  had  prayed  that  the 
sureties  might  be  compelled  to  justify,  this  as  being  on  the 
application  of  the  next  of  kin  was  ordered,  but  limited  to 
her  share  of  the  estate.'* 

Where  the  persons  entitled  to  administer  do  not  act,  or 
are  unknovm  to  surviving  parties  having  interest  or  right, 
the  latter  will  be  permitted  to  act  on  bringing  this  clearly 
to  the  notice  of  the  court. 

A.  left  a  will,  having  appointed  two  executors ;  one  only 
of  these  survived  him,  and  he  renoimced.  A.  had  also 
made  his  cousin  B.  his  residuary  legatee.  B.  could  not  be 
found.  A.'s  brother  proved  that  A.  had  no  cousin  named 
B.,  and  as  next  of  kin  was  allowed  to  take  the  grant  on 
giving  the  requisite  security.* 

An  administrator  is  sworn  (R.  74  P.  R.,  86  D.  R.®)  to 
give  an  inventory  ^  and  account  when  lawfully  required, 


1  Howdl  Y.  Metcalfe,  2  Add.  350 ; 
Aitkm  V.  Fordy  3  Hagg.  194 ;  Belcher 
y.  Maberley,  2  Curt.  630. 

3  Fairland  y.  Percy,  3  P.  &D.  222. 

s  MiUiyan,  2  Robert.  110. 


*  Coppin  Y.  Dillon,  4  Hagff.  376. 
A  CuU  Y.   Guillermey,  12  Juziat, 

966. 

•  AnU,  p.  267. 

^  For  Form,  see  Appendix. 
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and  when  oited  and  before  the  Court  for  another  purpose 
he  has  been  held  liable  to  do  so.^ 

By  the  practice  of  the  Prerogative  Court  a  husband  The  hoaUnd. 
entered  into  bond  with  one  surety  only.* 

Where  a  husband  declined  to  have  anything  to  do  with  The  wife, 
a  grant  to  his  wife  or  assist  her  in  any  way,  the  Court 
allowed  the  bond  to  be  given  by  a  third  person,^  and  on  a 
husband's  refusal  to  allow  his  wife,  as  legatee,  to  administer 
or  join  in  the  bond,  the  grant  went  to  her  attorney  (under 
sect.  73)  without  her  husband's  consent,  as  the  estate  was 
left  to  her  separate  use.^ 

Since  the  passing  of  the  Married  Women's  Property  Act,*  Married 
it  is  not  necessary  for  the  husband  of  a  married  woman  _^    * 
who  is  an  administratrix  to  join  in  the  administration  bond,^  legislation, 
nor  is  his  assent  to  her  renunciation  any  longer  necessary.^ 
In  such  cases  the  husband  now  incurs  no  responsibility,  reaps 
no  benefit,  and  his  concurrence  is  no  longer  necessary. 

Administration  has  been  granted  to  a  widow,  where  the 
will  was  lost  but  the  contents  known,  on  a  bond  and 
justifying  sureties.^ 

Joint  administrators  must  give  a  joint  bond.'  Joint  bonds. 

An  administrator  under  a  power  of  attorney  receives  the  Attomles. 
grant  to  which  his  principal  was  entitled,  and  must  also 
take  the  usual  administrator's  oath,  which  will  follow  the 
terms  of  the  condition  of  the  bond.^® 

79  D.  B.  A  receiver  of  real  estate  pending  suit  is  to  give  bond  in  ReoeiTer  of 
the  form  given,  No.  29,  or  in  a  form  as  near  thereto  as  the  circum-  real  estate, 
stances  of  the  case  will  admit  of,  with  two  sureties,  and  in  a  penalty 
of  such  an  amount  as  may  le  durected  by  the  judge. 

A  minor  coming  of  age  and  taking  a  grant  of  adminis-  Minors, 
tration  was  compelled  to  find  sureties  in  the  same  amount 
as  his  guardian  pendente  minore  cetate^^  but  the  security  is 
now  in  the  discretion  of  the  Division. 


>  Fipon  V.  Wallit,  1  Lee,  403.  •  Ayret,  8  P.  D.  168. 

*  Noel,  4  Hagg.   208,   and  see  ^  Chapman,  Author's  MS. 
now  the  roles  above  referred  to.  '  Campbell,  2  Hagg.  565. 

>  Sutherland,  31 L.  J.,  Prob.  126.  *  SUmley  v.  Bemes.  1  Hagg.  222 

*  Warren,  1  P.  &  D.  538.  »«  Goldebwrough,  1  Sw.  &  Tr.  29< 

*  Sects.  1,  5,  24.  "  Abbott  v.  A,,  2  Phillim.  578. 
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Reducing 
the  amount. 


A  eestaU 
grant. 


Dispensing 
intn  sureties. 


Under  the  sects.  81  and  82^  an  administratrix  has  been 
permitted  to  enter  into  a  bond  of  the  amount  of  doable 
the  liabilities  of  the  estate  with  sureties,  where  the  estate 
was  large  and  the  liabilities  small  ;^  and  an  estate  has  been 
sworn  under  a  nominal  sum  when  an  administrator  was 
appointed  merely  to  execute  a  conveyance.* 

Under  the  ordinary  practice  an  administratrix  taking  a 
cessate  grant  gave  security  to  double  the  amount  of  the 
whole  property,  but  in  a  case  where  the  object  was  to 
administer  only  a  limited  portion  of  the  estate,  the  Court 
permitted  a  bond  as  required  under  an  administration  de 
bonis  non.^  But  it  has  no  power  to  dispense  with  a  bondy 
and  even  where  security  has  already  been  indirectly  given, 
as  by  the  conunittee  of  a  lunatic  to  the  Masters  in  lunacy, 
the  Court  will  not  reduce  it  below  a  fourth,  with*  two 
sureties  each  for  half  that  amount.^  It  has  dispensed 
with  the  tmtal  sureties,  however,  in  an  exceptional  case  of 
sickness,  great  poverty,  and  inability  by  the  administrator 
to  induce  his  relatives  or  friends  to  become  sureties  to  the 
bond  ;^  but  if  it  had  authority  it  would  not  deviate  from 
its  ordinary  rules  as  to  sureties,  more  especially  where 
there  was  a  possibility  of  wrong  being  done;^  and  so  it 
would  be  since  the  Probate  Act. 

"  Where  the  property  has  been  transferred  to  the  Ao- 
coimtant-Greneral  of  the  Court  of  Chancery  no  risk  can 
accrue  to  it  by  dispensing  with  sureties,  and  accordingly 
they  were  here  dispensed  with.^  But  it  is  too  much  to 
ask  the  court  to  dispense  with  proper  security  on  the 
ground  that  as  soon  as  administration  is  granted  pro- 
ceedings may  be  taken  in  Chancery  for  the  appointment 
of  a  receiver.^    If  the  receiver  is  appointed  for  a  tempo- 


1  AnU,  p.  266. 

»  Gent,  1  Sw.  &  Tr.  54  ;  27  L.  J., 
Prob.  37. 

3  Staepooh,  2  Sw.  &  Tr.  316 ;  30 
L.  J.,  Prob.  191. 

*  Fozard,  3  Sw.  &  Tr.  174. 

»  Pomt,  34  L.  J.,  Prob.  66. 


>  Under  s.  82,  Ih  la  Farque,  8 
Sw.  &  Tr.  631 ;  31  L.  J.,  Prob. 
199. 

^  Hardstone^  1  Hagg.  487;  see 
also  JFilliams,  3  Hagg.  217. 

•  Cleverly  y.  Gladdish,  2  Sw.  & 
Tr.  337. 

•  Jackson  v.  /.,  35  L.  J.,  Pkob.  8. 
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rary  purpose,  and  it  is  not  dear  that  the  Court  of  Chancery 
will  retain  its  control  over  the  estate  when  the  grant  has 
been  made,  justifying  security  must  be  found." 

Where  the  estate  is  resworn  under  a  larger  amount,  Reswearing, 
owing  to  an  accretion  of  personalty,  a  separate  bond  in 
double  the  amoimt  of  the  additional  sum  is  usually  re- 
quired.^    But  the  Court  has  no  jurisdiction  to  determine 
the  amount  under  which  estates  are  to  be  swom.^ 

Sureties  cannot  be  released  from  a  bond  when  once  Substitution 
entered  into,  nor  new  sureties  substituted,  as  there  may  be  "''^^^^• 
liabilities  already  incurred  for  which  the  proposed  new 
sureties  would  not  be  responsible;  nor  would  they  be 
responsible  for  any  past  transactions  of  which  they  might 
know  nothing.  "  The  only  way  that  occurs  to  me,"  said 
Sir  J.  P.  Wilde,  "  in  which  the  sureties  can  be  released,  is 
by  the  proposed  new  sureties  giving  them  a  bond  of  in- 
demnity."' The  following  case  creates  a  distinction.  An 
administrator  went  abroad.  Under  an  order  in  Chancery 
assets  accrued  to  the  estate  in  his  absence,  a  substitute  was 
allowed  to  execute  the  fresh  bond  necessary  at  once,  and 
limited  to  the  administrator's  execution  of  a  similar  bond 
on  his  return.^ 

Sureties  resident  out  of  the  jurisdiction  will  not  be  Sureties  ont 
accepted.*  ^^^^i"^- 


»  7r«r,  1  Sw.  &  Tr.  606. 

*  Cleverly  v.  OladdUh^  ante, 
»  Stark,  1  P.  &  D.  76. 

*  £o99,  2  P.  D.  274  ;  Sutherland, 
4  S.  &  T.  189  ;  31  L.  J.,  Prob.  126. 

»  16  &  16  Vict.  c.  76,  s.  18  :— 
"In  case  any  defendant,  being*  a 
British  subject,  is  residing  out  of 
the  jurisdiction  of  the  said  superior 
courts  in  any  place  except  in  Scot- 
land or  Ireland,  it  shall  be  lawful 
for  the  plaintiff  to  issue  a  writ  of 
summons  in  the  form  contained  in 
the  schedule  (A)  to  this  act  an- 
nexed, marked  No.  2  (see  Ap- 
pendix, 15  &  16  Vict.  c.  76,  8.  18, 
Schedule  (A),  Form  2),  which  writ 
■hall  bear  the  indorsement  con- 
tained in  the  said  form,  purporting 


that  such  writ  is  for  service  out  of 
the  jurisdiction  of  the  said  superior 
courts ;  and  the  time  for  appear- 
ance by  the  defendant  to  such  writ 
shaU  be  regulated  by  the  distance 
from  England  of  the  place  where 
the  defendant  is  residing;  and  it 
shaU  be  lawful  for  the  court  or 
judffe,  upon  being  satisfied  by 
affidavit  that  there  is  a  cause  of 
action,  which  arose  within  the 
jurisdiction,  or  in  respect  of  the 
breach  of  a  contract  made  within 
the  jurisdiction,  and  that  the  writ 
was  personaUy  served  upon  the  de- 
fendant, or  that  reasonable  efforts 
were  made  to  effect  personal  service 
thereof  upon  the  defendant,  and 
that  it  came  to  his  knowledge,  and 
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An  administration  bond  attested  by  two  witnesses,  but  not 
by  the  person  administering  the  oath  to  the  administratrix 
as  required  by  Eule  38  F.  !B.,  44  D.  B>.,^  has  sufficed  under 
exceptional  circumstances.  ^'  It  is  very  desirable  that  tiiis 
rule  should  be  adhered  to,  for  the  object  of  it  is  to  establish 
the  identity  of  the  person  who  executes  the  bond  with 
the  person  who  has  sworn  the  oath."* 

Affidavits  were  held  proper  evidence  to  ascertain  the 
value  of  an  estate  in  order  to  fix  the  quantum  before 
administration  passed  under  seal ;  but  after  administra- 
tion passed  the  value  ought  to  appear  from  an  inventory, 
and  if  on  the  face  of  the  inventory  or  on  proof  of  omissions 
therein  the  security  was  not  sufficient,  the  court  ordered 
further  security  to  be  given.* 

A  creditor  may  sue  upon  the  administration  bond  as 
well  as  the  next  of  kin.**  "  Courts  of  common  law  having 
been  of  opinion  that  the  non-delivery  of  an  inventory 
constitutes  a  breach  of  the  administration  bond,  creditors 
of  a  deceased  have  a  right  to  see  the  inventory  exhibited," 
and  might  sue,^  where  the  inventory  had  not  been  de« 
livered.^ 

In  many  cases  the  court  refused  to  deliver  out  the  bond 
where  no  inventory   had  been    exhibited.      The    oourt 


either  that  the  defendant  wilfully 
neglects  to  appears  to  such  writ, 
or  that  he  is  hving  out  of  the  juris- 
diction of  the  said  courts,  in  order 
to  defeat  and  delaj  his  creditors, 
to  direct  from  time  to  time  that  the 
plaintiff  shall  he  at  liberty  to  pro- 
ceed in  the  action  in  such  manner 
and  subject  to  such  conditions  as 
to  such  court  or  judge  may  seem 
fit,  having  regaxd  to  the  time 
allowed  for  the  defendant  to  ap- 
pear being  reasonable,  and  to  the 
other  circumstances  of  the  case: 
provided  always,  that  the  plaintiff 
shall  and  he  is  hereby  required  to 

Srove  the  amount  of  the  debt  or 
amages  claimed  by  him  in  such 
action,  either  before  a  jury  upon  a 
writ  of  inquiry,  or  before  one  of 


the  masters  of  the  said  superior 
courts  in  the  manner  hereinafter 
provided,  according  to  the  nature 
of  the  case,  as  such  court  or  judge 
may  direct ;  and  the  making  such 
proof  shaU  be  a  condition  preoedoit 
to  his  obtaining  judgment.*'  See 
Herbert  v.  SheiU^  3  Sw.  &  Tr. 
481,  overruling  Reed  and  Baling^ 
hall  there  cited ;  and  see  (yStfrne^ 
1  Hagg.  316  ;  see  also  Camhiawo  t. 
Negretto,  2  Add.  439. 

*  Ante,  p.  267. 

»  Parker,  1  P.  &  D.  302. 
'  AUm  V.  A.,  2  Lee,  246. 

*  Canterbury  v.  Hou$e,  Cowper. 
140. 

«  Crowley  v.  Chij)p,  1  Curt.  462. 

*  Canterbury  v.  Boberteon,  1  Cr. 
&  M.  711. 
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would  be  extremely  unwilling  in  any  case  upon  the  mere 
non-delivery  of  an  inventory  to  allow  the  bond  to  be 
attended  with — /.  e.  produced  by  an  officer  from  the 
registry.^  Under  the  law  of  the  Ecclesiastical  Court  a 
party  must  have  been  cited  to  exhibit  an  inventory  before 
application  could  have  been  made  for  a  bond  to  be 
assigned,^  but  since  the  passing  of  the  87th  section  of  the 
first  Probate  Act^  there  is  no  obligation  in  respect  of 
grants  made  before  the  passing  of  the  act  to  bring 
inventories  and  accounts  into  the  Probate  Court,  but  there 
is  such  an  obligation  to  return  them  into  the  Court  of 
Chancery. 

76  C.  B.  In  contentious  business,  inventories,  and  not  merely  Inventories, 
declarations  of  the   personal  estate  and  effects  of  the  deceased, 
are  to  be  filed,  unless  by  order  of  the  judge  or  of  a  registrar.     The 
form  of  inventor}'  is  given.  No.  27. 

A  creditor  may  sue  for  the  benefit  of  all  persons  inte-  Aaaigning  the 
rested,  but  not  for  hin  own  debt,  oven  though  he  alleges  ^^^* 
waste  and  misappropriation  of  the  estate  as  the  reason  why 
the  administrator  is  not  able  to  pay.  "  The  law  is  based 
upon  the  soundest  principle :  the  bond  is  taken  not  for  the 
benefit  of  any  particular  person,  but  for  the  due  distribu- 
tion of  the  estate  generally  :  and  it  cannot  be  put  in  force 
for  the  benefit  of  any  particular  creditor,  who  has  peculiar 
remedies  which  ought  not  to  be  mixed  up  with  that  which 


*  C,  V.  C.  supra, 

'  Young  v.  Hughes^  28  L.  J., 
Ex.  161 ;  and  Young  t.  Oxley^  1 
Sw.  &  Tr.  25  ;  Bouvtrie  t.  Maxwell^ 
1  P.  &  D.  276. 

3  20  &  21  Vict.  c.  77,  s.  87, 
'*  Legal  gprants  of  probate  and  ad- 
ministration made  before  the  com- 
mencement of  this  act,  and  g^rants 
of  probate  and  administration  made 
legal  by  this  act,  shall  have  the 
same  force  and  effect  as  if  thej  had 
been  granted  nnder  this  act,  but  in 
eyery  such  case  there  shall  be  due 
and  payable  to  her  majesty  such 

D. 


further  stamp  duty,  if  any,  as 
would  have  been  chargeable  on  any 
probate  or  administration  whicn 
but  for  this  act  would  or  ought  to 
have  been  obtained  in  respect  of 
the  personal  estate  not  covered  by 
the  grant ;  and  aU  inventories  and 
accounts  in  respect  thereof  shaU 
be  returnable  to  the  Court  of 
Chancery,  and  aU  bonds  taken  in 
respect  Uiereof  may  be  enforced  by 
or  under  the  authority  of  the  Court 
of  Chancery,  at  the  discretion  of 
the  court." 
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is  intended  for  the  benefit  of  those  who  are  generally  in- 
terested in  the  estate."^ 

A  bond  could  not  be  sued  upon  in  the  name  of  the 
Ordinary  until  the  persons  suing  had  given  an  indemnity 
for  his  costs,  and  in  the  absence  of  this  a  copy  of  the  bond 
to  be  sued  upon  was  rejected.^  The  action  can  only  be 
maintained  in  the  name  of  the  obligee,  and  the  adminis- 
trator has  no  independent  right  to  sue  upon  it.  It  remams 
in  the  judicial  discretion  of  the  Ecclesiastical  Court,  the 
obligee,^  to  determine  according  to  the  circumstances 
whether  the  order  that  the  bond  should  be  attended  with* 

Breach :  shall  be  granted  or  not.*    An  administrator  who  misapplies 

an  estate  so  that  it  is  lost  to  those  interested  commits  a 
breach  of  the  condition  of  the  bond,  and  the  sureties  are 
liable  for  the  amount  misapplied.^ 

(Example.)  A.  died  intestate,  administration  was  granted  under  B.'s 

letters  of  attorney  to  C,  who  gave  a  bond,  which  was 
ordered  to  be  assigned  to  D.,  claiming  against  C.'s  sureties 
for  a  breach  of  the  bond.^ 

Where  an  attorney  acted  for  two  parties  as  adminis- 
trator, giving  the  usual  bond  with  two  sureties,  and  pend- 
ing the  agreed  period  for  administration,  died  insolvent, 
his  principals,  who  had  never  required  of  him  an  inventory 
and  accoimt,  were  not  allowed  to  sue  his  sureties  on  the 
bond.^ 

An  administrator  executed  a  bond  in  a  nominal  sum. 
The  estate  was  resworn  in  a  far  larger  amount,  and  he 
executed  another  bond  with  other  sureties.  He  became  a 
bankrupt  without  having  duly  administered.     Thereupon, 

*  Sandrey  v.  Michelle  3  Beet  &  *  Kow  assigiied  under  C.  P.  A. 

Smitii,   416;    see    also    Brown  y.  1857,  s.  83,  j7o«^,  Appendix. 

Canterbury f  3  Lutwy.  882,  cited  in  *  Goodwin  v.  Knight,  6  N.  C.  266. 

Canterbury  v.  Robertson^  1  Cr.  &  M.  ^  Canterbury  v.  JSobertton,  1  Cr. 

710.  &  M.  690. 

«  Canterbury  v.   Tubb,  3  Bingh.  '  Youny,  1  P.  &  D.  186. 

N.  C.  789.  *  Murray  v.  M'Inerheny,  I  Curt 

'  Now  the  President  of  the  Divi-  676. 
Bion. 
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as  he  had  no  assets,  it  was  sought  to  recover  from  all  the 
sureties.  The  surety  in  the  smaller  amount  appeared, 
stating  his  liability  and  his  reason  for  incurring  it.  The 
court,  considering  it  a  more  equitable  course,  assigned  the 
second  bond,  to  be  sued  upon,  reserving  its  decision  on  the 
first  pending  the  result.^ 

An  intestate's  husband  died  a  bankrupt  and  himself  in-  when  the 
testate  without  having  administered  his  wife's  estate,  to  cognia^.'^' 
which  assets  afterwards  accrued.  The  husband's  brother 
administered  both  the  intestates'  estates,  giving  bonds.  He 
converted  the  property  and  became  insolvent.  The  bond 
for  due  administration  of  the  husband's  estate  was  held 
forfeited,  and  delivered  out  to  the  husband's  assignees  in 
bankruptcy  to  be  sued  upon.^ 

One  of  two  brothers  entitled  to  an  administration  gave  The  right 
a  bond  and  died  insolvent,  having  wasted  the  estate,  pre-  ^  '^®* 
deceasing  his  brother,  a  lunatic,  a  committee  of  whose  person 
and  estate  was  appointed.  On  the  death  of  the  lunatic 
his  next  of  kin  commenced  proceedings  for  the  portion 
of  the  wasted  estate  to  which  he  was  entitled.  His  brother, 
the  administrator,  having  died  some  years  before  him,  it 
was  objected  that  their  laches  disqualified  them.  The 
Court,  however,  failed  to  detect  any  lachesy  and  ordered 
the  bond  to  be  put  in  force  against  the  sureties,  the  interest 
of  the  next  of  kin  not  having  arisen  until  the  death  of  the 
lunatic.^ 

Kprimd  facie  case  made  out  of  breach  of  the  bond  by  an  Aprimd/ade 
interested  party  entitled  him  to  a  rule  «/«/,*  calling  on  ***®       *^* 
the  sureties  to  show  cause  why  the  bond  should  not  be 
assigned.^    If  there  is  any  primd,  facie  or  even  doubtful 
right  on  the  part  of  persons  claiming  to  sue  on  an  adminis- 
tration bond,  the  Probate   Court  would  give  them  an 

1  Irving,  1  P.  &  D.  660.  *  Under  C.  P.  A.  1867, 8.  83,  jpoa/, 

'  JDrewe  v.  Long,  18  Jur.  1060 ;  Appendix. 

1  Ec.  &  Ad.  391.  *  Jones,   3  Sw.  &  Tr.  28 ;    see 

'  Godwin  v.  Knight,  6  N.  C.  264;  alao  Baker  v.  Brooks,  ibid,  33. 
1  Robert.  652. 
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opportunity  of  going  to  a  court  of  common  law  or 
equity,  which  must  ultimately  decide  the  question,  for  the 
Court  of  Probate  cannot  decide  whether  it  has  been  for- 
feited.^ Here  it  was  delivered  out  upon  dkprimd  facie  case 
to  be  sued  upon.  But  when  it  clearly  appears  that  the 
party  making  application  to  the  court  has  no  right  what- 
ever to  sue  upon  the  bond,  the  court  has  not  hesitated  to 
reject  the  appKcation.^ 

An  administrator  having  committed  a  breach  of  his 
bond,  a  legatee  of  the  estate  was  allowed  to  sue  on  it 
against  the  sureties  in  equity  as  well  as  at  common  law, 
imder  special  circumstances.'  The  distinctions  between 
law  and  equity,  now  minimised,  render  further  inquiry  into 
this  procedure  unnecessary. 

The  question  of  the  ultimate  liability  of  the  sureties  is 
decided  elsewhere ;  the  Probate  Court,  it  appears,  merely 
finds  the  fact  of  defeasance  primd  faciCj  and  delivers  out 
the  bond  to  be  sued  upon."* 

A  local  Probate  Court  before  1857  took  a  bond  with 
sureties.  Just  prior  to  the  Probate  Act,  1857,  it  was 
ordered  to  be  enforced  against  the  sureties.  Before  this 
was  done  the  Probate  Act  abolished  the  local  court.  On 
motion  the  Probate  Court  directed  the  registrar  to  assign 
it  to  be  sued  upon.^ 

A  creditor  having  obtained  administration  of  an  insolvent 
estate  on  the  usual  bond,  no  condition  having  been  inserted 
that  he  should  distribute  the  testator's  assets  rateably 
among  all  the  creditors,  other  creditors  applied  to  have  the 
grant  to  him  revoked  in  favour  of  a  creditor  willing  to 
give  a  pro  raid  bond,  as  the  present  administrator  proposed, 
with  the  sanction  of  the  Master  of  the  Rolls,  to  retain  a 
large  portion  (1,500/.)  of  the  assets  (2,450/.,  total  liabilities 
20,000/.)  to  satisfy  his  own  claim.     There  had  been  no 


1  Hunt  T.  Burton,  6  N.  C.  268 ; 
Bee  also  Younge  r.  Skelion^  3  Hagg. 
782 ;  and  see  Young,  ante,  p.  274. 

*  Drewty.  Long,  18  Jur.  1060. 


'  Harrison,  2  Robert.  184. 

*  Dcvey  v.  Edusardt,  3  Add.  68. 

5  Young  v.  Oxley,  1  Sw.  &Tr.  26. 
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instanoe  of  such  a  revocation,  and  the  grant  had  been 
obtained  in  strict  order  and  with  special  regard  to  the 
grantee's  individual  claim.  His  special  diligence  was 
held  to  entitle  him  to  the  advantages  it  resulted  in.  The 
other  creditors  could  have  protected  their  rights  when  the 
grant  was  made.  They  had  not  done  so.  But  in  future 
a  joro  raid  distribution  of  the  assets  would  be  a  compulsory 
condition  of  the  administrator's  bond  in  every  case.^ 

The    rules  relating   to    administration   bonds    are    as 
follows : — 

3d  P.  E.,  44  D.  B.  Administration  bonds  aro  to  bo  attested  by  an  Attestation, 
officer  of  the  principal  registry,  by  a  district  registrar  or  his  chief 
clerk,  or  by  a  commissioner  or  other  person,  now  or  hereafter  to  be 
authorized  to  administer  oaths  under  20  &  21  Vict.  c.  77,  and  21  &  22 
Vict.  c.  95,  but  in  no  case  are  they  to  be  attested  by  the  proctor, 
solicitor,  attorney,  or  a^nt  of  the  party  who  executes  them.  The 
signature  of  the  administrator  or  administratrix  to  such  bonds,  if 
not  taken  in  the  principal  or  district  registry,  must  be  attested  by 
the  same  person  who  administers  the  oath  to  such  administrator  or 
administratrix. 

38  P.  E.,  45  Id,  E.  In  ordinary  cases  two  sureties  are  to  bo  required.  Sureties, 
but  when  the  property  is  bond  fide  under  the  value  of  fifty  pounds 

one  surety  only  may  be  taken  to  the  administration  bond. 

39  P.  E.,  46  D.  E.  In  all  cases  of  limited  or  special  administration  Limited  or 
two  sureties  are  to  be  roquiretl  to  the  administration  bond  (unless  spjecial  ad- 
tho  administrator  be  the  nusband  of  the  deceased  or  his  represonta-  ministrationfl. 
tive,  in  which  case  but  one  surety  will  be  required),  and  the  bond  is 

to  be  given  in  double  the  amount  of  the  property  to  be  placed  in  the 
possession  of  or  dealt  with  by  the  administrator  by  means  of  the 
grant.  The  alleged  value  of  such  property  is  to  be  verified  by  affi- 
oavitif  required. 

40  P.  E.,  47  D.  E.  The  administration  bond  is  in  all  cases  of  Preparation 
limited  or  special  administration  to  be  prepared  in  the  registry  in  of  bond, 
which  the  application  is  made. 

41  P.  E.,  48  D.  E.  The  respective  registrars  are  to  take  care  (as 
far  as  possible),  that  the  sureties  to  administration  bonds  are  re- 
sponsible persons. 

Applications  (i)  to  reduce  the  penalty  of  the  adminis-  Applioationa 
tration  bond ;    (ii)    to   dispense  with,  or  (iii)  limit  the  ^fltatira"' 
liability  of  the  sureties,  or  (iv)  allow  a  substitute  to  exe-  bond, 
cute  the  bond  under  sect.  82,^  must  be  by  motion. 

The  statutes  affecting  duty  on  probate  or  stamp  duties  Probate  duty. 

•  Braekenbury,  46  L.  J.,  Prob.  42.  '  ArUe^  p.  266. 
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are  55  Geo.  III.  c.  184,  and  22  &  23  Vict.  c.  36.  By 
20  &  21  Vict.  c.  77  (C.  P.  A.  1857),  s.  92,  these  acta 
remain  in  force.  By  27  &  28  Vict.  o.  56,  s.  4,  ships  or 
shares  of  ships  are  assessed  for  probate  duty  and  deemed 
to  have  been  at  the  port  of  registration.  Certain  exemp- 
tions are  already  mentioned.^ 

The  administration  of  assets  renders  probate  duty  pay- 
able, but  the  local  situation  at  the  testator's  death  must  be 
within  the  jurisdiction  of  the  Division.^ 

Personal  property  follows  the  person,  i,  e.  his  domicile, 
and,  if  English,  is  reducible  into  possession  by  the  executor 
here,*  and  hence,  though  it  may  have  been  invested  abroad, 
legacy  duty  upon  it  is  payable  here,*  but  obviously  not 
probate  duty. 
Foreign  Where  a  probate  grant  in  respect  of  property  in  this 

country  is  made  the  means  of  obtjdning  administration  of 
assets  in  a  foreign  country,  no  duty  is  payable  here  in 
respect  of  property  there.^  That  the  jurisdiction  in  pro- 
bate is  co-extensive  with  the  estate  of  the  deceased  is  not 
assumed,  but  it  applies  only  to  assets  within  its  own  limits. 

Taxing  bills         88  P.  E.,  99  D.  E.  All  bills  of  costs  aro  to  be  referred  to  the 
of  oosts.  registrars  of  the  principal  registiy  for  taxation,  and  no  special  order 

shall  hereafter  bo  required  for  the  purpose. 

89  P.  E.  The  bill  of  costs  of  any  pix)ctor,  solicitor,  or  attorney 
will  be  taxed  on  his  application,  after  sufficient  notice  given  to  the 
person  or  persons  liable  for  the  payment  thereof,  or  on  the  applica- 
tion of  such  person  or  persons  after  sufficient  notice  given  to  the 
practitioner,  and  the  registrar  shall  decide  in  each  case  what  may  be 
a  sufficient  notice. 

90  P.  E.  When  an  appointment  has  been  made  by  a  registrar  to 
tax  a  bill,  the  registrar  may  proceed  to  tax  the  same  after  the 
expiration  of  a  quarter  of  an  hour,  notwithstanding  the  absence  of 
either  party  or  his  agent,  provided  ho  be  satisfied  that  the  absent 
party  has  had  due  notice  of  the  apj)ointment  for  taxation. 

91  D.  E.  If  more  than  one-sixth  is  deducted  from  any  bill  of  costs 
taxed  as  between  practitioner  and  client,  no  costs  incurred  in  the 
taxation  thereof  shall  be  allowed  as  part  of  such  bill. 

1  Antet  p.  247  et  seq.  s  JBruce  v.  £.,  and  Somerville  ▼. 

»  Atty.'Gen,  y. Dimond,  IT jrwh,  iS.,  2  B.  &  P.  2292. 

267;  1  Cr.  &  Jer.  370;   see  also  *  £tcin,  I  Cr.  &  J.  167. 

Atty.'Oen,  v.  Sope,   2  CI.   &  F.  »  Atty.-Gcfi.  v.  Hope,  8  Bligh, 

89  ;  4  Tyrwh.  899  ;  and  1  Cr.,  M.  &  61 ;  and  4  Tyrwh.  899  ;    and  1  Cr. 

B.  630,  under  66  Geo.  III.  c.  184.  M.  &  E.  666. 
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A  petition  under  the  Legitimacy  Declaration  Act  set  Ale^timacj 
out  (1)  the  mairiage;  (2)  cohabitation;  and  (3)  issue  ^ 
of  the  petitioner's  parents;  inter  alioj  (4)  the  petitioner 
himself;  (5)  his  father's  change  of  jiame;  (6)  his  own  legi- 
timacy, and  that  he  was  heir-at-law;  (7)  his  father's  will, 
inter  alia  of  realty  in  tail  male ;  (8)  probate  of  that  will  as 
valid ;  (9)  the  effect  of  the  will  in  the  petitioner's  favour 
when  carried  out;  (10)  an  allegation  of  legitimacy  by 
another  son  here  alleged  to  be  illegitimate;  (11)  the 
English  domicile  of  the  petitioner;  and  prayed  the  court  to 
decree — 1st,  the  marriage  to  be  valid ;  2nd,  the  petitioner  to 
be  the  lawful  issue ;  and  3rd,  a  natural-bom  subject  of  the 
queen.  The  latter  portion  of  the  6th  paragraph,  as  intro- 
ducing a  matter  beyond  the  provisions  of  the  act,  namely, 
that  the  petitioner  was  the  heir-at-law,  and  the  latter  por- 
tion of  the  2nd  paragraph  of  the  prayer,  that  the  Division 
would  pronounce  him  so,  were  at  once  ordered  to  be  struck 
out  by  the  court,  and  also  the  10th  paragraph  of  the 
allegation,  as  beyond  the  question  at  issue.  The  7th,  8th, 
and  9th  paragraphs  were  also  objected  to  as  beside  the 
question.  After  consideration,  the  court  also  ordered  them 
to  be  struck  out  as  introductory  to  the  latter  portion  of  the 
2nd  paragraph  of  the  prayer.^ 

The  only  difference  between  proceeding  by  petition  or  Forma  of 
declaration  and  plea  is,  that  in  one  case  the  matter  must  \  . ,      ^' 
be  heard  before  the  court,  and  in  the  other  before  a  jury,  dodaration. 
An  admission  of  the  form  of  procedure  taken,  as  by  apply- 
ing for  time  to  answer  or  plead,  is  a  waiver  of  a  right  to 
object  to  it.     The  onus  of  proof  is  not  transferred.^ 

COUNTY  COURT  JURISDICTION. 

"  Three  things  are  necessary  to  confer  jurisdiction  on  9^^7  9®^^ 
the  judge  of  the  County  Court — (1)  that  the  testator  or 

*  Mamell  y,  Atty.-Gen.f  2  P.  D.  cases  of  this  class. 
265  ;   and  see  Frederick  v,  Atty.-  *  Feppercome  v.  Gardner^  3  P.  & 

Otn,^  3  P.  &  D.  196.   This  petition  D.  150. 
may  assist  practitioners  in  other 
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And  as  to 
costs. 


intestate  at  the  time  of  his  death  should  have  his  fixed 
place  of  abode  in  one  of  certain  districts;  (2)  that  the 
personal  estate  should  be  under  the  value  of  200/. ;  (3)  and 
that  the  deceased  at  the  time  of  his  death  should  not  be 
seised  or  beneficially  entitled  to  any  real  estate  of  the 
value  of  300/.  or  upwards."^  The  County  Court  has  no 
jurisdiction  unless  "  the  deceased  at  the  time  of  his  death 
was  not  seised  or  beneficially  entitled  of  or  to  any  real 
estate  of  the  value  of  300/.  or  upwards."  ^  Cheu^ges  upon 
that  estate  do  not  affect  the  question  of  jurisdiction.  A, 
died  seised  of  real  estate,  value  over  300/.,  but  subject  to 
a  mortgage  of  100/.,  so  reducing  it  practically  under  300/. 
It  was  held  not  within  County  Court  jurisdiction.' 

"  The  59th  section  of  20  &  21  Vict.  c.  77,  empowers  the 
judge  of  a  County  Court  to  proceed  in  a  cause  transferred 
from  this  (the  Probate)  Court,  as  if  such  cause  had  arisen 
in  the  County  Court  in  the  first  instance;"  and  on  applica- 
tion for  an  order  concerning  costs  in  the  Probate  Court 
after  trial  in  a  County  Court,  it  was  held  that,  before  a 
case  was  transferred  to  a  County  Court,  the  Probate  Court 
had  power  to  make  an  order  as  to  the  costs ;  but,  on  the 


*  Thomas Y.  Nurse y  39  L.  J.,  Prob. 
80. 

2  21  &  22  Vict.  c.  95,  s.  10, 
**  Where  it  appears  by  affidavit  to 
the  satisfaction  of  a  registrar  of 
the  principal  registry  that  the  tes- 
tator or  intestate  in  respect  of 
whose  estate  a  grant  or  revocation 
of  a  grant  of  probate  or  letters 
of  administration  is  applied  for  had 
at  the  time  of  his  death  his  fixed 
place  of  abode  in  one  of  the  dis- 
tricts specified  in  schedule  (A.)  to 
the  said  *  CJourt  of  Probate  Act,' 
and  that  the  personal  estate  in  re- 
spect of  which  such  probate  or 
letters  of  administration  are  to  be 
or  have  been  granted,  exclusive  of 
what  the  deceased  may  have  been 
possessed  of  or  entitled  to  as  a 
trustee,  and  not  beneficially,  but 
without  deducting  anything  on 
acoonnt   of    the    debts   due   and 


owing  from  the  deceased,  was  at 
the  time  of  his  death  under  the 
value  of  two  hundred  pounds,  and 
that  the  deceased  at  the  time  of 
his  death  was  not  seised  or  en- 
titled beneficially  of  or  to  any  real 
estate  of  the  value  of  three  hundred 
pounds  or  upwards,  the  judge  of 
the  county  court  having  jurisdic- 
tion in  the  place  in  which  the  de- 
ceased had  at  the  time  of  his  or 
her  death  a  fixed  place  of  abode 
shall  have  the  contentious  jurisdic- 
tion and  authority  of  the  Court  of 
Probate  in  respect  of  questions  as 
to  the  grant  and  revocation  of  pro- 
bate of  the  will  or  letters  of  ad- 
ministration of  the  effects  of  sacti 
deceased  person,  in  case  there  be 
any  contention  in  relation  thereto." 
^  Davies  y.  Breckn^ll,  40  L.  J., 
Prob.  45. 


County  Court  Jurisdiction. 
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removal  of  the  oauBe,  the  power  ceased.  The  County 
Court  judge  then  had  full  power  over  the  question  of 
costs  from  the  commencement  of  the  suit  in  the  court 
above.^ 

But  where  a  Coimty  Court  judge  made  no  order  as  to 
costs,  and  upon  his  decree  filed  in  the  principal  registry, 
an  order  for  payment  was  applied  for  in  the  Probate  Court, 
it  was  granted,  and  other  questions  in  relation  to  costs 
decided.* 


REVOCATION  OF  GRANTS  IN  COMMON  FORM. 

Bevocation  and  alteration  of  grants  is  of  two  kinds,  viz.,  Bevocation 
in  contentious  and  non-contentious  business.     The  former  of  J^*'"^ 
will  be  dealt  with  hereafter.'    The  latter  is  effected  in 
the  registiy  if  of  a  sufficiently  simple  character.    If  the 
question  is  one  of  intricacy,  a  motion  to  the  judge  is 
necessary. 

A  grant  may  have  been  made  upon — (1)  inaccurate  Cauaeeof 
materials;  (2)  fraudulent  representation ;  (3)  a  condition 
of  things  which  subsequent  events  so  change  as  to  render 
the  grant  inoperative,  as — (1)  where  probate  of  a  certain 
will  as  the  last  will  is  granted,  and  a  later  will  is  subse- 
quently discovered ;  or  where  the  will  of  a  living  person 
has  been  admitted  to  probate  and  he  appears  in  court  at  the 
hearing  of   an  application   relating   to  his  own  estate.* 


roTocation. 


1  Macleur  v.  M.,  1  P.  &  D.  606 
and  37  L.  J.,  Prob.  68 ;  see  also  20 
&  21  Vict.  c.  77,  8.  69,  "  It  shall 
not  be  obligatory  on  any  jxireon  to 
apply  for  probate  or  administration 
to  any  district  registry,  or  through 
any  county  court,  but  in  every  case 
such  application  may  be  made 
through  the  principal  registry  of 
the  Court  of  Probate,  wherever 
the  testator  or  intestate  may  at 
the  time  of  his  death  have  had  his 
fixed  place  of  abode:  Provided, 
that  where  in  any  contentious 
matter  arising  out  of  any  such 
application  it  is  shown  to  the 
Cburt  of  Probate  that  the  state  of 


the  property  and  place  of  abode  of 
the  deceased  were  such  as  to  give 
contentious  jurisdiction  to  the 
judgre  of  a  county  court,  the  Court 
of  Probate  may  send  the  cause  to 
such  county  court,  and  the  judge 
thereof  shail  proceed  therein  as  if 
such  application  and  cause  had 
been  made  to  and  arisen  in  his 
court  in  the  first  instance." 

*  Thoitias  v.  Croxcthcry  2  Sw.  & 
Tr.  601. 

3  See  Contentious  Business,  Re- 
vocation OP  Grants. 

*  Xapier,  supposed  to  be  killed 
in  battle.     1  Phillim.  83. 
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How  effected. 


Bat  usually 
the  letters 
must  be 
letiimed. 


Example. 


Letters 
allowed  to  be 
withheld 
under  a  lien. 


But  an  under- 
taking must 
be  given  not 
to  acton 
them. 


(2)  As  where  a  person  who  obtains  administration  as  the 
widow  by  deceptive  testimony  is  subsequently  shown  to 
be  only  a  person  living  with  the  deceased  as  his  vdfe.^ 

(3)  An  executor  becomes  a  lunatic.  This  defeats  the  object 
of  the  grant,  and  calls  for  another  to  his  sane  co-executor  or 
to  an  administrator,  as  the  case  may  be.  Either  of  these 
three  causes  above  may  be  multiplied  indefinitely,  but  the 
principles  governing  them  are  similar. 

Some  of  the  above  cases  would  give  rise  to  litigation^ 
others  not.  In  common  form  the  grantee  may  desire  it ; 
the  court  may  require  it  on  discovery  of  an  error  or  in- 
formality ;  or  a  person  having  a  prior  interest  may  call 
in  the  grant,  prove  that  interest,  and  obtain  a  fresh  grant 
on  revocation  by  consent  of  the  first  grantee. 

A  grant  of  administration  duly  issued  imder  a  supposed 
intestacy  is  not  revoked  until  the  alleged  will,  or  one  of 
two  possibly,  subsequently  discovered,  has  been  admitted 
by  the  court  as  valid.^ 

In  the  absence  of  good  cause  shovm,  the  letters  of 
administration  revoked,  which  have  already  been  given 
out,  are  to  be  returned  into  the  registry  when  the  sub- 
stitutional grant  is  made ;  but,  at  times,  this  rule  is  not 
rigidly  enforced.  On  the  death  of  a  grantee,  and  on 
the  nonproduction  by  his  representatives  of  the  missing 
letters,  a  grant  will  issue  notwithstanding.* 

Again,  the  letters  of  a  grant  revoked  may  be  retained 
under  a  lion,  as  by  a  proctor  for  his  costs ;  but  the  holder 
is  served  with  a  notice  from  the  registry  of  the  revocation, 
and  the  grantee  must  bring  in  the  letters  revoked  when- 
ever they  are  redeemed  or  returned  into  his  possession.* 

Usually,  however,  as  seen,  the  first  grant  must  be  re- 
voked in  fact  and  not  in  effect  merely,^  or,  if  not  forth- 
coming, an  undertaking  must  be  given  by  him  not  pro- 
ducing it  under  no  circumstances  to  avail  himself  of  it.* 


»  Moore,  3  N.  C.  601. 

»  Phillipi  V.  Alcock,  2  Lee,  97. 

»  Sparke^  17  Jur.  812. 

*  Bame»  t.  Durhanty  1  P.  &  D. 


728  ;  38  L.  J.,  Prob.  46. 

^  JRains  y.  Commissary  of  Ckmter* 
buryy  7  Mod.  147. 

^  See  ante^  JB.  y.  i>.,  toidpott. 
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A  lost  grant  most  be  brought  in  whenever  it  is  dis-  A  loet  grant, 
oovered.     On  such  an  undertaking  another  one  issues.^ 

The  court  has  declined  to  revoke  a  grant  made  in  com-  Breatsh  of 
mon  form  by  consent,  for  mere  failure  of  the  condition  on  ^^g^x^t 
which  the  consent  was  given,  and  in  the  absence  of  fraud.^  »o  ground. 

Ghrants  to  agents  by  letter  of  attorney — durante  absentid  Grants 
— were  generally  revoked  on  the  return  of  the  principal.  aZmtid, 
Now,  however,  since  a  well-known  decision,  a  different 
course,  subsequently  directed  by  act  of  parliament,  is  pur- 
sued.* 

Bevocation  in  common  form  must  be  in  accordance  with 
the  rules  following :— 

62  P.  B.  Grants  of  probate  or  letters  of  admimstration  can  only  Revocation 
be  revoked  by  order  of  tbe  judge  or  of  one  of  the  registrars  of  the  and  alteration 
principal  registry.  of  grants. 

63  F.  R.  No  grant  of  probate  or  letters  of  administration  is  to 
be  altered  by  a  district  registrar,  without  an  order  of  a  registrar  of 
the  principal  registry  having  been  previously  obtained.  In  case 
the  name  of  the  testator  or  intestate  requires  alteration,  the  notice 
of  application  must  be  renewed,  and  the  alteration  ordered  is  not  to 
be  made  by  the  district  registrar  until  the  usual  certificate  on  such 
notice  has  been  received  from  the  principal  registry'. 

The  sections  below  apply  also  to  revocation  of  grants.** 
On  alteration  of  the  grant  when  the  amoimt  covered  by  Re-swearing 
the  grant  changes,  the  amoimt  must  be  re-sworn.  ^^      ^  ^^' 


MOTIONS. 

The  rules  under  the  Judicature  Act  of  1 873  have  been  Motions, 
held  to  apply  to  proceedings  in  an  action.*    As  non-con-  Non-conten- 
tentious  proceedings  are  not  of  that  character,^  they  are 
governed  by  the  old  practice  of  the  Prerogative  Court,  as 
revived  by  the  Probate  Acts  and  the  rules  thereon.^ 


1  Carry  I  Sw.  &  Tr.  111. 

«  Mcol  v.  AskeWf  2  Moo.  P.  C. 
S8 

3  :Eoare,  2  Sw.  &  Tr.  361. 

«  Sects.  76  and  77,  C.  P.  A. 
1857,  postf  Appendix. 

»  Cartwriffht,  I  P.  D.  422. 

•  Tomlinwn,  50  L.  J.,  Pr.  74. 

'  C.  P.  A.  1867,  sect.  60,  **In 
every  case  where  it  appears  to  a 
district  registrar  that  it  is  doubtful 
whether  ttie  probate  or  letters  of 


administration  which  may  he  ap- 
plied for  should  or  should  not  be 
granted,  or  where  any  question 
arises  in  relation  to  the  grant,  or 
application  for  the  gr>*ant,  of  any 
probate  or  administration,  the  dis- 
trict registrar  shaU  transmit  a 
statement  of  the  matter  in  question 
to  the  registrars  of  the  Court  of 
Probate,  who  shall  obtain  the  di- 
rections of  the  jud^e  in  relation 
thereto,and  the  judg^  may  direct  the 
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Doubtful 
cases. 


Wills. 

Doubtful 
oases. 


District 
registrars. 

Last  wills. 


Transmission 
of  papers. 


The  following  rules  apply  to  eases  giving  rise  to  ques- 
tions of  some  doubt  or  difficulty,  and  rendering  an  appli- 
cation in  the  principal  registry  or  a  motion  to  the  court 
necessary. 

20  D.  R.  If  it  be  doubtful  whether  any  will  or  codicil  be  entitled 
to  probate,  or  whether  any  interlineation,  alteration,  erasure,  or 
obliteration  ought  to  prevail,  or  whether  any  deed,  paper,  memo- 
randum, or  other  document  ought  to  form  part  of  a  "^1  or  codicil ; 
or  if  any  doubt  arise  in  consequence  of  the  appearance  of  the  paper 
or  on  any  other  point,  the  district  registrar  mtut  communicate  with 
the  registrar  of  the  principal  registry, 

Eegarding  wills  executed  since  1837,  it  is  enacted  that — 

6  P.  R.,  9  D.  R.  If  on  perusing  the  affidavit  or  affidavits  setting 
forth  the  facts  of  the  case  it  appear  doubtful  whether  the  will  or 
codicil  has  been  duly  executed,  the  registrar  may  require  the 
parties  to  bring  the  matter  he/ore  the  judge  on  motion, 

50  D.  R.  The  district  registrar  is  not  in  any  case  in  which  a  will 
apparently  duly  executed  has  been  produced  to  him  for  probate  or 
for  administration  with  the  will  annexed,  to  grant  probate  of  any 
former  will  or  administration  with  any  former  will  annexed,  or 
administration  to  the  deceased  as  having  died  intestate,  without 
an  order  of  the  judge  or  of  oi\e  of  the  registrars  of  the  principal 
registry  showing  that  the  last  will  is  not  entitled  to  probate.  In 
the  absence  of  such  order,  the  district  registrar  is  to  communicate 
with  the  registrars  of  the  principal  registry. 

The  last  will  is  not  unusually  the  one  of  which  probate 
is  sought,  where  there  is  an  earlier  will.  If  the  executor 
or  parties  interested  under  the  last  one  do  not  seek  pro- 
bate of  it  in  common  form,  or  by  propoxmding  it  on  cita- 
tion, the  parties  interested  under  the  earlier  one  can  then 
prove  their  will  in  common  form  if  not  opposed.^ 

77  P.  R.,  90  D.  R.  When  motions  are  to  be  made  before  the 
judge  in  court,  with  regard  to  any  application  for  probate  or  ad- 
ministration at  a  district  registrj',  the  district  registrar  is  to  transmit 
all  original  papers  and  documents  to  the  principal  registry,  and  the 
same,  after  the  directions  of  the  court  have  been  taken,  will,  on  the 
application  of  the  parties,  be  returned  to  the  district  registrar 


district  registrar  to  proceed  in  the 
matter  of  the  appUcation  accord- 
ing to  such  iu»tructions  as  to  the 
judge  may  seem  necessary,  or  may 
forbid  any  further  proceeding  by 
the  district  registrar  in  relation  to 
the  matter   of   such    application, 


leaving  the  party  applying  for  the 
grant  in  question  to  make  appli- 
cation to  the  Court  of  Probate 
through  its  principal  registrv,  or, 
if  the  case  be  within  its  jurifiidio- 
tion,  to  a  county  court." 

»  Falmcr  v.  Lent^  7  N.  0.  666. 
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together  with  an  office  copy  of  the  decree  of  the  judge,  unless  the 
judge  shall  otherwise  direct,  and  in  order  that  the  grant  of  probato 
or  administration  may  be  completed  in  a  district  registry. 

91  D.  E.  Original  papers  are  also  to  be  forwarded  to  tno  principal 
registry  whenever  an  inspection  of  them  is  necossarj',  in  order  to 
enable  the  registrars  to  answer  the  questions  submitted  to  them  by 
the  district  registrar. 

78  P.  B.,  92  D.  E.  Original  papers  and  documents  may  be  trans- 
mitted by  the  district  registrars  to  the  registrars  of  the  principal 
registry  through  the  post  office  and  back  again.  Such  letters  or 
packets  are  to  be  superscribed  with  the  words,  **  On  ller  Majesty *8 
Service,"  and  may  be  registered,  if  thought  necessary. 

98  D.  E.  The  district  registrars  are  m  every  case  of  doubt  or  Doubtful  and 
difficulty  to  communicate  with  the  registrars  of  the  principal  difficult  cases, 
registry. 

The  rules  do  not  govern  the  court.     They  are  for  the  Eules,  how 
guidance  of  the  registrars  in  following  the  practice.     Dis-    ^  ^     ^' 
trict  registrars  are  bound  to  follow  them.     By  rule  36, 
D.  E.,  Non-C.  B.,  district  registrars  may  not  make  limited 
grants  to  persons  entitled  to  general  grants.     But  the 
court,  on  good  cause  shown,  does  so.^ 

Decrees  of  ^  the  court  are  necessary  in  the  various  cases  Common 
enumerated  below.     They  can  only  be  obtained  on  motion. 

For  grant  of  administration  to  the  solicitor  (i)  to  the 
Duchy  of  Lancaster,  as  nominee  of  the  Crown ;  (ii)  to  the 
solicitor  to  the  Duchy  of  Cornwall  as  nominee  of  H.R.H. 
the  Prince  of  Wales,  when  the  deceased  has  died  intes- 
tate, a  bastard,  or  without  known  relations,'  domiciled  in 
either  of  the  above  Duchies ;  or  (iii)  to  the  solicitor  to  the 
Treasury,  as  nominee  of  the  Crown,  when  the  deceased  as 
above  has  died,  domiciled  elsewhere  in  England. 

Intestates  (bastards)  dying  without  next  of  kin,  their  Treasury 
personalty  {bona  vacantia)  vests  in  the  Queen  as  ultima  8^™^*®- 
heres  *  ^^  'I^^*'' 

ftvrtif,  liow  Testing. 


form  decrees. 


*  Patteson  v.  Hunter,  30  L.  J., 
Prob.  272. 

'  For  times  on  which  they  are 
made,  see  p.  309,  and  notice  papers 
on  motion,  &c.,8ee  p.  304.  Motions 
are  also  necessary  in  eases  relating 
to  the  adminstraSon  bond ;  see  antty 
p.  277. 

3  See  39  &  40  Viet.  c.  18,  s.  2, 


n  ''88 

^Lyke  V.  Walford,  6  Moo.  P.  C. 
434 ;  6  N.  0.  309,  where  this  ques- 
tion is  most  fully  and  learnedly 
discussed.  The  deceased  here  died 
in  Lancaster,  of  which  county  the 
Queen  is  Duchess,  and  in  that 
capacity  her  Majesty  became  en- 
titled. 
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Administration  of  the  estate  of  a  deceased  intestate 
without  known  relations,  is,  after  the  usuaI  steps  to  dis- 
cover any  relations,  granted  to  the  nominee  of  the  Crown  ^ 
for  its  own  benefit  ;2  but  the  debts  of  the  deceased  must 
first  be  paid. 

Where  the  nominee  of  the  Crown  has  obtained  tie  usual 
grant  to  administer  bona  vacantia^  and  subsequently  next 
of  kin  have  appeared,  it  has  been  held  that  the  estate  must 
be  given  up  to  them,  with  interest  thereon  from  the  date  of 
the  last  payment,  because  it  is  the  duty  of  an  administrator 
of  any  estate,  in  the  absence  of  special  direction,  to  invest 
any  sums  of  sufficient  amount.^ 

If  the  Crown's  nominee  improperly  pays  to  the  Crown 
an  intestate's  estate,  though  imder  the  authority  of  his 
office,  he  makes  himself  personally  liable  to  restore  it  to 
parties  afterwards  proving  themselves  legally  entitled. 
On  his  death  his  personal  representative,  and  not  his 
successor  in  office,  continues  liable.  The  latter,  however, 
by  ratifying  his  predecessor's  acts,  as  by  taking  out  adminis- 
tration de  bonis  non  of  the  estate  so  administered,  revives 
the  liability  in  himself.  Such  was  the  case  here.  The 
Crown  administrator  had  improperly  paid  money  imder  an 
administration  to  the  Crown.  His  successor  had  taken  out 
a  grant  de  bonis  non  of  the  same  estate.  Next  of  kin  sued 
him,  whereupon  he  contested  only  their  relationship  and  a 
liability  to  pay  interest,  thereby  admitting  the  principal 
claim,  as  already  held.  The  relationship  was  established, 
and  the  interest  held  due  as  of  course.  An  order  to  re- 
establish the  suit  statu  quo  ante  on  the  appointment  of  the 
successor,  was  here  held  to  create  no  liability  in  the  suo- 
oessor,  as  f oUows  from  the  above,  but  merely  to  reinstate 
the  suit  as  before  his  predecessor's  death.* 


*  Rutherford  t.  Maule,  4  Hagg. 
214. 

»  Kafte  T.  RcynoJdSy  4  De  G.,  M. 
&  Q.  666;  Megii  y.  Johnson^  2 
Doaglas,  647. 


'  Re  Dewelly  E,  y.  J?.,  4  Drew. 
274. 

*  AtL'Gen,  v.  KoMer,  9  H.  L. 
666. 
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Where  a  person  dies  intestate  leaving  a  widow,  and  A  basterd's 
there  are  no  persons  who  answer  the  character  of  next  of  claims. 
kin  to  him  (as,  for  instance,  where  a  husband  who  is  ille- 
gitimate dies  without  issue),  the  widow  takes  one  moiety 
of  his  personal  estate,  and  the  Crown  is  entitled  to  the 
other.^ 

But  the  most  remote  relation  will  defeat  the  title  of  the  Tho  Crown's 

In  all  cases  where  property  has  gone  into  the  hands  of  Void  grants. 
an  administrator  under  void  letters  of  administration,  the 
Court  should  take  care  to  protect  the  interests  of  the 
persons  entitled  to  it.  Here,  administration  to  the  de- 
ceased intestate's  estate  was  taken  out  by  tho  guardians  of 
his  next  of  kin  under  an  erroneous  impression  of  their 
legitimacy.*  On  application  by  the  administrator  in 
error  to  have  the  grant  revoked  in  favour  of  the  Crown 
grantee,  who  however  did  not  apply,  the  Court  decreed 
revocation,  but  remarked  upon  the  importance  of  securing 
the  interests  of  the  persons  entitled  to  the  property. 

The  personal  estate  of  an  intestate  deceased  felo  de  se  Administra- 
vested  in  the  Crown  without  a  grant  of  administration,  estates.    °°* 
A  grantee,  however,  who  had  in  such  a  case  obtained 
the  grant  was  not  permitted  to  question  its  validity .**    But 
see  now  the  statutory  powers. 

The  statute  15  Vict.  c.  3,  which  till  the  date  below  Statutory 
regulated  the  rights  and  liabilities  of  the  nominee  of  the  P^^®"' 
Crown,  was  repealed  by  39  &  40  Vict.  o.  18.*     By  this 
statute  the  solicitor  to  the  Treasury  is  created  a  corpora- 
tion sole®  to  transact  all  Treasury  affairs,  and  grants  of 


^  Cave  T.  Roberts^  8  Sim.  216. 
»  Stote  y.  Tyndall,  2  Lee,  394. 

*  Bergman,  2  N.  0.  22. 

*  Megit  y.  Johmon^  2  Dougl.  542. 
»  1876. 

*  Sect.  1,  '"The  person  for  the 
time  being  holding  the  ofBce  of 
solicitor  for  the  afPairs  of  her  ma- 
jesty's treasury  (in  this  act  referred 
to  as  the  treasury  solicitor)  shall  be 
a  corporation  sole  by  the  name  of 


the  solicitor  for  the  afPairs  of  her 
majesty's  treasury,  and  by  that 
name  shall  haye  perpetual  succes- 
sion, with  a  capacity  to  acquire 
and  hold  in  that  name  lands,  go- 
yemment  securities,  shares  in  any 
public  company,  securities  for 
money,  and  real  and  personal  pro- 
perty of  eyery  description,  to  sue 
and  be  sued,  to  execute  deeds, 
using  an   official    seal,    to   make 
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administration  under  intestticies,  to  which  her  Majesty  is 
entitled,  are  rightly  made  to  him  or  his  successor^  in  all 
cases.  He  is  subject,  however,  like  other  grantees,  to  the 
jurisdiction  of  the  Probate  Division  in  all  matters  relating 
to  its  grants.  He  need  not  give  the  usual  administration 
bond,  but  he  must  conform  to  its  requirements. 

An  assistant  solicitor  has  like  rights  and  liabilities  in  all 
cases  when  he  is  appointed.^ 


leases,  to  enter  into  engagements 
binding  on  himself  and  his  succes- 
sors in  office,  and  to  do  aU  other 
acts  necessary  or  expedient  to  be 
done  in  the  execution  of  the  duties 
of  his  office. 

"Any  document  purporting  to 
be  sealed  with  the  said  official  seal 
shaU  be  receivable  in  evidence  of 
the  particulars  stated  in  such  docu- 
ment.** 

*  Sect.  2,  "Where,  by  reason  of 
her  majesty  having  become  entitled 
in  right  of  her  crown  to  the  per- 
sonal estate  of  an  intestate  or  other- 
wise, any  court  has  power  to  grant 
administration  of  the  personal  es- 
tate of  any  deceased  person  to  a 
nominee  of  her  majesty,  and  her 
majesty,  by  warrant,  under  her 
royal  sign  manual,  is  pleased  to 
nominate  for  that  purpose  the 
treasury  solicitor  for  tne  time 
being,  the  court  may  grant  such 
administration  for  the  use  of  her 
majesty  to  the  treasury  solicitor 
(by  his  official  name)  and  his  suc- 
cessors, or,  if  the  warrant  so  pro- 
vide, to  some  person  nominated  in 
that  behalf  by  the  treasury  so- 
licitor. 

"  A  royal  warrant  may  nominate 
the  treasury  solicitor  for  the  pur- 
poses of  this  section,  either  in  any 
particular  case  or  class  of  cases,  or 
in  aU  cases,  and  may  limit  such 
nomination  to  be  during  her  ma- 
jesty* s  pleasure,  or  during  any 
limited  period,  or  otherwise,  as  to 
her  majesty  may  seem  fit ;  and 
may,  if  to  her  majesty  seem  fit, 
audionse  the  treasury  solicitor  to 
nominate  some  other  person  to  take 
out  the  administration  iu  any  par- 


ticular case  or  class  of  cases. 

"The  administration  so  granted 
to  the  treasury  solicitor,  and  the 
office  of  administrator  under  such 
grant,  and  all  the  estate,  rights, 
duties,  and  liabilities  of  such  ad- 
ministrator, shall,  notwithstanding 
any  change  in  the  person  who  ia 
treasury  solicitor,  be  vested  in  and 
imposed  on  the  treasury  solicitor 
for  the  time  being  without  any 
further  grant  of  administration. 

"  Provided  that  nothing  in  this 
section  shaU  affect  any  limitation, 
in  duration  or  otherwise,  contained 
in  the  grant,  or  any  right  of  any 
court  to  revoke  such  grant. 

*  *  Where  administration  is  granted 
to  the  treasury  solicitor,  he  shall, 
notwithstanding  that  he  does  not 
give  the  bond  which,  if  sudi  ad- 
ministration had  been  granted  to 
him  as  a  private  individual,  he 
would  be  required  by  law  to  give, 
be  subject,  as  regards  the  adminis- 
tration, to  the  liabilities  and  duties 
imposed  by  such  bond.** 

2  Sect.  3,  "An  assistant  solicitor 
for  the  affairs  of  her  majesty's 
treasury  may,  on  behalf  of  the 
treasury  solicitor,  take  any  oath, 
make  any  declaration,  verify  any 
account,  execute  any  deed,  or  do 
any  act  or  thing  whatsoever  which 
the  treasury  soUoitor  is  required  or 
authorised  under  act  of  parlia- 
ment or  otherwise  to  take,  make, 
verify,  execute,  or  do  for  tiie  pur- 
pose of  an  administration  granted 
to  him,  or  for  the  purpose  of  any 
act  of  parliament,  or  otherwise  in 
the  execution  of  his  duties  as  the 
treasury  solicitor.'* 
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Monies  received  under  forfeitures  are  to  be  dealt  with  as 
speoified  below.^ 

As  the  statute  for  the  abolition  of  forfeitures^  is  of  earlier 
date  than  this  one,  it  is  presumed  that  this  seotion  enables 
the  Treasury  to  deal  with  property  so  accrued  up  to  the 
date  of  the  act  for  their  abolition. 

Decrees  are  necessary  where  under  the  act'  and  rule  20* 
D.  E.,  the  principal  registrar  already  applied  to  by  the 
district  registrar  refers  the  applicant  to  the  court. 

And  also  under  these  rules*  where  the  case  is  (i)  doubt-  Doubtful 
ful,  or  (ii)  where  a  dispute  arises  as  to  who  should  have 
the  grant  and  the  disputants  consent  to  take  the  decree  of 


^  39  &  40  Vict.  c.  18.  Sect.  4, 
"AU  money,  securitiesy  and  Dro- 
perty,  real  or  personal,  received  by 
or  vested  in  tne  treasury  solicitor 
under  any  administration,  or  in 
consequence  of  the  same  having 
accrued  to  her  majesty  as  part 
of  the  personal  estate  of  any  de- 
ceased person,  or  imder  any  for- 
feiture, or  otherwise  by  virtue  of 
her  royal  prerogative,  shall  be  paid, 
invested,  transferred,  sold,  and  dis- 

rid  of  in  such  manner  as  may 
directed  by  rules  under  this 
act,  and,  so  far  as  such  rules  do  not 
apply,  as  the  treasury  direct,  sub- 
ject as  follows : 

"(1.)  All  such  money  and  aU 
money  arising  from  such 
securities  and  property, 
whether  as  income  or  as 
the  proceeds  of  the  sale 
or  Gusposal  thereof,  or 
otherwise,  shall  be  carried 
to  the  account  directed  by 
the  rules  (in  this  act  re- 
ferred to  as  the  crown's 
nominee  account)  ;  and 
*'  (2.)  AU  money  standing  to  the 
said  account  and  not  re- 
quired for  the  purposes 
Uiereof  shaU  be  paid  into 
the  account  of  her  ma- 
jesty's exchequer ;  and 
"  (3.)  Where  any  money,  securi- 
ties, or  property  to  which 
this  section  applies  has 
been  granted  by  her  ma- 

D. 


t'osty  to  any  person,  and 
las  not  been  claimed 
within  the  period  fixed  by 
the  rules,  the  treasury 
may  direct  such  unclaimed 
securities  and  property  to 
be  sold  and  the  proceeds 
of  such  sale  and  the  said 
money  to  be  paid  to  the 
crown's  nominee  account : 
"Provided,  that  if  any  per- 
son satisfies  the  treasury 
of  his  right  under  the  said 
grant  to  the  whole  or  any 
part  of  such  unclaimed 
money,  securitiet*,  or  pro- 

Serty,  the  treasury  may 
irect  the  sum  paid  to  the 
crown's  nominee  account 
in  respect  of  the  same  or 
of  the  part  to  which  such 
person  shows  himself  to  be 
entitled,  to  be  paid  to  such 

Serson  out  of  the  consoli* 
ated  fund,  or  the  growing 
produce  thereof. 
'*The  accounts  of  the  receipts 
and  expenditure  on  the  crown's 
nominee  accoimt  shaU  be  deemed 
to  be  public  accounts ;  and  such 
abstract  thereof  as  may  be  directed 
by  rules  under  this  act  shaU  be 
annually  laid  before  the  House  of 
Commons." 

2  1870,  33  &  34  Vict.  c.  23. 

3  Sec.  60,  0.  P.  A.  1867,  anit, 
p.  283. 

*  uinle,  p.  284. 

U 
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Passage  in 
attestation 
clanse. 


the  court ;  or  to  ascertain  (ill)  whether  a  paper  is  admis- 
sible  to  probate,  or  (iv)  whether  any  portion  of  a  paper 
should  be  excluded  from  probate.^ 

When  a  motion  is  about  to  be  made  touching  a  registrar's 
order  notice  must  be  given  to  the  other  side,  if  there  is 
one,  and  to  the  court.^ 

Passages  gratuitously  libellous,  unnecessary  in  the  will, 
being  neither  dispositive,  nor  in  any  other  way  testa- 
mentary, have  been  omitted  from  the  probate.^  Also 
ofEensive  terms  not  shown  to  be  necessary.*  But,  upon 
motion  to  omit  from  the  probate  and  from  the  copy  in 
the  registry  an  ofEensive  passage,  the  court  refused  to  exer- 
cise its  power  in  so  doing,  as  the  passage  was  not  so  offen- 
sive as  to  warrant  the  seal  of  the  court  asserting  that  to 
be  a  true  copy  which  was  not  so.*  The  passage  sought  to 
be  expunged  here  related  to  a  lawsuit,  on  which  the 
testator  expressed  his  opinion  strongly.  It  appears,  there- 
fore, that  the  omission  of  passages  from  the  probate  will 
depend,  first,  upon  their  materiality,  and,  secondly,  upon 
the  degree  of  opprobrium  they  imply. 

Under  the  Wills  Act  where  a  clause'  or  a  word'  is 
inserted  in  a  will  without  the  testator's  knowledge  and 
authority  it  may  be  rejected,®  and  evidence  is  admissible  to 
show  that  it  was  without  the  testator's  knowledge ;  but 
where  a  clause  or  a  word  is  accidentally  omitted  from  a 
will,  whether  by  the  oversight  of  the  deceased  or  his 
solicitor,  the  court  cannot  insert  it  without  contravening 
s.  9  of  the  Wills  Act.®  Hence  evidence  of  intention  is 
here  valueless. 

An  attestation  clause  forms  no  other  part  of  the  instru- 
ment to  which  it  is  appended.     Hence  no  statement  in  it 

Mon-ell  V.  If.,  61  L.  J.,  Prob. 


1  Wartmhy,  1  Rob.  423 ;  Eony- 
mod,  2P.  &D.  251. 

2  Ferry  v.  Dyke,  1  S.  &  T.  12. 

3  IFartnahy,  1  Robert.  423. 

«  March  V.  Jf.,  1  Sw.  &  Tr.  528. 
6  Honywood,  2  P.  &  D.  251. 
•  Fulton  V.  Andrews y  44  L.  J., 
Prob.  17 ;  L.  R.,  7  H.  L.  C. 


49. 

<*  See  also  Duane,  2  S.  &  T.  590. 

*  See  Williams  on  Executors,  6Ui 
ed. ,  vol.  I ,  p.  345 ;  and  Barter  v.  H,, 
42  L.  J.,  Pr.  1  et  seq. ;  see  also 
Guardhouse  v.  Blackbume^  35  L.  J., 
Pr.  116;  IP.  &D.  109. 
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oonceming  the  oontenta  of  the  instrument  will  affect  it, 

and  hence  it  is  omitted  from  the  probate.^ 

— Also  for  a  grant  of  probate,  or  administration  with  the  Lost  will. 

will  annexed,  of  a  lost  will,  as  set  out  in  a  draft,  or  copy, 

or  as  contained  in  an  affidavit,  where  the  will  itself  was 

lost  through  no  default  of  any  party  interested  in  the 

estate,  and  all  parties  consent  to  the  application.^    In  the 

absence  of  consent  the  will,  as  set  out  in  the  draft,  copy, 

or  affidavit,  must  be  propounded.^ 

Where  a  will  has  been  lost  since  the  testator's  death.  Copies. 
and  a  copy  is  available,  probate  or  administration  with  the 
eopy  is  granted,  limited  to  the  recovery  and  deposit  of  the 
original  in  the  registry,  on  proof  by  affidavit  of  due  exe- 
cution of  the  will,  of  its  existence  and  loss  after  the  testator's 
death,  and  of  the  accuracy  of  the  copy.  Where  an  ad- 
vertisement may  result  in  recovery  of  the  original,  it  is 
ordered  by  the  court  or  registry  to  take  the  form  directed 
by  the  latter.  The  failure  of  the  advertisement  to  effect 
the  desired  result  must  also  be  proved  by  affidavit.* 

Where  a  will  was  lost,*  but  a  document,  purporting  to  be 
a  copy  of  it,  was  found  amongst  the  papers  of  the  solicitor 
to  one  of  the  executors,  and  in  the  handwriting  of  the 
solicitor's  clerk,  whose  name  also  appeared  as  that  of  an 
attesting  witness,  the  copy  was  admitted  to  prove  the  con- 
tents of  the  will.  Declarations  also  of  a  person  claiming 
interest  xmder  a  lost  will  of  property  of  which  he  was  in 
possession  are  admissible,  on  his  decease,  to  prove  ita  legal 
existence,  and  the  nomination  of  executors  therein.  Sir 
J.  P.  Wilde  doubted  the  legality  of  proving  the  existence 
and  execution  of  a  will  by  parol  evidence  since  the  Wills 
Act,^  under  a  previous  decision  at  Nisi  Frius,  to  the  effect 

»  Atkinson,  8  P.  D.  164.  *  See  Entichap,  35  L.  T.,  N.  S. 

*  ButU,  2  Ec.  &  Ad.  (Spinkfl),  427. 

58;    Barber,   1  P.  &  D.  267 ;    36  *  Sly  v.  8,  %  Dredge,  46  L.  J., 

L.  J.,  Prob.  19 ;  Gardner,  1  S.  &  Prob.  63. 

T.  110.  •  Wharran  t.  W,,  3  Sw.  &  Tr. 

»  BurU  T.  B,,  36  L.  J.,   Prob.  303. 


125  ;  1  P.  &  D.  472. 
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that  secondary  e^ddence  is  admissible  of  the  contents  of  any 
lost  document  ;^  but  this  decision  was  upheld  in  a  later 
case  in  the  Probate  Court.^  The  result  of  the  above  ease 
is,  that  the  contents  of  a  lost  will,  proved  only  in  part  by 
Lost  wills  evidence,  will  be  admitted  in  part  by  the  court.*  For 
l^panJ"^^^  there,  where  a  missing  will,  to  which  there  were  codicils, 
evidence.  -^as  never  foxmd,  a  daughter  of  the  testator,  recollecting 
the  will,  wrote  it  out  from  memory.  She  had  lived  with 
the  testator  all  her  life.  He  had  constantly  consulted  her 
about  the  will,  and  explained  its  provisions  to  her,  and  she 
had  from  time  to  time  assisted  him  to  make  and  alter  it. 
Some  parts  she  could  not  remember,  but  much  of  what  she 
did  remember  was  corroborated  by  the  codicils,  and  by  decla- 
rations of  the  testator  to  others  after  execution.  She  took 
by  the  will  a  considerable  share  of  the  property,  and  of 
the  residuary  estate.  Of  this  there  was  no  direct  corrobo- 
ration, but  her  veracity  was  admitted  by  those  who  opposed 
probate.  Ultimately  the  Court  of  Appeal,  afl&rming  the 
decision  of  the  President  of  the  Probate  Division,  held  the 
presumption  of  destruction  animo  rcvocandi  rebutted,  and 
being  satisfied  that  the  contents  of  the  will  were  substan- 
tially as  stated  by  the  daughter,  held  also,  affirming  the 
decision  of  the  President,  that  the  will,  as  written  down  by 
the  daughter,  should  be  admitted  to  probate. 
Copies  and  Consent  of  the  next  of  kin  is  requisite  when  probate  ifl 

***  sought  of  A  COPY  or  a  draft  of  a  wHl.*    If  this  consent  is 

not  given  the  document  of  which  probate  is  sought  must  be 
propounded.* 
Lost  letters  of  Where  letters  of  administration  have  been  lost,  thd 
^^ministra-  person  to  whom  they  were  granted  must  produce  a  formal 
undertaking  in  writing  that  they  will  not  be  acted  upon 
if  found  but  brought  into  the  registry.® 

1  irrotiw  y. -B.,  8  E.  &  B.  882.  J.,  Prob.    19;    Butts^    2    Spinka, 

*  Sugden  v.  Lord  St.  Leonards^  1       69. 

P.  &  D.  164;  46  L.  J.,  Prob.  49.  «  BurU  v.  B.,  36  L.  J.,  Prob. 

3  Ibid.  125  ;  1  P.  &  D.  472. 

*  Barber,  I  P.  &  D.  268 ;  36  L.  «  Carr,  1  Sw.  &  Tr.  111. 


Motiom.  293 


—Also  in  oases  where  death  is  capable  of  proof  by  presump-  Preaumption 
tion  only,  and  the  preoise  date  of  death  cannot  be  accurately  ^  ^  ' 
specified  in  the  affidavit  to  lead  the  grant,  as  where  the 
presumption  arises  from  a  person's  being  last  seen  or  heard 
of  at  a  certain  date  and  place,  and  from  the  circum- 
stances attending  his  disappearance,  or  from  his  total 
disappearance  for  not  less  than  seven  years,^  or  from  the 
non-arrival  at  port  in  a  reasonable  time,  or  disappearance, 
without  any  clue,  of  the  vessel  on  which  he  shipped.^ 

It  is  a  presumption  of  law  after  seven  years  have 
elapsed  since  a  person  was  last  heard  of  that  he  is  dead. 
If  therefore  a  husband  has  not  been  heard  of  for  seven 
years  after  his  wife's  death,  the  presumption  applies,  and 
his  representatives  are  entitled  to  administer  his  estate ; 
but  if  the  wife's  next  of  kin  apply,  he  the  husband,  or  his 
representatives,  must  be  cited,  and  she  must  be  proved  to 
have  died  a  widow.  Seven  years  after  the  disappearance 
of  a  person,  then  becoming  a  beneficiary  under  a  will,  his 
next  of  kin  applied  for  a  general  grant  to  administer  his 
estate  vesting  under  the  will.  The  grant  was  refused  on 
the  presumption  of  his  death  before  that  of  the  testator. 
A  grant  limited  to  substantiate  chancery  proceedings  was, 
however,  made.^ 

Numerous  cases  of  grants  upon  presumption  of  death 
have  occurred ;  but  as  they  have  turned  for  the  most  part 
upon  the  nature  of  the  presimiptive  evidence  before  the 
court,  f.^.,  upon  its  strength  or  weakness,  it  seems  only 
necessary  to  say  that  the  applicant's  affidavit  must  be 
corroborated,  and  that  in  the  absence  of  the  best  evidence 
that  is  available  the  grant  will  be  withheld  till  it  is 
obtained. 

Advertisements  are  usual,  as  in  cases  of  citation  (under  Advertise- 
r.  70,  P.  E.,  "citations"),*  and  where  the  address  is  un- 
known.   They  are  useful  when  nothing  has  been  heard  for  a 

»  How,  27  L.  J.,  Prob.  37.  ^  NicholU,  2  P.  &  D.  462 ;  ZToir, 

»  Main,  1  S.  &  T.  11 ;  27  L.  J.,       1  S.  &  T.  63. 
Prob.  4.  *  See  Citations,  p.   339.     See 

also  Fainceather,  2  S.  &  T.  689. 
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long  time  of  the  person  supposed  to  be  dead ;  but  where  he 
is  traced  for  a  certain  time  and  then  lost  sight  of,  they  are 
unnecessary.^ 

A  testator  had  been  left  for  dead  on  the  field  of  battle, 
and  a  probate  had  subsequently  been  granted  of  his  will 
on  presumption  of  death.     He  reappeared  alive.* 

A.  was  presumed  to  have  met  his  death  by  drowningi 
and,  upon  what  appeared  to  be  conclusive  affidavits, 
administration  was  granted  of  his  estate.  Afterwards  the 
administrator  received  life  insurance  monies  due  to  the 
estate  on  A.'s  death.  The  presumption  of  death  was  pre- 
mature. It  was  proved  that  A.  had  escaped,  and  was 
living  abroad.     The  grant  was  therefore  revoked.* 

It  is  the  practice  of  the  court  now  to  require  an  affidavit 
that  the  insurance  monies  payable  on  the  death  of  the 
presumed  deceased  have  been  paid  before  making  the 
grant. 

— Also  for  a  general  grant  of  probate  or  administration, 
where  the  applicant  has  only  an  inferior  title,  and  where 
the  persons  having  a  better  title  have  not  renounced. 

Where  executors  are  entitled  to  a  general  grant  of  pro- 
bate, and  have  not  renounced,  if  the  residuary,  or  other 
legatee,  desires  the  grant,  he  must  apply  by  motion  for 
administration  with  the  will  annexed.** 

An  executor  did  not  renounce,  but  consented  to  a  g^ant 
to  the  residuary  legatee.  On  motion  the  court  declined  to 
make  the  grant  imtil  the  renunciation  of  the  executor,  or 
his  failure  to  appear  on  citation.* 

— Again,  where  the  various  parties  having  interest  in 
administration  under  a  will,  or  right  on  intestacy,  have 
not  renounced,  a  creditor  desiring  the  grant  must  apply  to 
the  court  by  motion. 

A.  died,  leaving  personalty.      B.,  who  was  entitled  to 


>  Norris,  27  L.  J.,  Prob.  4. 

3  Xapiery  1  PhilUm.  83. 

3  Times,  Nov.  12,  1879. 

*  Probate  is  only  granted  to  an 


executor,  and  administration  to  a 
legatee  or  other  representative,  aa 
seen  here:  Oliphant,  1  S.  &  T.  625. 
*  Ganard  v.  (?.,  2  P.  &  D.  288. 
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her  estate,  also  died,  without  talsing  a  grant.  C,  B.'s  per- 
sonal representative,  renounced  in  favour  of  D.,  a  creditor 
of  B/s.  The  grant  was  made  to  D.  on  motion.^  Here  0. 
renounced,  but  had  he  not  done  so,  I),  would,  as  seen 
above,*  have  stiU  been  compelled  to  move  the  court. 

Persons  not  accepting  on  citation,  in  these  cases,  the 
grant  usually  follows  to  the  applicant,  according  to  the 
rule  that  when  persons  having  a  prior  right  have  declined 
to  avail  themselves  of  it*  on  citation,  either  by  renuncia- 
tion* or  non-appearance,  the  grant  goes  to  a  person  having 
an  inferior  right. 

— A  motion  is  requisite  also  for  a  limited  grant  to  a  person  Limited 
entitled  to  a  general  one,  under  r.  30,  P.  R.,  Non-C.  B.*     ^^n^ 

As  for  a  grant  limited  to  administer  a  trust  estate  passing  ^'^^^^^j 
under  a  general  grant.  Tmit  estate. 

The  deceased's  estate  includes  a  trusteeship.    His  oxeou-  Example. 
tors,  trustees,  or  next  of  kin  entitled  to  a  general  grant 
may  object  to  take  it  when  encumbered  with  this  additional 
responsibility.     They  either  renounce,  or  fail  to  accept  it. 
The  cestui  que  trusty  or  his  nominee,  has  then  a  right  to  a 
general  grant,  but  he  objects  to  the  additional  respon- 
sibility of  administering  the  deceased's  own  estate  also. 
He  is  allowed  to  take  the  grant,  limited  as  above. 
— Also  for  grants,  limited  to  a  particular  subject ^  under  r.  29,  Grants  limited 
Non-C.  B.,  P.  R.^    Under  the  old  practice,  a  grant,  limited  gu^^^ 
as  above,  issued,  without  renunciation  or  citation.     Now 
in  all  cases  in  which  those  entitled  to  a  general  grant  have 
neither  consented  nor  renounced,  and  have  failed  to  appear 
on  citation,  limited  grants  must  be  applied  for  by  motion. 

Administration  with  will  annexed,   de  bonis  non,  was  Examples. 
decreed  on  motion  to  a  legatee,  limited  to   receive  his 
legacy.     The  chain  of  executorship  was  broken,  and  the 

>  Fraser,  1  P.  &  D.  327.  «  P.  R.  29.  "  Limited  adminis- 

^  Ante^  p.  294.  trations    are   not   to    be   granted 

*  C.  P.  A.  1857,  s.  79,  see  Ap-  unless  every  person  entitled  to  the 
pendix.  general  g^rant  has  consented  or  re- 

*  C.  P.  A.  1858,  8.  16,  see  Ap-  nounced,   or  has  been  cited  and 
pendix.  failed  to  appear,  except  under  the 

*  See  anffy  p.  262.  direction  of  the  judge." 
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person  entitled  to  the  general  grant  was  abroad,  and  not 
expected  to  return  for  some  years.^ 

Administration  was  granted  to  the  agent  of  a  foreigner, 
limited  to  recover  and  receive  a  debt  due  to  his  estate.* 
— Also  to  a  creditor,  limited  to  filing  a  bill  in  equity,  the 
party  entitled  being  abroad  and  not  oited.^ 
— ^A  decree  is  necessary,  also,  for  a  limited  grant,  for  the  use 
and  benefit  of  and  during  incapacity  of  the  present  grantee, 
where  he  has  become  incapacitated  by  lunacy,  and  without 
revocation  of  his  grant.* 

— Also  for  a  grant  de  novo,  where  the  original  grant  be- 
comes inoperative  from  the  incapacity  of  the  grantee,  as 
where  he  becomes  a  limatic* 

As  a  matter  of  fact,  all  the  cases  above  mentioned,  except 
those  of  treasury  motions,  fall  within  the  rule  applying  to 
cases  of  doubt  and  difficulty  in  which  the  principal  regis- 
trars decline  the  responsibility  of  deciding  the  question 
arising. 

— ^Also  for  revocation  of  probate  or  administration  granted 
in  error  or  obtained  by  fraud,  unless  the  parties  consent  to 
an  order  of  revocation  in  the  registry. 
— ^Also  where  the  applicant  prefers  to  go  direct  to  the 
court  without  first  applying  in  the  registry. 
— Also  for  a  temporary  grant,  during  the  absence  abroad  of 
the  executor^  or  administrator,^  to  perform  a  special  duty, 
as  to  institute  Chancery  proceedings  for  a  debt  due  to  the 
estate,  at,  or  after,®  the  expiration  of  twelve  months  from 
the  testator's  death.  This  power  was  (by  C-  P.  A.  1868, 
s.  18)  extended  to  all  executors  and  administrators,  whether 
to  institute  Chancery  proceedings  or  not,  and  it  has  been 
held  to  apply  to  the  case  of  an  executor's  executor,®  and. 


*  Steadmattf  2  Hagg.  69. 

'  ffesse,  1  Hagg.  93 ;  Dodgton, 
1  S.  &  T.  269. 

'  Old  practice.  Woolley  v.  Green, 
3  Phillim.  314. 

«  Binfieldy  1  Loa,  626 ;  Evans  v. 
Taylor y  2  Robertson,  134. 

^  Phillips^  2  Add.  35;  and  sec 
Binckes,  1  Curt.  286. 


«  38  Geo.  3,  c.  87. 

'  C.  P.  A.  1867,  s.  74,  see  Ap- 
pendix. 

8  Ruddy,  2  P.  &  D.  330 ;  41 
L.  J.,  Prob.  63. 

«  Grant,  1  P.  D.  436 ;  46  L.  J., 
Prob.  88 ;  CoHUr,  2  S.  &  T.  444 ; 
31  L.  J.,  Prob.  63. 
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after  a  grant  is  made,  no  one  but  the  grantee  may  repre- 
sent the  estate,  in  relation  to  the  subjeot  matter  of  it,  nntil 
the  grant  is  recalled  or  revoked.^ 

— Also  for  a  grant  ad  bona  colligetida,  for  the  protection  of  ^^  eoUigenda 
the  estate,  where  the  appointment  of  the  person  entitled  to 
a  general  grant  would  entail  injurious  delay,  and  limited 
to  his  appointment;  as  a  gi*ant  to  a  creditor  limited  to  Examples, 
collect  the  personal   estate,  to  give  discharges  for  debts 
paid,  and  to  renew  an  expiring  lease.^ 

Or  to  a  creditor,  as  representative  of  a  deceased  school- 
master, Umited  ad  colligenda  bona,  including  the  disposal  of 
his  business,  which  last  power  was  without  precedent 
imder  the  above  form  of  grant,  but,  under  the  special 
circumstances  of  the  case,  desirable  in  the  interests  of  those 
ultimately  entitled  to  the  estate.* 

Or  to  a  creditor  to  realise  and  collect  the  estate  of  a 
foreigner  deceased  in  itinere.^ 

— ^Also  for  all  grants  of  administration  imder  C.  P.  A.  1857,  AdminMtra- 
B.  73.     The  grounds  giving  the  court  absolute  discretion  special  power, 
imder  this  section  are  urgency,  insolvency  of  the  estate,* 
or  other  special  circumstances.     These,  again,  are  clearly 
cases  of  doubt  and  difficulty. 


^  C.  p.  A.  1867,  s.  76,  post, 
Appendix. 

»  ClarkingUm,  2  S.  &  T.  380; 
Stewart,  L.  R.,  1  P.  &  D.  727. 

•  Sehwerdtfeger,  1  P.  D.  424. 

«  Wyekoff,  3  S.  &  T.  20. 

'  Sect.  73,  "Where  a  person  has 
died  or  shaU  die  wholly  intestate 
as  to  his  personal  estate,  or  leaving 
a  will  affecting  personal  estate, 
but  without  having  appointed  an 
executor  thereof  willing  and  com- 
petent to  take  probate,  or  where 
the  executor  shall  at  the  time  of 
the  death  of  such  person  be  resi- 
dent out  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  it 
dbaU  appear  to  the  court  to  be 
necessary  or  convenient  in  any  such 
case,  by  reason  of  the  insolvency 
of  the  estate  of  the  deceased,  or 
other  special  circumstances,  to  ap- 


point some  person  to  be  the  admi- 
nistrator of  the  personal  estate  of 
the  deceased,  or  of  any  part  of 
such  personal  estate,  other  than 
the  person  who  if  this  act  had  not 
been  passed  would  by  law  have 
been  entitled  to  a  grant  of  admi- 
nistration of  such  personal  estate, 
it  shall  not  bo  obligatory  upon  the 
court  to  grant  administration  of 
the  personal  estate  of  such  deceased 
person  to  the  person  who  if  this 
act  had  not  passed  would  by  law 
have  been  entitled  to  a  grant  tnere- 
of ,  but  it  shall  be  lawful  for  the 
court,  in  its  discretion,  to  appoint 
such  person  as  the  court  shall  think 
fit  to  be  such  administrator  upon 
his  giving  such  security  (if  any) 
as  the  court  shaU  direct,  and  every 
such  administration  may  be  limited 
as  the  court  shall  think  fit." 
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Under  this  seotion  administration  has  been  decreed  to  the 
guardians  of  minors  interested,  when  the  other  interested 
party  could  not  be  found,  and  immediate  representation 
was  necessary.^ 

Also  to  a  guardian  or  minor,  without  citation  of  other 
parties  interested,  who  were  absent,  or  lunatics,  but  limited 
to  their  application  on  their  return,  upon  affidavit  of 
pressing  need,  to  protect  the  estate.^ 

Also  in  cases  of  urgency,  where  the  person  entitled 
is  out  of  the  United  Kingdom — as  to  the  attorney  in 
England,  managing  the  affairs  of  the  deceased's  sole 
personal  representative,  who  was  absent  abroad,  and  whose 
whereaboutp,  and  time  of  return,  were  unknown,  and  upon 
proof  of  necessity.^  The  urgency  and  the  necessity  must 
be  clearly  shown."* 

A.  applied  for  a  grant  under  this  section  on  an  affidavit 
of  general  necessity.  The  person  entitled  was  absent 
abroad  and  had  had  no  notice.     Application  refused.^ 

A.  died  intestate  in  England,  leaving  money  in  the  funds 
and  in  a  savings  bank.  The  next  of  kin  were  abroad.  B. 
applied  for  their  use  and  benefit  in  their  absence,  as  a 
blockade  prevented  communication  with  them.  In  the 
absence  of  other  special  circumstances  and  having  regard 
to  the  imperishability  of  the  estate  the  court  refused  the 
application^  to  the  father-in-law  of  the  sole  next  of  kin 
absent  in  Australia.*^ 

A  person  disappears  for  seven  years.  His  then  next  of 
kin  dies  within  that  time  without  representation.  Admi- 
nistration of  the  missing  person's  estate  may  be  granted 
direct  to  his  next  of  kin  at  the  end  of  the  seven  years.^ 

Administration  on  presumption  of  death  was  sought  by 


»  See  4  P.  D.  86 ;  48  L.  J., 
Prob.  70. 

2  Burgess,  4  S.  &  T.  188  ;  32 
L.  J.,  Prob.  158 ;  Hagger,  3  S.  & 
T.  65;  32  L.  J.,  Prob.  96;  Jones, 
1  8.  &  T.  14 ;  Burrell,  1  8.  &  T.  64. 

>  Eseoi,  4  8.  &  T.  186 ;  28  L.  J., 


Prob.  17. 

*  Cooke,  1  8.  &.  T.  268. 

5  White,  2  8.  &  T.  458. 

«  Jones,  1  8.  &  T.  13 ;  27  L.  J., 
Prob.  17. 

'  Peek,  2  S.  &  T.  606;  SwUtk. 
ibid.  508. 
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the  next  of  kin  of  a  presumed  deceased.  It  was  doubtful  C.  P.  A.  1857, 
if  his  deceased  father  had  predeceased  him.  The  grant  was  '  * 
made  under  the  above  section.^  The  death  of  the  imme- 
diate representative  within  the  seven  years  renders  this 
case  distinct  from  ordinary  cases  of  presumption,^  and 
creates  a  possibility  that  he  outlived  the  presumed  deceased. 
In  that  case  representation  to  his  estate  woidd  be  necessary 
to  entitle  the  applicant  to  the  grant  applied  for.  This 
difficulty^  impossible  to  remove,  is  treated  as  a  special 
ground,  bringing  the  application  within  the  above 
section. 

Under  this  section  a  grant  has  been  made  to  legatees  of  Will  of  per-   ' 
persons  who  have  died,  "  leaving  a  will  aflfecting  personal  ^    ^' 
estate,  but  without  having  appointed  an  executor  thereof,  willing  or 
willing  or  competent  to  take  probate."'     The  court  has  <»J^P®^ea<^  *o 
power  under  this  section  to  grant  administration  to  any 
one,  but  before  the  grant  is  allowed  to  iBsue  under  a  will 
the  written  consent  of  the  residuary  legatees  and  next  of 
kin  must  in  all  ordinary  cases  be  brought  into  the  registry.* 
And  if  the  consent  of  absent  interested  parties  is  dispensed 
with,  a  justifying  security  is  invariably  required  to  protect 
their  interests.     This  section  does  not  empower  the  court 
to  substitute  one  kind  of  administration  for  another,  but 
upon  good  reason  shown  to  substitute  an  administrator  of 
its  own  selection  for  the  one  entitled  in  law. 

A.  appointed  B.  and  C.  executors  in  trust  of  his  will,  Example, 
and  guardians  of  his  children,  the  universal  legatees.  B. 
renounced  and  C.  died.  D.,  the  widow,  then  took  the 
usual  grant,  limited  to  the  majority  of  the  children.  Of 
the  minors  one  attained  her  majority,  and  thereupon  re- 
nounced her  right,  which  then  accrued,  and  which  took 
precedence  also  of  the  limited  grant  to  her  mother,  D. 
D.  now  prayed  for  a  general  grant,  notwithstanding  the 

>  AateU,  31  L.  J.,  Prob.  38.  *  Cooper^  39  L.  J.,  Prob.  8;    2 

*  See  ante,  p.  293.  P.  &  D.  21  ;  Cooke,  28  L.  J.,  Prob. 

s  Sawtelly  2  S.  &  T.  448.  43  ;  1  S.  &  T.  26 ;  and  Keene,  28 

L.  J.,  Prob.  36. 
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minority  of  the  other  universal  legatee.    The  court,  in 
accordance  with  the  rule  above,  refused  it.^ 

Hence,  though  the  division  has  extraordinary  powers, 
it  will  only  exercise  them  to  the  exclusion  of  those  having 
interest  under  the  will,  or  right  under  an  intestacy^  in  ex- 
traordinary cases,  and  then,  as  just  seen,  if  they  cannot 
take,  their  rights  are  strictly  guarded,  and  the  protection 
of  security  always  enforced. 

The  section  does  not  apply  where  there  is  a  relative  able 
and  willing  to  take  the  grant. 

A  wife  renoimced  her  right  to  administer  the  estate  of 
her  next  of  kin  deceased  intestate  in  favour  of  a  creditor, 
but  the  husband  being  willing  to  take  the  grant  in  his 
wife's  right  he  was  preferred.^ 

Administration  is  not  granted  under  this  section  to  a 
person  entitled  in  another  character. 

A  person,  claiming  as  a  creditor,  was  not  allowed  to  take 
the  grant  in  the  inferior  character  of  a  nominee  of  the 
court.^ 

Consent  alone  is  not  a  special  circwnstance.  The  court 
has  wisely  objected  to  make  it  so  because  of  the  ignorance 
of  suitors  at  times  "  of  their  rights,  and  of  the  dangers  that 
may  beset  them,  if  they  transfer  them  to  other  persons."* 

A  grant  was,  under  this  section,  made  to  a  nominee  of 
the  persons  interested,  who,  on  the  special  ground  of  extreme 
old  agCy  desired  it  to  go  to  him  for  their  use  and  benefit  ;* 
and  it  has  also  been  made  to  nominees  of  a  legatee  without 
notice  to  or  renunciation  by  other  interested  parties.® 

Where  the  insolvency  of  the  estate  is  not  clear,  a 
creditor  wiU  not  be  preferred  under  this  section  to  the 


^  See  afitfy  p.  399,   and  Smith, 
27  L.  J.,  Prob.  105. 

2  Hai/nes  v.  Matthews,  1  S.  &  T. 
462. 

3  Fairweather,  2  S.  &  T.  688. 

*  RicharcUon,  L.  R.,  2  P.  &  D. 
244 ;  40  L.  J.,  Prob.  36 ;   Teague 


and  others,  L.  R.,  2  Prob.  360 ;  41 
L.  J.,  Prob.  13;  Hale,  L.  R.,  3 
Prob.  207. 

»  Roberts,  1  S.  &  T.  64. 

«  Fine,  L.  R.,  1  P.  &D.  38S  ;  36 
L.  J.,  Prob.  95 ;  Maycheli,  4  P.  D. 
74  ;  47  L.  J.,  Prob.  31. 


Motions.     Special  Powers.  301 

next  of  kin,^  and  preference  only  arises  under  special  cir-  C.  P.  A.  1857 
oumstanceSy  it  seems.  ■*  ^^* 

A  wife  having  acquired  certain  savings,  under  a  protec-  Snier  ^cf'/ 
tion  order,  died  intestate,  leaving  children.     Their  uncle,  ^'™' 
who  was  also  their  guardian,  ohtained  administration  of  the  ^  ^^^  ^^  ^ 
deceased's  estate,  though  the  father  was  alive.*  deceased 

A  husband  and  wife  had  lived  separate  under  a  deed,  ing^  fo?Sbe 
which  entitled  her  to  the  separate  use  of  all  her  property,  '^Jt^^^iJ^?^^* 
and  her  next  of  kin,  under  the  Statute  of  Distributions,  to  has  been  made 
it  on  her  death.     She  died  intestate.     Her  husband  was  ^^n^*^ 
passed  over  by  the  court.' 

An  executor,  being  absent  and  a  bankrupt,  administra-  Absence  and 
tion  under  this  section  will  be  granted  to  the  applicant,  the  per^^  °' 
if  under  no  special  disqualification,  limited  to  the  executor's  entitled  are 
return,  on  the  consent  of  prior  interests.'*  gnJhnds. 

A.  died  a  spinster  and  a  minor  intestate.     A  creditor  of  A  creditor  of 
the  estate  of  her  next  of  kin  deceased  (testate)  has  been  of  an^ki^twtote 
allowed,  under  this  section,  as  administrator  of  that  estate,  ^^  ^?^en 
to  a  portion  of  which  she  was  entitled,  to  take  a  grant  to 
represent  her  estate  on  the  renunciation  or  consent  of  prior 
interests.' 

A  creditor,  selected  to  represent  the  body  of  creditors,  is  Insolvency- 
preferred  by  the  court,  when  the  next  of  kin  is  manifestly  ^  the  nexToi 
unfit  to  administer  the  estate.    Here  the  estate  was  insol-  kin  are  special 
vent,  one  of  the  special  circumstances  contemplated  by  the 
section.* 

Where  the  legitimacy  of  the  next  of  kin  is  doubtful,  and  and  a  doubt 
a  representative  has  been  agreed  upon,  the  court  has  made  L^ima^of^ 
the  grant  to  such  representative.^  ^e  *^ext  of 

As  a  general  rule,  the  applicant  for  a  grant,  on  behalf  of 
next  of  kin  {qucercj  or  of  a  legatee  also),  requires  something 
of  a  representative  character.    A  creditor  is  not  such  a 

1  ffawke  V.  JFedderbume,  1  P.  &  Prob.  40. 
D.  594.  *  Cooper,  2  P.  &  D.  21. 

*  Weir,  2  Sw.  &  Tr.   461  ;  see  *  Fraser,  1  P.  &  D.  327. 

also  £winff,  1  Hagg.  381.  *  Farrands,  1  P.  &  D.  439. 

'  AUen  V.  Humphreys,  62  L.  J.,  '  Hopkim,  3  P.  &  D.  326. 
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C.  p.  A.  1857,  person ;  ^  the  method  of  removing  the  obstaole,  in  such 
'•  "•  cases,  is  for  the  person  interested  to  take  the  grant,  and 

appoint  the  nominee  his  attorney.^ 
Creditors  of         As  Seen,  Creditors  of  the  next  of  kin  of  the  deceased  will 
next  of  kL.      ^<^t>  ^  such  alone,  succeed  under  sect.  73.'     The  clerk  to 
guardians  of  the  poor  has  received  a  grant,  for  the  use  and 
benefit  of  a  pauper  lunatic,  next  of  kin  of  a  deceased 
intestate,  during  her  lunacy,  and  after  citation,  to  enable 
him  to  pay  for  the  lunatic's  maintenance  out  of  the  estate, 
the  next  of  kin  failing  to  act,  and  there  being  no  com- 
mittee. 
The  section  A  moicty  of  a  deceased's  estate  transmitted  from  abroad 

aSminLtra-     for  distribution  to  those  entitled,  has  been  administered  by 
tion  of  foreign  ^  errant  limited  to  the  amoimt  of  the  moiety  under  this 

assets  trans-  °  "^ 

mitted  hert       SectlOn.* 

tion    ^^  A  person  entitled  to  a  grant  under  an  intestacy,  being 

A  grant  has     abroad,  wrote  to  a  cousin  with  certain  directions  as  to  the 

^?  ™^®       estate.     On  application,  the  cousin  was  appointed  adminis- 

carrying  out    ti*ator  for  the  use  and  benefit,  with  limitation  to  carry  out 

frS^abi^ad.    til®  directions  of  the  letter  of  the  absentee.* 

Discharging        Where  all  the  next  of  kin  renounce,  and  there  is  no 

d^bte^^^'"  creditor  of  the  estate,  the  applicant  cannot  put  his  right  to 

tarily.  the  grant  on  any  footing  recognized  by  the  practice  of  the 

court.     If  there  be  special  circumstances  and  good  cause, 

the  grant  will  be  made  under  the  section.     Here  the 

deceased  at  his  death  intestate  owed  debts  exceeding  the 

value  of  his  estate.     The  applicant  had  lent  him  money 

and  discharged  his  debts  on  his  death,  though  only  a 

distant  relative.     After  his  death  the  applicant,  absent 

abroad,  applied  by  his  attorney  and  obtained  the  grant  as 

above.® 

A  nominee  of       But  where  the  next  of  kin  disagree,  and  fix  upon  a 

rej^edinthe  nominee  having  no  interest,  the  court  has  rejected  him, 

»  Findlay,  3  S.  &  T.  266 ;  33  L.  *  Hughea,  3  P.  &  D.  UO. 

J.,  Prob.  21.  »  Drinkwater,  2  Sw.  &  Tr.  611. 

>  Bullar,  22  L.  T.,  N.  S.  140.  •  BaUman,  2  P.  &  D.  242. 
3  Findlay,  tupra. 
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there  being  no  special  circumstance  entitling  him  to  the  c.P.  A.  1857, 
grant  under  this  section.^  '*  '  ' 

&l)fldlCfi  Ox 

The  executors  of  a  will,  found  to  be  invalid,  applied  special 
for  administration  under  an  intestacy,  under  this  section,  fir">un<i8. 
as  the  nominees  of  those  interested  in  such  case,  but  were  ^sted 


nonu- 


rejected  as  themselves  having  no  interest.^  ie«  rejected. 

In  one  case,  however,  a  disinterested  nominee  was  ap-  A  disinto- 
pointed,   and   apparently  without   any    special   grounds,  nee  of 
which  is  at  variance  with  other  decisions  ;  but  the  case  is  litifirants 

.  appointed. 

very  briefly  reported,  and  it  appears  that  the  nominee  was 
selected  to  put  a  stop  to  litigation.' 

The  consent  of  all  parties  interested  in  an  estate  to  a  Consent  to 
joint  administration  is  not  of  itself  a  sufficient  groimd  to  Jration  ia^no"* 
induce   the  court  to  depart  from  its  ordinary  practice,  ground. 
The  ground  must  be  special. 

Other  cases,  coming  under  none  of  these  heads,  mat/  arise 
in  non-contentious  business,  and  also  applications  re  the 
production  of  testamentary  papers,^  in  which  it  will  become 
necessary  to  apply  to  the  court  on  motion,  but  these  include 
the  large  majority. 

There  is  an  appeal  from  the  judge's  decision  on  motion  ^  Appeals  from 
to  the  Court  of  Appeal.®  motion. 

RULES  IN  CONTENTIOUS  FROCEEDINOS. 

The  following  rules  apply  to  contentious  proceedings, 
and  as  no  corresponding  rules  appear  under  Ord.  LII.,^ 
these  rules  are  still  in  force.  With  slight  variation  they  are 
also  a  direct  guide  to  the  proper  course  to  pursue  in  a  case 
for  motion  in  non-contentious  business : — * 

C.  B.  124.  Cases  for  motion  are  to  sot  forth  the  style  and  object  Cases  for 
of,  and  the  names  and  descriptions  of  the  parties  to,  the  cause  or  motion, 
proceedings  before  the  court ;  the  proceedings  already  had  in  the 
cause,  and  the  dates  of  the  same ;  the  prayer  of  tne  party  on 
whose  behalf  the  motion  is  made,  and  briefly,  the  circumstances  on 
which  it  is  founded. 

C.  B.  125.  If  the  cases  tendered  are  deficient  in  any  of  the  above 

>  TeagueY.  Wharton,  2  P.  &D.  360.  «   Von  JBuseck,  not  reported.     See 

2  JTafo,  3  P.  &  D.  207.  Bloiam  v.  Favre,  62  L.  J.,  Prob.  43. 

»  FarrellY,BrounbiU, 3  S.  &  T.468.  "^  R.  8.  C.  1883. 

*  FosU  p.  326.  *  See  Probate  Rules,  iaaraed  Mar. 

»  62  L.  J.,  Prob.  43.  1874,  C.  B. 
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particulars,  tho  samo  shall  not  be  received  in  the  registry  without 
permission  of  one  of  the  registrars. 

C.  B.  126.  On  depositing  tho  case  in  the  registry,  and  giving 
notice  of  the  motion,  the  affidavits  in  support  of  the  motion,  and 
all  original  documents  referred  to  in  such  affidavits,  or  to  be  referred 
to  by  counsel  on  the  hearing  of  the  motion,  must  be  also  left  in  the 
registry ;  or  in  case  such  affidavits  or  documents  have  been  already 
filed  or  deposited  in  the  registry,  the  same  must  be  searched  for, 
looked  up,  and  deposited  with  the  proper  clerk,  in  order  to  their 
being  sent  with  the  case  to  the  judge. 

C.  B.  127.  Copies  of  any  affidavits  or  documents  to  be  read  or 
used  in  support  of  a  motion  are  to  be  delivered  to  the  other  parties 
to  the  suit  who  are  entitled  to  be  heard  in  opposition  thereto. 

A  motion  paper  in  non-contentious  business,  and  the 
necessary  affidavits  relating  thereto,  are  given  in  the 
Appendix,  also  a  motion  paper  in  contentious  business ; 
either  of  these  papers  on  altering  the  facts  to  meet  oases 
in  point  may  be  made  available  as  precedents. 

The  additional  rules  governing  motions  in  contentious 
business  are  as  follows : — 

Rules  of  the  Supreme  Court,  1883,  Ord.  LTT. 

1.  Where  by  these  rules  any  application  is  authorised  to  be  made 
to  the  court  or  a  judge,  such  application,  if  made  to  a  Divisional 
Court  or  to  a  judge  in  court,  shall  he  made  hy  motion, 

2.  No  motion  or  application  for  a  rule  nisi  or  order  to  show  cause 
shall  hereafter  be  made  in  any  action,  or  (a)  to  set  adide,  remit  or 
enforce  an  award,  or  (b)  for  attachment,  or  (c)  to  answer  the  matters 
in  an  affidavit,  or  (d)  to  strike  off  the  rolls,  or  (e)  against  a  sheriff 
to  pay  money  levied  under  an  execution. 

3.  Except  whore  according  to  the  practice  existing  at  the  time  of 
the  passing  of  the  principal  act  any  order  or  rule  might  be  made 
absolute  ex  parte  in  tho  first  instance,  and  except  where,  notwith- 
standing Rule  2,  a  motion  or  application  may  be  made  for  an  orde^ 
to  show  cause  only,  no  motion  shall  be  made  without  provious 
notice  to  the  parties  affected  thereby.  But  the  court  or  a  judge,  if 
satisfied  that  the  delay  caused  by  proceeding  in  the  ordinary  way 
would  or  might  entail  irreparable  or  serious  mischief,  may  nmke 
any  order  ex  parte  upon  such  terms  as  to  costs  or  otherwise,  and  sub- 
ject to  such  undertaking,  if  any,  as  the  court  or  judge  may  think 
just ;  and  any  party  affecj^ed  by  such  order  may  move  to  set  it  aside. 

4.  Every  notice  of  motion  to  set  aside,  remit  or  enforce  an  award, 
or  for  an  attachment,  or  to  strike  off  the  rolls,  shall  state  in  general 
terms  the  grounds  of  the  application ;  and,  where  any  such  motion 
is  founded  on  evidence  bv  affidavit,  a  copy  of  any  affidavit  intended 
to  be  used  shall  bo  served  with  the  notice  of  motion. 

5.  Unless  the  court  or  a  judge  give  special  leave  to  the  contrary 
there  must  be  at  least  two  clear  days  between  the  service  of  a  notice 
of  motion  and  the  day  named  in  the  notice  for  hearing  the  motion : 
provided  that  in  applications  to  answer  the  matters  in  an  affidavit 
or  to  strike  off  the  rolls,  the  notice  of  motion  diall  be  served  on  ike 
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parties  not  less  than  ten  clear  days  before  the  time  fixed  by  the 
notice  for  making  the  motion. 

6.  If,  on  the  hearing  of  a  motion  or  other  application,  the  court  Effect  where 
or  a  judge  shall  be  of  opinion  that  any  person  to  whom  notice  has  no  notioe. 
not  been  given  ought  to  nave  or  to  have  nad  such  notice,  the  court 

or  judge  may  either  dismiss  the  motion  or  application,  or  adjourn 
the  hearing  tnereof ,  in  order  that  such  notice  may  be  given,  upon 
such  terms,  if  any,  as  the  court  or  judge  ma^  think  fit  to  impose. 

7.  The  hearing  of  any  motion  or  applicanon  may  from  time  to  Adjournment 
time  be  adjourn^  upon  such  terms,  if  any,  as  the  court  or  judge  of  motion. 
shaU  think  fit. 

8.  The  plaintiff  shall,  without  any  special  leave,  be  at  liberty  to  Kotioeon  non- 
serve  any  notice  of  motion  or  other  notice  or  any  petition  or  sum-  appearance  to 
mens  upon  any  defendant,  who,  having  been  duly  served  with  a  wnts. 

writ  of  summons  to  appear,  has  not  appeared  within  the  time  limited 
for  that  purpose. 

9.  The  plaintiff  may,  by  leave  of  the  court  or  a  judge  to  be  ob-  Ex  parte 
tained  ex  parte,  serve  any  notice  of  motion  upon  any  defendant  notioe. 
along  with  the  writ  of  summons,  or  at  any  time  after  service  of 

the  writ  of  summons  and  before  the  time  limited  for  the  appearance 
of  such  defendant. 

13.  Every  order,  if  and  when  drawn  up,  shaU  be  dated  the  day  Date  of  order, 
of  the  week,  month,  and  year,  on  which  tne  same  was  made,  unless 

the  court  or  a  judge  shall  otherwise  direct,  and  shall  take  effect 
accordingly. 

14.  where  an  order  has  been  made  not  embodying  any  special  Enlarging 
terms,  nor  including  any  special  directions,  but  simply  enlarging  orders  need 
time  for  taking  any  proceeding  or  doing  any  act  or  giving  leave  not  be  drawn 
(a)  for  the  issue  of  any  writ  other  than  a  writ  of  attachment,  (b)  for  '^P* 

the  amendment  of  any  writ  or  pleadings,  (c)  for  the  filing  of  any 
document,  or  (d)  for  any  act  to  be  done  by  any  officer  of  tne  court 
other  than  a  solicitor,  it  shall  not  be  necessary  to  draw  up  such 
order  unless  the  court  or  a  judge  shall  otherwise  direct ;  but  the 
production  of  a  note  or  memorandum  of  such  order,  signed  by  a 
judge,  registrar,  master,  chief  clerk,  or  district  registrar,  shall  be 
sufficient  authoritv  for  such  enlar^ment  of  time,  issue,  amend- 
ment, filing,  or  otner  act.  A  direction  that  the  costs  of  such  order 
shaU  be  costs  in  any  cause  or  matter  shall  not  be  deemed  a  special 
direction  within  the  meaning  of  this  rule.  The  solicitor  of  the 
person  on  whose  application  such  order  is  made,  shaU  forthwith 
give  notice  in  writing  thereof  to  such  person  (if  any)  as  would,  if 
this  rule  had  not  been  made,  have  been  required  to  bo  served  with 
such  order. 

15.  It  shall  not  be  necessary  to  obtain  an  order  to  enter  a  judg-  Orders,  re 
ment  or  order  nunc  pro  tunc,  but  in  aU  cases  in  which  such  entries  judgments, 
were  formerly  made  under  orders  of  course,  the  solicitor  applying  nunepro  tune, 
to  have  a  judgment  or  order  so  entered,  shaU  leave  with  tne  clerk 

of  entries  a  memorandum  in  writing  countersigned  by  the  chancery 
registrar,  and  bearing  a  stamp  according  to  the  scale  of  court  fees 
for  the  time  being  in  force. 

16.  At  the  foot  of  every  petition  (not  being  a  petition  of  coursej  Petitions, 

E resented  to  the  court,  and  of  every  copy  therooi,  a  statement  shall  particnlars  of 
e  made  of  the  persons,  if  any,  intended  to  be  served  therewith,  parties. 
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and  if  no  person  is  intended  to  be  served,  a  statement  to  that  effect 
shall  be  made  at  the  foot  of  the  petition  and  of  every  copy  thereof. 
17.  Unless  the  court  or  a  judge  gives  leave  to  the  contrary, 
there  must  be  at  least  two  clear  aays  between  the  service  and  the 
day  appointed  for  hearing  a  petition. 

Summonses,  B.  S.  C.  1883,  Obd.  LTV. 

1.  Ever}'  application  at  chambers  not  made  ex  parte  shall  be  made 
by  summons. 

2.  Every  application  for  payment  or  transfer  out  of  court  made 
ex  parte,  and  evorj'  other  application  made  ex  parte  in  which  the 
juage  or  proper  officer  shall  think  fit  so  to  require,  shall  be  made  by 
summons. 

3.  Summonses  shall  not  be  altered  after  they  are  sealed  except 
upon  application  at  chambers. 

4.  An  originating  summons,  where  service  is  necessary,  shall 
be  served  seven  clear  days  before  the  return  thereof.  Every  other 
sununons  shall  be  served  two  clear  days  before  the  return  thereof, 
unless  in  any  case  it  shall  be  otherwise  ordered. 

5.  Where  any  of  the  parties  to  a  summons  fail  to  attend,  whether 
upon  the  return  of  the  summons,  or  at  any  time  appointed  for  the 
consideration  or  further  consideration  of  the  matter,  the  judge  maj 
proceed  ex  parte^  if,  considering  the  nature  of  the  case,  ne  tnink  it 
expedient  so  to  do ;  no  affidavit  of  non-attendance  shall  be  recjuired 
or  allowed,  but  the  judge  may  require  such  evidence  of  service  as 
he  may  think  just. 

G.  Where  the  judge  has  proceeded  ex  parte,  such  proceeding  shall 
not  in  any  manner  bo  reconsidered  in  the  judge's  chambers,  unless 
the  judge  shall  be  satisfied  that  the  party  failing  to  attend  was  not 
guilty  of  wilful  delay  or  negligence ;  and  in  such  case  the  costs 
occasioned  by  his  non-attendance  shall  be  in  the  discretion  of  the 
judge,  who  may  fix  the  same  at  the  time,  and  direct  them  to  be  paid 
by  the  party  or  his  solicitor  before  he  shall  be  permitted  to  have 
such  proceeding  reconsidered,  or  make  such  other  order  as  to  such 
costs  as  ho  may  think  just. 

7.  Where  a  proceeding  in  chambers  fails  by  reason  of  the  non- 
attendance  of  any  party,  and  the  judge  does  not  think  it  expedient 
to  proceed  ex  parte,  the  judge  may  order  such  an  amount  of  costs 

if  any)  as  he  shall  think  reasonable  to  be  paid  to  the  party  attending 
y  the  absent  party  or  by  his  solicitor  personally. 

8.  Where  matters  in  respect  of  which  summonses  have  been 
issued  are  not  disposed  of  upon  the  return  of  the  summons,  the 
parties  shall  attend  from  time  to  time  without  further  summons,  at 
such  time  or  times  as  may  be  appointed  for  the  consideration  or 
further  consideration  of  the  matter. 

9.  In  every  cause  or  matter  where  any  party  thereto  makes  any 
application  at  chambers,  either  by  way  of  summons  or  otherwise, 
he  shall  be  at  liberty  to  include  in  one  and  the  same  apj^lication  all 
matters  upon  which  he  then  desires  the  order  or  directions  of  the 
court  or  judge;  and  upon  the  hearing  of  such  application  it  shall 
be  lawful  for  the  court  or  judge  to  make  any  oraer  and  give  any 
directions  relative  to  or  consequential  on  the  matter  of  suda  apph- 
cation  as  may  be  just;  any  such  application  may,  if  Ihe  judge 
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thinks  fit,  bo  adjourned  from  chambers  into  court,  or  from  court 
into  chambers. 

10.  A  summons  other  than  an  originating  summons  shall  be  in  Form  of 
the  Form  No.  1  in  Appendix  K.,  with  such  variations  as  circum-  summons 
stances  may  require,  and  shall  bo  addressed  to  all  the  persons  on 

whom  it  is  to  be  served. 

11.  In  all  cases   of   applications   originating   in  chambers,   a  Preparation 
sommons  shall  be  preparod  by  the  apphcant  or  his  solicitor,  and  of  Bummons. 
shall  be  sealed  in  tne  central  office.  .  .  .  The  person  obtaining  a 
summons  shall  leave  at  the  central  office.  ...  as  the  case  may  be, 

a  copy  thereof,  which  shall  be  filed,  and  stampe<l  in  the  manner 
required  by  law. 

12.  ...  In  the  Probate,  Divorce  and  Admiralty  Division  a  Powers  of 
registrar  may  transact  all  such  business,  and  exercise  all  such  registrars  in 
authority  ana  jurisdiction  in  respect  of  the  same,  as  under  the  acts  chambers, 
or  these  rules  may  be  transacted  or  exorcised  by  a  judge  at 
chambers,  except  m  respect  of  the  following  proceodmgs  and 

matters ;  that  is  to  say, — 

(a.)  All  matters  relating  to  criminal  proceedings  or  to  the  liberty 

of  the  subject : 
(6.)  Ghrantin^  leave  for  service  out  of  the  jurisdiction  of  a  writ, 

or  notice  of  a  writ,  of  summons : 
(c.)  The  removal  of  actions  from  one  division  or  judge  to  another 

division  or  judge : 
[d,)  The  settlement  of  issues,  except  by  consent : 

)  Inspection  and  other  orders  under  Order  L.,  Bules  1  to  5 : 
,  ,}  Appeals  from  district  registrars : 
^'gA  Pnmibitions : 
'(h,)  Injtmctions  and  other  orders  under  sub-sect.  8  of  sect.  25  of 

the  principal  act : 
(f.)  Awardmg  of  costs,  other  than  the  costs  of  or  relating  to  any 

proceeding  before  a  master,  or  registrar,  and  other  than 

any  costs  which  by  these  rules,  or  by  the  order  of  the 

court  or  a  jud^,  he  is  authorised  to  award : 

ik,)  Beviewing  taxation  of  costs : 
L)  Orders  absolute  for  charging  stocks,  funds,  annuities,  or 

share  of  dividends,  or  annual  proceeds  thereof : 
(m.)  Acknowledgments  of  married  women. 

19.  All  summonses  under  the  Debtors  Act,  1869,  shall  be  heard  Summons 
in  the  first  instance,  if  issuing  out  of  the  Central  Office,  before  a  under 
master;  and  if  issuing  out  of  a  District  Begistry,  before  the  district  Debtors  Act. 
registrar,  who  shall  respectively  have  power  to  make  any  order  as 

to  payment  by  instalments ;  but  if  it  appears  to  him  to  be  a  case 
for  committal,  he  shall  adjourn  the  summons  to  be  heard  before  a 
judge. 

20.  If  any  matter  appears  to  the  master  proper  for  the  decision  Master  may 
of  a  judge,  the  master  may  refer  the  same  to  a  judge ;  and  the  refer  summons 
judge  may  either  dispose  of  the  matter,  or  refer  the  same  back  to  to  judge, 
the  master  with  such  directions  as  he  may  think  fit. 

21.  Any  person  affected  by  any  order  or  decision  of  a  master  may  Appeal  to 
appeal  there&om  to  a  judgo  at  chambers.    Such  appeal  shall  bo  by  judge  at 
way  of  indorsement  on  the  summons  by  the  master  at  the  request  chambers, 
of  any  party,  or  by  notice  in  writing  to  attend  before  the  judge 
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without  a  &esh  summons,  within  four  days  after  the  decision  com- 
plained of,  or  such  further  time  as  may  be  allowed  by  a  judge  or 
master. 

22.  An  appeal  from  a  master's  decision  shall  be  no  stay  of  pro- 
ceeding unless  so  ordered  by  a  judge  or  master. 

27.  Each  summons,  not  being  a  summons  for  time  only,  shall, 
when  issued,  be  entered  by  the  proper  officer  in  a  list.  The  lists  of 
summonses  shall  distinguish  those  which  a  master  has  jurisdiction 
to  hear  from  those  whicn  a  master  has  not  jurisdiction  to  hear,  and 
those  which  are  to  be  attended  by  counsel  from  those  which  are  not 
to  be  so  attended. 

28.  The  siunmonses  in  each  list  for  hearing  by  a  judge  or  master 
shall  bo  called  on  in  their  order.  If  when  a  summons  is  called  on 
neither  party  appears,  the  summons  shall  bo  passed  oyer  until  the 
list  for  the  hour  has  been  gone  through.  The  summonses  passed 
oyer  shall  then  be  called  on  a  second  time  in  their  order.  If 
neither  party  appears  to  a  summons  so  called  on  it  shall  be  stmck 
out. 

29.  An  order  shall  be  in  the  Form  No.  2  in  Appendix  K.  with 
such  yariations  as  circumstances  require.  It  shall  do  sealed,  and 
shall  be  marked  with  the  name  of  the  judge  or  master  by  whom  it 
is  made. 

The  rules  below  relating  to  summonses  generallj  in 
probate  prooeedings  are  those  given  in  contentions  probate 
practice.  Where  not  overruled  by  rules  in  Order  LTV.^ 
they  are  still  in  force. 

98  C.  B.  A  summons  may  be  taken  out  by  any  person  in  any 
matter,  whether  contentious  or  non-contentious,  in  whidi  there  is 
no  rule  or  practice  requiring  a  different  mode  of  proceeding. 

99  C.  B.  A  printed  form  must  be  obtained  and  filled  up  with  the 
object  of  the  summons,  and  a  proper  fee  stamp  affixed.  It  must 
then  bo  taken  to  the  clerk  of  the  papers,  who  will  insert  in  the  blank 
left  in  the  printed  form  the  time  when  the  summons  is  to  be  made 
returnable,  and  get  the  summons  signed  by  a  registrar. 

100  C.  B.  The  clerk  of  the  papers  is  then  to  enter  the  name  of  the 
cause  or  matter  and  of  the  agent  taking  out  the  summons  in  the 
summons  book,  and  return  the  summons  (with  the  stamp  can- 
celled), signed,  to  the  applicant,  who  is  to  seryo  a  copy  on  the  party 
summoned.  This  copy  must  bo  seryed  on  the  party  summoned  one 
clear  day  at  least  before  the  summons  is  returnable,  and  before  7 
p.m.  On  Saturdays  the  copy  of  the  simmions  l9  to  bo  seryed  before 
2  p.m. 

101  0.  B.  On  the  day  and  at  the  hour  named  in  the  summons  the 
party  issuing  the  same  is  to  present  himself  with  the  original  at  the 
judge's  chambers. 

102  C.  B.  Both  parties  will  be  heard  by  the  judge,  who  will  make 
such  order  as  ho  may  think  fit,  and  a  note  of  such  order  will  be 
made  by  the  registrar  in  the  summons  book. 

»  B.  S.  C.  1883. 
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103  C.  B.  If  the  party  summonod  do  not  appear  after  the  lapse  of  Default  of 
half  an  hour  from  the  time  named  in  the  summons,  the  party  taking  appearance, 
out  the  summons  shall  be  at  liberty  to  go  before  the  judge,  who 

will  thereupon  make  such  order  as  he  may  think  fit. 

When  the  opposite  party  is  absent,  the  party  present 
will,  after  the  rest  of  the  summonses  are  disposed  of,  be 
allowed  by  the  judge  to  make  the  usual  affidavits  of  ser- 
yiee  of  the  summons,  of  his  attendance,  and  of  his  oppo- 
nent's absence,  and  then,  at  a  convenient  time  named  by 
the  judge,  an  ex  parte  order  is  made  upon  the  summons, 
without  notice.  I'he  judge's  clerk  can  swear  the  deponent 
on  adjournment  of  a  summons.  The  party  taking  it  out 
will  be  careful  to  see  that  the  re-entry  corresponds  with 
the  date  fixed,  and  for  the  re-entry  he  must  pay  2«.  Qd.  in 
the  registry. 

104  C.  B.  An  attendance  on  behalf  of  the  party  summoned  for  the  Effect, 
space  of  half  an  hour,  if  the  party  taking  out  the  summons  do  not 
during  such  time  appear,  wiU  be  deemed  sufficient,  and  bar  the 
party  taking  out  the  summons  from  the  right  to  go  before  the  judge 

on  that  occasion. 

105  C.  B.  If  a  formal  order  is  desired,  the  same  may  be  had  on  Formal  order, 
the  application  of  either  party,  and  for  that  purpose  the  original 
summons,  or  the  copy  served  on  the  opposite  party,  must  bo  filed 

in  the  registry.  An  order  will  thereupon  be  drawn  up,  and  de- 
livered to  the  person  filing  such  summons  or  copy.  The  clerk  of 
the  papers  before  giving  out  the  order  is  to  see  that  the  proper 
stamp  nas  been  affixed  to  it,  and  is  to  cancel  such  stamp. 

106  C.  B.  If  a  summons  is  brought  to  the  clerk  of  the  papers,  with  Order  by 
a  consent  to  an  order  indorsed  thereon,  signed  by  the  party  sum-  consent, 
moned,  or  by  his  proctor,  solicitor,  or  attorney,  an  order  will  be 
drawn  up  without  the  necessity  of  going  before  the  judge :  Pro- 
vided that  the  order  sought  is  in  the  opinion  of  the  registrars  one 
which,  tmder  the  circumstances,  would  be  made  by  the  judge. 

Summonses  in  chambers  are  attended  by  counsel  or  soli-  Audience 

......  .  .  Ai-jiT-  11       on  BTimmons 

oitor,  but  motions  in  court  are  attended  by  counsel  only,  and  motion. 
At  times  parties  appear  in  person,  but  solicitors,  except  as 
parties  in  person,  are  not  heard  on  motions.  Summonses 
before  the  judge  are  taken  in  his  private  room  on  Tues- 
days, solicitors  at  11,  counsel  between  11.30  and  12.  At  12, 
motions  in  open  court  are  heard.  It  vnll  be  necessary, 
therefore,  to  serve  notice  of  summonses  before  2  on  Satur- 
days.   If  taken  out  later  they  will  be  sent  over  to  the 
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following  Tuesday  week.  It  should  always  be  noti- 
fied by  either  side  to  the  other  side  that  counsel  will 
attend,  as  the  judge  may  adjourn  the  hearing  if  one 
counsel  only  is  present.  On  taxation,  counsel's  fees  are 
not  allowed,  unless  the  judge  certified  at  the  hearing  of 
the  summonses  for  counsel  as  being  necessary.  On  the 
day  named  for  hearing,  the  solicitor  or  his  clerk  attends 
with  the  summons  in  the  judge's  ante-room.  He  should 
hand  it  to  the  judge's  clerk,  who  calls  on  all  the  sum- 
monses in  the  order  in  which  he  has  received  them.  The 
parties  then  go  before  the  judge.  Both  parties  being 
present,  the  summons  is  handed  to  the  judge,  and  both 
parties  are  heard. 

Summonses  are  heard  before  the  registrar  under  similar 
arrangements  mittatis  miitandia  upon  appointment  obtained 
beforehand,  with  due  notice  given.  The  stamp  on  a  sum- 
mons is  5^.,  inclusive  of  28,  6d.  payable  upon  the  order 
made  thereon.  Parties  may  verify  their  cases  in  whole  or 
part  by  affidavit,  but  the  deponents  must  attend,  if  neces- 
sary, for  cross-examination  by  the  other  side.  An  affidavit 
in  which  the  addition  and  place  of  the  deponent  was  left 
out,  is  rejected. 

AFFIDAVITS. 

Affidavits  are  usually  of  two  kinds.  1.  To  support 
applications  to  the  court  in  non-contentious  cases ;  2.  To 
support  or  oppose  applications  in  contentious  proceedings 
under  Ord.  XXXVIII.  ^  For  convenience  they  are  both 
included  here. 

Affidavits  are  documents  of  much  importance  in  relation  to 
probate  proceedings, — ^indeed  all  important,  because  every 
fact  in  «o« -contentious  probate  proceedings,  in  support  of 
any  application,  either  to  the  Division  or  to  the  principal 
or  district  registrar,  must  be  by  affidavit;  much  of  the 
procediure  in  contentious  business  must  also  be  eairied 
on  by  these  docimients. 

»  B.  s.  c.  issa. 
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Under  sects.  27^  and  45^  of  the  Court  of  Probate  Act  of  Before  whom 
1857,  revived  by  the  Supreme  Court  of  Judicature  Act  be  %wot^^ 
of  1873,  sects.  77  and  82,  these  documents  may  be  sworn 
before  officers  of  the  Division  or  any  persons  commis- 
sioned to  administer  affidavits  and  oaths,  and  also  out  of 
the  jurisdiction  of  the  Division  in  the  Isle  of  Man,  before 
any  commissioner  the  President  may  appoint.^ 

When   affidavits   are  required    from  persons   residing  I^i  ^^^^ 
abroad,  they  may  be  taken  before  any  persons  empowered 
to  administer  oaths  under  6  Geo.  4,  c.  87,  and  18  &  19 
Vict.  0.  42 ;  and  where  no  such  persons  exist,  they  may  be. 
taken  before  any  foreign  local  magistrate  or  other  autho- 
rized person.'* 

And  in  Scotland,  Ireland,  the  Isle  of  Man,  the  Channel 
Islands,  or  any  colony  or  other  place  out  of  England  but  in 
her  Majesty's  dominions,  before  persons  in  the  particular 
place  authorized.'^ 


countries. 


»  Sect.  27.  *'  The  registpara  and 
district  reg^istrars  shaU  rcspcctivolj 
have  fuU  power  to  administer  oaths ; 
and  aU  persons  who  at  the  com- 
mencement of  this  act  shaU  be  act- 
ing as  surrogates  of  any  ecclesias- 
tical court,  and  any  other  persons 
whom  the  judge  shall,  unaer  the 
seal  of  the  court,  from  time  to  time 
appoint,  shall  respectively  have  f  uU 
power  to  administer  oaths  and  per- 
form such  other  duties  in  refer- 
ence to  matters  and  causes  testa- 
mentary as  may  be  assigned  to 
them  from  time  to  time  by  Uie  rules 
and  orders  under  this  act;  and  the 
persons  so  appointed  shall  be  styled 
*<  commissioners  of  her  majesty's 
Court  of  Probate  :**  provided,  that 
any  party  required  to  be  examined, 
or  any  person  called  as  a  witness  or 
required  or  desiring  to  make  an 
affidavit  or  deposition  imdcr  or  for 
the  purposes  of  this  act,  shall  be 
permittell  to  make  his  solemn  affir- 
mation or  declaration  instead  of 
being  sworn  in  the  circumstances 
and  manner  in  which  a  person 
called  as  a  witness  or  desirmg  to 


make  an  affidavit  or  deposition 
would  be  permitted  so  to  do  under 
the  Common  Law  Procedure  Act, 
1854,  in  coses  within  the  provisions 
of  that  act;  and  any  person  who  shaU 
wilfully  g^ve  false  evidence,  or  who 
shaU  wilfully  swear,  affirm,  or  de- 
clare falsely  in  any  affidavit  or  de- 
position before  the  Court  of  Pro- 
bate or  before  any  registrar,  dis- 
trict registrar,  or  commisMioner  of 
the  court,  shall  bo  liable  to  the 
penalties  and  consequences  of  wil- 
ful and  corrupt  perjury.** 

*  Sect.  45.  **  All  solicitors  and 
attomies-at-law  may  practise  in  the 
Court  of  Probate,  and  the  laws  and 
statutes  now  in  force  concerning 
solicitors  and  attomies  shaU  extend 
to  solicitors  and  attomies  practising 
in  the  said  court ;  and  the  com- 
missioners for  taking  oaths  in  the 
High  Court  of  Chancery  shaU  bo 
commissioners  for  taking  oaths  in 
the  Court  of  Probate." 

3  C.  P.  A.  1858,  s.  30.  See  Ap- 
pendix. 

*  Ibid.  sect.  31. 
^  Ibid.  sect.  32. 
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The  words  of  the  statute  21  &  22  Vict,  o,  95,  s.  31,  are 
that- 
Ill  cases  whoro  it  is  necessary  to  obtain  affidavits^  declarations  or 
affirmations  to  be  used  in  the  Court  of  Probate  from  persons  residing 
in  foreign  parts  out  of  her  Majesty's  dominions,  the  same  may  be 
sworn,  declared  or  affirmed  before  the  persons  empowered  to  admi- 
nister oaths  under  the  acts  already  alluded  to ;  provided  thai,  in 
places  where  there  are  no  such  persons  as  are  mentioned  in  the  said  Ads, 
such  affidavits^  declarations  or  affirmations  may  bemade,  declared  and 
affirmed  be/ore  any  foreign  local  magistrate,  or  other  person  having 
authority  to  administer  an  oath. 

If  there  is  no       Hence,  it  is  very  important  where  an  affidavit  has  been 

British  com-  ^         iip  ••  ji*ii  <i 

miasioner  swom  abroad  beiore  a  commissioner  authorized  only  under 
^fore  ^^io»a  Q^Q  preceding  enactment,  in  (he  absence  of  a  British  Corn- 
fact  miut  be  missioner,  that  such  absence  should  appear  clearly  upon 
'^^-  the  face  ;f  the  «^.««V.    In  one  ease'Sderable  dday 

and  expense  resulted  from  neglecting  this  provision,  but  as 
the  weight  to  be  given  to  affidavitsy  more  especially  in 
non-contentious  proceedings  in  probate,  is  veiy  con- 
siderablo,  the  court  enforces  the  strictest  possible  regu- 
larity of  procedure.^  In  this  case  an  affidavit  swom 
before  a  foreign  notary  (American),  but  containing 
no  mention  of  the  absence  of  British  commissioners 
when  the  document  was  swom,  was  rejected  as  in- 
formal. A  further  defect,  manifest  in  another  of  the 
affidavits  in  this  case,  caused  its  rejection,  though  the  con- 
sequence entfidled  both  delay  and  expense  abo.^  This 
was  a  disregard  of  one  of  the  rules  which  here  follow,  and 
must  in  all  cases  be  strictly  observed.  The  deponent  had 
omitted  to  give  a  description  of  himself.  In  a  subsequent 
case,  however,  but  apparently  after  some  hesitation.  Sir 
J.  P.  "Wilde  allowed  an  affidavit  to  be  read  which  did  not 
contain  any  statement  relating  to  the  absence  of  the  autho- 
rities specified  by  the  Acts  above.* 
An  omission  by  a  witness  to  a  foreign  will  to  state  the 

»  Bernard,  2  Sw.  &  Tr.  489 ;  31  '  Rule  61,  P.  R.  Non-0.  B. ; 

L.  J.,  Prob.  83.  SCO  next  page. 

»  Lambert,  36  L.  J.,  Prob.  64. 
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grounds  upon  whioh  lie  made  an  affirmation,  instead  of  an 
oath,  has  caused  the  rejection  of  the  document.^ 

51  P.  B.,  64  D.  B.  Erery  affidavit  is  to  be  drawn  in  tho  first  Roles  Kon- 
person,  and  the  addition  and  true  place  of  abode  of  oyory  deponent  C.  B. 
making  it  is  to  be  inserted  therein. 

62  P.  B.,  6o  D.  B.  In  OTery  affidavit  made  by  two  or  more 
persons,  tho  names  of  the  several  persons  making  it  are  to  be  written 
in  the  jurat. 

53  P.  B.,  66  D.  B.  No  affidavit  will  be  admitted  in  any  matter  in 
the  Court  of  Probate  of  which  any  material  ]mrt  is  written  on  an 
erasure,  or  in  the  jurat  of  which  there  is  any  interlineation  or 
erasure. 

54  P.  B.,  67  D.  B.  Where  an  affidavit  is  made  by  any  person  who 
is  blind,  or  who,  from  his  or  her  signature  or  otherwise,  appears  to  be 
illiterate,  the  district  re^strar,  commissioner  or  other  authority 
before  whom  such  affidavit  is  made  is  to  state  in  the  jurat  that  the 
affidavit  was  read  in  the  presence  of  the  person  making  the  same, 
and  that  such  person  seemed  perfectly  to  understand  the  same,  and 
also  made  his  or  her  mark,  or  wrote  ms  or  her  signature,  in  the  pre- 
sence of  the  district  registrar,  commissioner  or  other  authority 
before  whom  the  affidavit  was  made. 

55  P.  B.,  68  D.  B.  No  affidavit  is  to  bo  deemed  sufficient  which 
has  been  sworn  before  tho  party  on  whose  behalf  the  same  is  offered, 
or  before  his  proctor,  solicitor  or  attorney,  or  before  a  partner  or 
clerk  of  his  proctor,  solicitor  or  attorney. 

56  P.  B.,  69  D.  B.  Proctors,  solicitors  and  attorneys,  and  their 
clerks  respectively,  if  acting  for  any  other  proctor,  solicitor  or 
attorney,  shall  be  subject  to  the  rules  in  respect  of  taking  affidavits 
which  are  applicable  to  those  in  w^hose  stead  thoy  are  actmg. 

57  P.  B.,  70  D.  B.  In  every  case  where  an  affidavit  is  made  by  a 
subscribing  witness  to  a  will  or  codicil,  such  subscribing  witness 
shall  depose  as  to  the  mode  in  which  the  said  will  or  codicil  was 
executed  and  attested. 

58  P.  B.,  71  D.  B.  Tho  district  registrars  are  not  to  allow  any 
affidavit  to  be  filed  (unless  with  the  concurrence  of  the  registrars  of 
tJie  principal  registry,  nor  they  unless  by  leave  of  the  judge) 
which  is  not  fairly  and  legibly  written,  or  in  which  there  is  any 
interlineation  the  extent  of  which  at  the  time  the  affidavit  was  made 
is  not  clearly  shown  by  the  initials  of  tho  commissioner  or  other 
person  before  whom  it  was  sworn. 

A  will  made  by  a  soldier  while  engaged  on  active  Examples, 
military  service,  and  signed  by  his  mark,  was  refused 
probate  until  an  affidavit  was  filed  of  his  knowledge  of  the 
contents  at  the  time  he  executed  it. 

1  lUrnt  V.  Kaairits,  MS. 
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Affidavit  of  a 
deaf  and  dumb 
testator's 
instmctioiiB. 


Affidavits 
relating  to 
wills. 

Registering 
affidavits. 


A  deaf  and  dumb  testator  had  made  his  will  by  com- 
municating his  instructions  by  signs  and  motions.  The 
court  before  pronouncing  for  it  required  an  affidavit  by  the 
drawer  of  the  nature  of  the  signs  and  motions  with  which 
he  communicated  with  the  deceased ;  and  when  this  was 
furnished  on  a  succeeding  application  it  was  deemed 
unsatisfactory,  and  the  motion  was  rejected  for  the  consent 
of  the  next  of  kin  to  be  obtained.^  Hence,  in  oases  of  this 
description,  which  happily  are  far  from  frequent,  the 
affidavit  must  be  prepared  with  the  utmost  possible  preci- 
sion and  accuracy. 

A  trifling  departure  from  this  rule  has  not  been  re- 
garded as  fatal.  AffidavitSj  already  prepared,  were  sent 
out  to  an  intestate's  widow  abroad,  her  address,  as  then 
supposed,  having  been  inserted.  When  the  affidavits 
reached  her,  she  had  changed  her  address,  and  conse- 
quently an  alteration  was  requisite,  or  fresh  affidavits. 
Those  prepared  were  altered,  sworn,  and  sent  to  England 
without  the  initials  affixed  to  them  of  the  commissioner 
before  whom  they  were  sworn,  nor  was  this  noticed  in  the 
jurat.  The  deponent's  description  also  was  slightly  in- 
complete. The  court,  however,  was  satisfied  under  the 
circumstances.^ 

4a,  P.  B.,  7a,  D.  E.  The  practice  of  registering  affidavits  shall 
be  discontinued,  and  in  lieu  tncroof  a  note  signed  by  a  principal,  or 
the  district  registrar,  shall  bo  inserted  on  the  engrossed  copy,  ^nll, 
or  codicil  annexed  to  the  probate  or  letters  of  administration,  and 
registered  to  the  effect  that  affidavits  of  due  execution  of  domicil, 
or  as  the  case  may  be,  have  been  filed,  provided  that  in  cases  pre- 
senting difficulty  the  affidavits  themselves  may  still  be  resistered 
at  the  principal  re^trv  by  the  direction  of  a  registrar,  ana  at  the 
district  registry  with  the  consent  of  a  registrar  of  the  principal 
registry. 


Description  of      The  correct  title  of  the  applicant  will  be  gathered  from 
appUcant.        jj^^  ^^y^  ^f  nomenclature  on  p.  338. 

Affidavits  are       Where  affidavits  are  relied  on  in  support  of  a  motion,  it 

at  times 


1  Oicaioti,  2  Sw.  &  Tr.  465 ;  see 
also  Axford,  1  Sw.  &  Tr.  640. 


2  Kwff,  2  Sw.  &  Tr.  621. 
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is  all  important  that  they  should  not  fall  short  in  proof  of  iflsufficient, 
the  requisite  faots  upon  which  to  obtain  the  grant ;  and  alwaja  bo  as 
even  then  the  court  in  its  discretion  may  require  further  ^l^**  . 

.  ^1  .  p      ,      circumstances 

atBdayits.    But  affidavits  of  mere  statements  are  manifestly  permit, 
but  of  moderate  value  in  proof  of  facts,  upon  which  much 
depends  in  regard  either  to  present  or  absent  interested 
parties. 

A.  died  testate,  leaving  legacies  in  blank  in  his  will.  Example. 
It  appeared  that  the  affidavits  filed  in  a  motion  regarding 
it  were  in  proof  "  of  a  mere  statement  that  the  deceased 
did  not  sign  the  paper  as  his  will."  "  All  testamentary 
papers  must  be  duly  executed  animo  tcstamU;  but  where 
all  the  requirements  of  the  statute  have  been  complied 
with,  this  court  will  not,"  said  Sir  J.  P.  Wilde,  "  except 
on  very  conclusive  evidence,  and  certainly  not  on  a  motion 
founded  on  affidavits^  decide  that  a  testator  did  not  execute 
his  will  aninio  testandiJ'^ 

An  affidavit  tendered  in  proof  of  bigamy  in  a  suit  for  Proof  of 
dissolution  of  marriage  will,  under  special  circumstances,  be  ^^^™^  ^l^ 
received,^  and  consequently,  also,  in  i)robate  proceedings,     rejected. 

Where  the  persons  primarily  entitled  to  a  grant  are  An  interested 
abroad,  and  a  citation  has  been  issued,  but  not  personally  be^oroto** 
served  upon  them,  the  court,  before  making  the  grant,  re-  hav®  ^o  afire^* 
quires  an  affidavit  that  the  absentees  have  no  agents  in  this 
country.* 

The  affidavit  that  the  party  cited,  if  abroad,  has  no  agent  Form  of  this 
in  this  country  should  be  in  the  form  adopted  in  the  '^   *'*'' 
registry,  "  that  the  person  cited  has  no  attorney,  agent,  or 
correspondent  in  this  country."^ 

And  where  a  grant  of  administration  here  is  required  to 
administer  property  abroad,  it  cannot  be  made  unless  the 
deceased  is  proved  to  have  left  property  also  in  this  coimtry .* 

An  affidavit  of  the  service  of  a  citation  on  a  minor  in 

>  Fool,  35  L.  J.,  Prob.  97 ;  and  38. 

see  Brotcn  ▼.  Wildman,  28  L.  J.,  '  JSvatis   v.  HumU,  28  L.  J., 

Frob.  64.  Prob.  82. 

*  Macartney  v.  if.,  36  L.  J.,  Mat.  *  Kemcorthy  v.  K,^  3  Sw.&  Tr.64. 
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JiJidaviU  of 
the  Freroga- 
tlTO  Court 
receiTedinthe 
FrobateCourt. 

The  adminis- 
trator's oath 
must  agree 
with  the  ad- 
ministration 
bond. 

The  (affidavit 
of  death,  as  a 
widower  and 
childless, 
varied  where 
the  facts  were 
different. 


the  presence  of  his  guardian  must  also  show  to  the  satis- 
faction of  the  registrar  how  the  person  became  guardian.^ 

Affidavits  sworn  under  a  requisition  issued  under  the  seal 
of  the  Prerogative  Court  of  Canterbury,  then  extinct,  were 
received  in  the  Probate  Court  after  some  consideration.' 

The  usual  affidavit  by  the  administrator  on  entering  into 
the  administration  bond  must  be  in  conformity  with  the  con- 
dition of  the  bond.  And  where  under  a  power  of  attorney 
the  applicant  seeks  to  vary  both  the  bond  and  the  oath,  the 
court  has  not  permitted  either  the  one  or  the  other.* 

Where  the  usual  form  of  affidavit  does  not  apply  to 
a  particular  case,  the  court  has  permitted  a  variation. 
Thus,  where  husband,  wife,  and  child  all  perished  together, 
the  applicant  for  a  grant  to  administer  the  husband's 
estate  has  been  allowed  to  vary  the  usual  form — that  the 
deceased  died  a  widower  without  child, — ^to  suit  the  faots.^ 


Evidence  by 
affidavit. 


TiUe. 


Contents  and 
costs.' 


CoxTENTious  Proceedings,  E.  S.  C.  1883,  Ord.  XXXVm. 

1.  Upon  any  motion,  petition,  or  summons  evidence  mav  be 
^von  by  affidavit ;  but  tne  court  or  a  judge  may,  on  the  applica- 
tion of  cither  party,  order  the  attendance  £)r  cross-oxamination  of 
the  person  making  any  such  affidavit. 

2.  Every  affidavit  shall  be  intituled  in  the  cause  or  matter  in 
which  it  is  sworn ;  but  in  every  case  in  which  there  are  more  than 
one  plaintiff  or  defendant,  it  shall  be  sufficient  to  state  the  full 
name  of  the  first  plaintiff  or  defendant  respectively,  and  that  there 
are  other  plaintiffs  or  defendants,  as  the  case  may  be;  and  the 
costs  occasioned  by  any  unnecessary  prolixity  in  any  such  title 
shall  be  disallowed  by  tne  taxing  officer. 

3.  Affidavits  shall  oe  confined  to  such  facts  as  the  witness  is  able 
of  his  own  knowledge  to  prove,  except  on  interlocutory  motions, 
on  which  statements  as  to  his  belief,  with  the  grounds  thereof, 
may  be  admitted.  The  costs  of  every  affidavit  which  shall  un- 
necessarily sot  forth  matters  of  hearsay,  or  argumentative  matter, 
or  copies  of  or  extracts  from  documents,  shall  be  paid  by  the  party 
filing  the  same. 

consent.  New  WeatmimUr  Brmeay 
V.  Hannah^  I  Ch.  D.  278.  An 
affidavit  used  on  motion  or  other 
interlocutory  application  is  not 
necessarily  admiasible  at  the  trial, 
Perkini  v.  Slattr,  1  Ch.  B.  83; 
Blackburn  Union  y.  Brooks,  7  Ch.  D. 
68. 


1  Johnson  v.  ITeldi/,  2  Sw.  &  Tr. 
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»  Bedwelly  1  Sw.  &  Tr.  16. 

3  Goldsborouffh,  1  Sw.  &  Tr.  296. 

*  Wainwright,  1  Sw.  &  Tr.  267. 

^  On  refusal  to  admit  evidence 
by  affidavit,  see  Patterson  v.  Woolery 
2  Ch.  D.  686.  An  agreement  to 
tiy  by  affidavit  must  be  by  written 
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^  4.  AffidaTits  sworn  in  England  shall  be  sworn  before  a  judge,  Swearing 
district  r^^istrar,    oonmussioner  to  administer  oaths,  or  officer  affidavits  in 
empowered  under  these  rules  to  admimster  oaths.  England. 

5.  Every  commissioner  to  administer  oaths  shall  express  the  Ck)minis- 
time  when  and  the  place  where  he  shall  take  any  affidavit,  or  the  sioners  most 
acknowledgment  of  any  deed,  or  recou;nizance ;  otherwise  the  same  authentioate 
ahall  not  m  held  authentic,  nor  be  admitted  to  be  filed  or  enrolled  affidavits, 
without  the  leave  of  the  court  or  a  judge ;  and  every  such  commis- 
sioner shall  express  the  time  when,  and  the  place  where,  ho  shall 
do  any  other  act  incident  to  his  office. 

7.  Every  affidavit  shall  be  drawn  up  in  the  first  person,  and  How  to  be 
shall  be  mvided  into  paragraphs,  and  every  paragraph  shall  be  drawn, 
numbered  consecutively,  and  as  nearly  as  may  do  snail  bo  confined 

to  a  distinct  portion  of  the  subject.  Every  affidavit  shall  be  written 
or  printed  bookwiso.  No  costs  shall  bo  allowed  for  any  affidavit  or 
part  of  an  affidavit  substantially  departing  from  this  rule. 

8.  EvoiT  affidavit  shall  state  the  description  and  true  place  of  They  must 
abode  of  the  deponent.  contain 

9.  In  every  affidavit  made  by  two  or  more  deponents  the  names  correct  de- 
of  the  several  persons  making  the  affidavit  shall  bo  inserted  in  the  s^ption  and 
jurat,  except  tnat  if  the  affidavit  of  all  the  deponents  is  taken  at  address  of 
one  tune  by  the  same  officer  it  shall  be  sufficient  to  state  that  it  <iepo^ent. 
was  sworn  by  both  (or  all)  of  the  **  above-named  "  deponents.  Affidavits 

10 Every  affidavit  used  in  Probate  actions  shall  bo  filed  by  two 

in  the  I^bate  Registry.  .  .  .    There  shall  be  appended  to  every  deponents, 
affidavit  a  note  showing  on  whose  behalf  it  is  filed,  and  no  affidavit  Probate 
shall  be  filed  or  used  without  such  note  unless  the  court  or  a  judge  affidavits, 
shall  otherwise  direct.  where  to  be 

11.  The  court  or  a  judge  may  order  to  be  struck  out  from  any  ffi^d. 
affidavit  any  matter  which  is  scandalous,  and  may  order  the  cos^  Scandalous 
of  any  application  to  strike  out  such  matter  to  be  paid  as  between  matter, 
solicitor  and  client. 

12.  No  affidavit  having  in  the  jurat  or  body  thereof  any  inter-  Effect  of  inter- 
lineation, alteration,  or  erasure,  shall  without  leave  of  the  court  or  lincations, 

a  judge  be  read  or  made  use  of  in  any  matter  depending  in  court  alterations, 
unless  the  interlineation  or  alteration  (other  than  by  erasure)  is  ^^- 
authenticated  by  the  initials  of  the  officer  taking  the  affidavit,  or, 
if  taken  at  the  central  office,  either  by  his  initials  or  by  the  stamp 
of  that  office,  nor  in  the  case  of  an  erasure,  unless  the  words  or 
figures  appearing  at  the  time  of  taking  the  affidavit  to  be  written 
on  the  erasure  are  rewritten  and  signed  or  initialled  in  the  margin 
of  the  affidavit  by  the  officer  taking  it. 

13.  Where  an  affidavit  is  sworn  by  any  person  who  appears  to  Illiterate  or 
the  officer  taking  the  affidavit  to  be  illiterate  or  blind,  the  officer  blind  persons, 
shall  certify  in  the  jurat  that  the  affidavit  was  read  in  his  presence 

to  the  deponent,  that  the  deponent  seemed  perfectly  to  unacrstand 
it,  and  that  the  deponent  made  his  signature  in  the  presence  of  the 
officer.  No  such  affidavit  shall  be  used  in  evidence  in  the  absence 
of  this  certificate,  unless  the  court  or  a  judge  is  otherwise  satisfied 
that  the  affidavit  was  read  over  to  and  appeared  to  be  perfectly 
understood  by  the  deijonent. 

14.  The  court  or  a  judge  may  receive  any  affidavit  sworn  for  the  The  court 
purpose  of  being  used  in  any  cause  or  matter,  notwithstanding  any  may  overlook 
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any  irrogu-  defect  by  misdescription  of  parties  or  otherwise  in  the  title  or  jurat, 
larity  in  form,  or  any  other  irregularity  m  the  form  thereof,  and  may  direct  a 
&o-  memorandum  to  be  made  on  the  document  that  it  ha^  been  so 

received. 

Stamping.  15.  In  cases  in  which  by  the  present  practice  an  original  affidavit 

is  allowed  to  be  used,  it  shall  before  it  is  used  be  stamped  with  a 

proper  filing  stamp,  and  shall  at  the  time  when  it  is  used  be 

dehvered  to  and  left  with  the  proper  officer  in  court  or  in  chambers, 

who  shall  send  it  to  be  filed.    An  office  copy  of  an  affidavit  may  in 

all  cases  be  used,  the  original  affidavit  having  been  previously 

filed,  and  the  copy  duly  authenticated  with  the  seal  of  the  office. 

Parties  and  16.  No  affidavit  shall  be  sufficient  if  sworn  before,  the  solicitor 

their  solici-       acting  for  the  party  on  whose  behalf  the  affidavit  is  to  be  used,  or 

tors, &c., must  before  any  agent  or  corrosi)ondent  of  such  solicitor,  or  before  the 

fh^-^ffi'  party  himself. 

their  am-  ^7.  Any  affidavit  which  would  be  insufficient  if  sworn  before  the 

^  solicitor  himself  shall  bo  insufficient  if  sworn  before  his  clerk,  or 

Insoffidency.  partner. 

Limit  of  time  18.  Where  a  special  time  is  limited  for  filing  affidavits,  no 
for  filing.         affidavit  filed  after  that  time  shall  be  used,  unless  by  leave  of  the 

court  or  a  judge. 
Orders  ex  19.  Except  by  leave  of  the  court  or  a  judge  no  order  made  ex 

parte,  foxmdod  parte  in  court  founded  on  any  affidavit  shall  be  of  any  force  unless 
on  affidavit,      the  affidavit  on  which  the  application  was  made  was  actually  made 

before  the  order  was  applied  for,  and  produced  or  filed  at  the  time 

of  making  the  motion. 
Affidavits  21.  All  affidavits  which  have  been  previously  made  and  read  in 

road  in  court  court  upon  any  proceeding  in  a  cause  or  matter  may  be  used  before 
admissible  in    tho  judge  in  chambers. 

chambers.  24.  Every  certificate  on  an  exhibit  referred  to  in  an  affidavit 

Marking  signed  by  the  commissioner  or  officer  before  whom  the  affidavit  is 

certificates  on    sworn  shall  be  marked  with  tho  short  title  of  tho  cause  or  matter, 
exhibits.  25.  Within  fourteen  days  after  a  consent  for  taking  evidence  by 

Trial  on  affidavit  as  between  the  parties  has  been  given,  or  wimin  such  time 

affidavit.  as  the  parties  may  agree  upon,  or  the  court  or  a  judge  may  allow, 

Filinjr  plaintiff  shall  file  his  affidavits  and  deliver  to  the  defendant  or 

affidimts  on      ^^  solicitor  a  list  thereof. 

consent  by  26.  The  defendant,  within  fourteen  days  after  delivery  of  such 

plaintiff.  list,  or  within  such  time  as  the  parties  may  a§;ree  upon,  or  the 

Bv  defendant    ^^  ^^  ^  judge  may  allow,  shall  file  his  affidavits  and  deliver  to 

^  '  the  plaintiff  or  his  solicitor  a  list  thereof. 

Plaintiffs  27.  Within  seven  days  after  the  expiration  of  the  last-mentioned 

reply.  fourteen  days,  or  such  other  time  as  aforesaid,  the  plaintiff  shall  file 

his  affidavits  in  reply,  which  affidavits  shall  be  confined  to  matters 

strictly  in  reply,  and  shall  deliver  to  the  defendant  or  his  solicitor 

a  list  thereof.* 
Cross-exami-        28.  When  the  evidence  is  taken  by  affidavit,  any  party  desiring 
nation  of  to  cross-examine  a  deponent  who  has  made  an  affidavit  filed  on 

deponents.        behalf  of  the  opposite  party  may  serve  upon  the  party  by  whom 

such  affidavit  has  been  filed  a  notice  in  writing,  requiring  the  pro- 

>  There  may  be  confirmation.  Peacock  v.  Sarper,  26  W.  R.  109 ;  and 
W.  N.  1877,  p.  261. 
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duction  of  the  deponent  for  cross-examination  at  the  trial,  such 
notice  to  be  BeTvoa  at  any  time  before  the  expiration  of  fourteen 
days  next  after  the  end  of  the  time  allowed  for  filing  affidavits  in 
reply,  or  within  such  time  as  in  any  case  the  court  or  a  judge  may 
8]^eciaIlyappoint ;  and  unless  such  dci)oncnt  is  produced  accordingly, 
his  aflftdayit  shall  not  be  used  as  eyidcnco  unless  by  the  ppcciul 
leaye  of  the  court  or  a  judge.  The  party  producing  such  deponent 
for  cross-examination  shall  not  be  entitled  to  demand  the  expenses 
thereof  in,  the  first  instance  from  the  party  requiring  such  pro- 
duction.^ 

29.  The  party  to  whom  such  notice  as  is  mentioned  in  the  last  Compelling 
preceding  rule  is  given  shall  be  entitled  to  compel  the  attendance  of  attendance  of. 
the  deponent  for  cross-examination  in  the  same  way  as  he  might 

compel  the  attendance  of  a  witness  to  be  examined. 

30.  When  the  evidence  under  this  order  is  taken  by  affidavit,  Printing. 
sach  evidence  shall  be  printed,  and  the  notice  of  trial  shall  be  given  Notice  of 
at  the  same  time  after  the  close  of  the  evidence  as  in  other  cases  is  trial,  &c. 
by  those  rules  provided  after  the  close  of  the  pleadings :  provided 

that  other  affidavits  may  be  printed  if  all  the  parties  interested 
consent  thereto,  or  the  court  or  a  judge  so  order :  provided  also  that 
Una  rule  shall  not  ap])ly  in  the  Probate,  Divorce,  and  Admiralty 
Division  to  default  acnons  in  rtm,  or  references  in  actions,  or  actions 
for  limitation  of  liability,  unless  the  court  or  a  judge  shall  other- 
wise order. 

In  oontcntious  business  affidavits  should  bo  entitled  "  in  By  affidavits, 
the  cause,"*  &o. 

Proof  of  a  will  in  solemn  form  by  alfidant  when  nono 
of  the  parties  cited  appear,  is  not  permitted  under  Eule  1 
of  this  Order,  as  non-appearance  may  be  through  reliance 
on  the  examination  of  the  attesting  witnesses  in  open  court.^ 

The  old  practice  before  the  Probate  Act  was  to  object  at 
the  hearing  to  any  material  facts  in  affidavits  being  read 
which  were  not  included  in  the  pleading.^  On  motion  for 
leave  to  file  affidavits  answering  those  prepared  by  the 
other  side,  and  not  mentioned  in  the  pleading,  the  court 
held  the  old  practice  reasonable,  that  the  court  at  the  trial 
should  determine  what  was  material  and  what  not  in  the 
affidaritSy  and  then  call  on  the  other  side  to  answer  what 
was  material.  The  common  law  court  allowed  affidavits 
in  reply  to  be  prepared,  and  filed,  and  road,  if  found 

1  On  diaobedicnee  to  an  order  ibid.  456;  and  JRe  WooUey't  Tnttttf 
fur  attendance  to  bo  cross-cxn-  ibid.  783.  FrcHh  oyidcnce  is  ad- 
mined,  see  Meifrick  v.  James^  W.  N.  mittod  when  arising  if  the  party 
19th  May,  1877,  p.  120.  has  been  taken  by  surprise,  Bigtby 

*  SpiUety,  6  L.  T.,  N.  S.  248.  v.  LUkcruoHy  4  Ch.  D.  24,  onapp<^. 

'  Cook  V.  Tomlinaony  24  W.  R.  *  See  Rule  69  C.  B.,  post,  Ap- 

851 ;  and  see  also  Broxcn  y.  White^  pendix. 
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requisite.  This  was  done  here.  AflBdavits  in  answer  to 
the  charges  against  a  party's  character  were  prepared. 
Those  charges  were  not  preferred  at  the  trial,  and  affi<lavih 
of  contradiction  were  not  allowed  to  be  read.^ 


Attendance 
oonoeming 
and  produc- 
tion of  testa« 
mentary 
papers. 


'WlthHolding 
wills  or  infor- 
mation con- 
cerning them. 


TESTAMENTARY  PAPERS. 

The  court  has  power  to  order  the  attendance  for  exami- 
nation of  witnesses,  production  of  deeds,  &o.,^  and  also  to 
enforce  those  orders.^  It  may  also  on  motion^  or  petition, 
or  summarily  order  the  production  of  testamentary  papers 
where  necessary,  or  attendance  for  examination  concerning 
them.* 

No  person  has  a  right  to  keep  a  disputed  will  in  his 
possession,  and  if,  after  notice,  he  still  does  so,  he  renders 
himself  liable,  imder  the  above  section,  to  the  costs  of  pro- 
ceedings for  its  production.  This  is  in  accordance  with 
the  old  practice.*    This  applies  also  to  duplicate  wills.® 


SUBP(ENAS. 

Under  sect.  24^  a  subpoena  issues  (against  a  party),  as  a 

matter  of  course,  to  deposit  the  will  in  the  registry  if  it  is 

*f  S^^°^   known  that  he  has  it,  or  that  it  is  imder  his  control.     If  it 

is  thought  that  he  knows  anything  about  it,  though  it  is 

not  in  his  possession,  he  is  ordered  to  attend  for  examina- 


Power  to 
examine 
witnesses  as 


*  Cordeux  v.  Trailer ^  4  Sw.  &  Tr. 
61. 

2  C.  P.  A.  1857,  8.  24,  "The 
Court  of  Probate  may  require  the 
attendance  of  any  i)arii^  in  person, 
or  of  any  person  whom  it  may  think 
fit  to  examine  or  cause  to  be  exa- 
mined in  any  suit  or  other  pro- 
ceeding in  respect  of  matters  or 
causes  testamentary,  and  may  exa- 
mine or  cause  to  be  examined  upon 
oath  or  affirmation,  as  the  case 
may  require,  parties  and  "witnesses 
by  word  of  mouth,  and  may,  cither 
before  or  after  or  "with  or  without 
such  examination,  cause  them  or 
any  of  them  to  be  examined  on  in- 
terrogatories, or  receive  their  or 
any  of  their  i^davits  or  solemn 
affirmations,  as  the  case  may  be; 


and  the  court  may  by  writ  require 
such  attendance,  and  order  to  be 
produced  before  itself  or  otherwise 
any  deeds,  evidences,  or  "writings, 
in  the  same  f  orm^  or  nearly  as  may 
be,  as  that  in  which  a  writ  subpatta 
ad  testificandum  f  or  of  subpama  dueet 
tecum  f  is  now  issued  by  any  of  her 
majesty's  superior  courts  of  law  at 
Westminster;  and  every  person  dis- 
obeying any  such  "writ  snail  bo  con- 
sidered as  in  contempt  of  the  court, 
and  also  be  liable  to  forfeit  a 
sum  not  exceeding  one  hundred 
pounds." 

^  See  sect.  25,  ibid.,  post,  p.  321. 

*  See  sect.  26,  ibid.,  pott,  p.  322. 

^  See  Cunningham  y.  Seymour.  2 
Phillim.  260. 

«  Killican  y.  Parker,  1  Lee,  662. 
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tion.  The  order  is  usually  in  the  alternative,  either  to 
deposit  the  will  in  the  registry,  or  to  attend  for  examina- 
tion oonceming  it. 

B.  73,  C.  B.  Applications  for  an  order  for  the  production  of  Production  of 
papers  or  writings,  purporting  to  be  testamentary,  may  be  made  willa. 
to  the  judge  by  motion,  or  by  summons,  when  a  suit  in  i)ending, 
and  by  motion  upon  affidavit  when  no  suit  is  pending.  If  it  can 
be  shown  that  a  testamentary  paper  is  in  the  possesrion,  within  the 
power,  or  under  the  control  of  any  person,  a  subjxsna  for  the  pro- 
duction of  the  same  may  bo  obtained  by  a  registrar's  order  founded 
on  an  affidavit.  Forms  of  subpoenas  applicable  to  those  cases  are 
given,  Nos.  21  and  22,  and  forms  of  pnecix>o,  Nos.  23  and  2-1. 

By  C.  P.  A.  1858,  s.  23,^  the  principal  registrars  have  Beglstrani' 
almost  similar  powers,  under  certain  circumstances,  with  P®^®™- 
stringent  penalties  for  default. 

Attesting  witnesses  refusing  to  make  the  usual  affidavit  Example. 
of  due  execution  in  the  registry  may  he    summoned  to 
attend  and  give  evidence  at  the  principal  registry  under 
this  section.^ 

A  solicitor  for  executors  who,  though  knowing,  would 
not  say  who  had  the  will,  was  ordered  to  attend  at  the 
principal  registry  on  a  certain  day,  unless  in  the  meantime 
the  will  was  deposited  in  the  district  registry.' 

The  next  section*  points  out  the  powers  of  the  court  to 
enforce  its  orders,  inter  alia^  under  sects.  24  and  26. 


1  C.  P.  A.  1868,  8.  23,  "  It  shall 
be  lawfol  for  a  registrar  of  the 
principal  rcinstry  of  the  Court  of 
Probate,  and  whether  any  suit  or 
other  proceeding  shaU  or  shall  not 
be  pending  in  the  said  court,  to 
issue  a  subpoena  requiring  any  per- 
son to  prodace  and  bring  into  the 
prinoipal  or  any  district  registry, 
or  otherwise,  as  in  the  said  sub- 
poena may  be  directed,  any  paper 
or  writing  being  or  purporting  to 
be  teetamentatj,  which  may  be 
shown  to  be  m  the  possession, 
within  the  power,  or  under  the 
control  of  such  person;  and  such 
person,  upon  being  duly  served 
with  itie  said  subpoena,  shaU  be 
bound  to  produce  and  bring  in  such 
paper  or  writing,  and  shall  be  sub- 

D. 


ject  to  the  like  process  of  contempt 
m  case  of  default  as  if  ho  had  been 
a  party  to  a  suit  in  the  said  court, 
and  hadbecn  ordered  by  th  e  j  udgc  of 
the  Court  of  Probate  to  produce  and 
bring  in  such  paper  or  writing.'* 

«  Jlauier,  26  L.  T.,  Prob.  951. 

'  MS. 

*  Sect.  25,  "The  Court  of  Pro- 
bate shall  have  the  like  powers, 
jurisdiction,  and  authority  for  en- 
forcing the  attendance  of  persons 
required  bv  it  as  aforesaid,  and 
for  punishing  jiersons  failing, 
neglecting,  or  refusing  to  pro- 
duce deeds,  evidences  or  writings, 
or  refusing  to  appear  or  to  be 
sworn,  or  make  affirmation  or  de- 
claration, or  to  give  evidence,  or 
guilty  of  contempt,  and  generally 
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Sect.  26^  applies  to  any  document  "  being  or  purporting 
to  be  testamentary,  which  may  bo  sho\vn  to  be  in  the 
possession  or  under  the  control  of  such  person,"  and 
whether  a  suit  be  pending  or  not.  The  course  usually 
adopted  under  this  section  is  to  order  interrogatories  ^  to 
be  administered,  and  if  they  are  not  answered  satisfactorily 
to  order  attendance  for  examination.  If  that  is  found  to 
be  insufficient,  more  stringent  means  are  employed  in  the 
form  of  a  writ  for  attachment,  but  this  writ  is  seldom 
issued  except  in  cases  of  extreme  necessity,  and  when  no 
other  available  means  ^vill  suffice.  Usually,  after  it  has 
issued,  it  is  ordered  to  lie  in  the  registry  for  a  fortnight, 
or  some  other  convenient  time,  during  which  notice  of  its 
issue  is  given  to  the  party  in  contempt,  who,  till  the 
allotted  interval  expires,  has  a  locus  pceniteniice,  and  may 
still  escape  the  exceedingly  unpleasant  penalties  of  con- 
tempt.^ 
Subpoenas,  Subpoenas  are  issued  both  in  non-contentious  and  con- 

where^sued.   tentious  proceedings,  and  fi-om  the  principal  registry  only.* 


for  enforcing  all  orders,  decrees, 
and  judgments  made  or  given  by 
ihe  court  under  this  act,  and  other- 
wise in  relation  to  the  matters  to 
be  inquired  into  and  done  by  or 
under  the  orders  of  the  court  under 
this  act  as  are  by  law  vested  in  the 
High  Court  of  Chancery  for  such 
purposes  in  relation  to  any  suit  or 
matter  depending  in  such  court." 

1  Sect.  26,  *'  The  Court  of  Pro- 
bate may,  on  motion  or  petition,  or 
otherwise,  in  a  summary  way, 
whether  any  suit  or  other  pro- 
ceedings shall  or  shall  not  be 
pending  in  the  court  with  respect 
to  any  probate  or  administration, 
order  any  person  to  produce  and 
bring  into  the  principal  or  any  dis- 
trict registry,  or  otherwise  as  the 
court  may  direct,  any  paper  or 
writing  being  or  purporting  to  be 
testamentary,  which  may  be  shown 
to  be  in  the  possession  or  under  the 
control  of  such  person  ;  and  if  it  bo 
not  shown  that  any  such  paper  or 
writing  is  in  the  possession  or 
under  the  control  of  such  person, 


but  it  shall  appear  that  there  are 
reasonable  grounds  for  believing 
that  ho  has  the  knowledge  of  any 
such  paper  or  writing,  the  court 
may  direct  such  person  to  attend 
for  the  purpose  of  being  examined 
in  open  court,  or  upon  interroga- 
tories respecting  the  same,  and 
such  person  shall  be  bound  to 
answer  such  questions  or  interro- 
gatories, and,  if  so  ordered,  to 
produce  and  bring  in  such  paper 
or  writing,  and  shall  be  subject  to 
the  like  process  of  contempt  in  case 
of  default  in  not  attending  or  in 
not  answering  such  questions  or 
interrogatories,  or  not  bringing  in 
such  paper  or  writing,  as  he  would 
have  been  subject  to  in  case  he  had 
been  a  party  to  a  suit  in  the  court 
and  had  made  such  default ;  and 
the  costs  of  any  such  motion,  peti- 
tion, or  other  proceeding  shall  be 
in  the  discretion  of  the  court.** 
2  For  precedent,  see  Appendix. 
^  Parkinson  v.  Thornton^  post, 
*  See  r.  79,  D.  R.,  Non-C.  B., 
post,  Citation,  p.  339. 
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By  the  23rd  section  of  the  Probate  Act  of  1858,  the  Regristrara 
power  to  ifisue  subpoenas  to  bring  in  testamentary  papers  t]hcm^M*° 
already  conferred  upon  the  court,  is  also  conferred  on  the  «?ga^^ 
principal  registrars,  with  like  penalties  for  contempt. 

The  powers  of  the  court  to  enforce  attendance  for  exa-  Thw  power  is 
mination  are  not  allowed  to  be  exercised  in  cases  whore  exorewed  ^ 
there  is  no  necessity  for  it. 

Attesting  witnesses,  having  received  an  informal  notice  Examples. 
to  attend  at  a  solicitor's  office  for  examination  touching 
the  will  they  had  attested,  on  pain  of  compulsory  aj)- 
pearonce  in  London  at  their  own  expense,  declined  at- 
tendance, except  in  obedience  to  a  subpcena  of  the  Court 
of  Probate,  whereupon,  with  the  same  object,  an  order 
of  the  court  was  sought,  directing  their  attendance  at 
the  court.  The  order  was  refused,  as  without  pre- 
cedent, and  unnecessary.  The  object  hero  was  to  satisfy 
the  plointiil  whether  she  should  oppose  the  will.  In- 
stead of  putting  the  parties  to  the  proof  of  the  will,  and 
giving  notice  that  she  only  intended  to  cross-examine 
tiie  attesting  witnesses  in  open  court,  she  proposed  that 
there  should  be  a  preliminary  inquiry,  so  that,  if  their 
answers  were  unsatisfactory,  she  might  then  dispute  the 
will.  It  was  clear  to  the  court  from  the  affuiuvitH  that  the 
witnesses  had  refused  to  give  information  as  to  the  nature 
of  their  evidence.^ 

An  attesting  witness  must,  however,  when  called  upon 
to  do  so,  give  evidence  relating  to  the  will.  "  lie  here 
refuses,"  said  the  President,  "  to  do  what  he  is  put  in  a 
position  to  do  if  requisite,  and  files  no  affidavit  showing 
his  reasons  for  refusing.  Failing  a  satisfactory  affidavit, 
he  must  appear  at  the  principal  registry  upon  his  suhjmna 
in  a  fortnight.^ 

All  examinations  of  persons  under  these  sections  must  Thoexomina- 
be  either  in  open  court,  or  by  interrogatories.     They  can-  li°o^^^^t, 

»  EvuM  V.  JoneSf  36  L.  J.,  Prob.  =  See  0.  P.  Act,  1867,  8.   24, 

70.  ante^  p.  320 ;  Edmunds,  MS. 

Y  2 
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or  by  inter-     not,  for  instance,  be  taken  before  district  registrars,  as  the 

rofifatories.  i   x    j        •  p  v  i 

statute  gives  no  power  for  such  a  course.' 
A  writ  of  A  subposfia  had  been  personally  served  upon  an  indi- 

attachment  i8..i.i.        .  ..  .  -iJi*  ,» 

not  granted     vidual  to  bring  in  a  testamentary  paper  under  this  section, 
in  the  first       ^^^  jjg^j  \yQQjx  disobeyed,  whereupon  the  court  was  moved 
for  an  attachment.     This,  however,  was  refused,  as  above 
pointed  out,  in  the  first  instance,  as  there  might  be  some 
misapprehension,  and  the  party  might  not  have  the  will  in 
her  possession.     An  order  was  then  made  for  her  personal 
attendance  in  a  week.^ 
Alteration  of        A  person  being  served  with  a  subpoena  in  1875,  under 
for^^-"^  sect.  26  of  the  Court  of  Probate  Act  of  1857,  faUed 
ment  under      to   comply  with  it,   and  thereupon  a  motion  was  made 
Acta.  for  an  attachment  against  him,  still  under  the  old  proce- 

dure. But  the  President  held  that  the  new  procedure 
must  be  complied  with,^  which  is  to  the  effect  that  no  writ 
of  attachment  shall  be  issued  without  the  leave  of  the 
court,  to  be  applied  for  after  notice  to  the  party  against 
whom  the  attachment  is  to  be  issued.  "  The  notice,"  con- 
tinued the  President,  "  is  substituted  for  the  rule  nm\  and 
such  notice  must  be  given  before  I  grant  this  applica- 
tion."^ 
I*rooeeding8  The  following  case  relates  also  to  the  practice  in  a  proceed- 
^^ppear-  ^^  ^j  ^^^^  description.  Probate  of  a  deceased  testator's 
will  was  granted  to  his  executors  in  a  district  registiy. 
Subsequently,  on  affidavit  that  the  testator  had  executed  a 
later  will,  mentioning  the  names  of  the  executors,  they 
were  ordered  to  attend  in  the  court  for  examination 
"  touching  their  knowledge  of  the  testamentary  writings 
or  writing  of  the  testator  deceased."  Counsel  for  the  next 
of  kin  and  heir-at-law  having  examined  one  of  the  persons 
appearing,  it  was  sought  to  re-examine  her  by  counsel 
seeking  to  appear  on  her  behalf.     On  objection  taken  that 

t  X«irj,  2  P.  &  D.  468 ;  41L.J.,  »  By  Order  XLIV.  r.  2 ;  B.S.C. 

Prob.  41.  1883. 

•  Farkimon  v.  Thornton ^  37  L.  J.,  *  Baigmt  y,  B,,    1    P.   D.   421 

Prob.  3.  (1871). 
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the  inquiiy  was  only  preliminaiy,  and  to  enable  the  heir- 
at-law  to  determine  whether  he  ought  to  institute  a  suit, 
Sir  J.  P.  Wilde  permitted  the  appearance  of  counsel  for 
the  person  under  examination,  on  the  ground  that  in  the 
proceeding  bearing  the  nearest  analogy  to  this,  that  of  the 
examination  of  a  bankrupt,  counsel  was  permitted  to  exa- 
mine him  on  his  own  behalf.  Here  the  evidence  of 
another  of  the  persons  summoned  to  appear  affected  the 
conduct  of  the  one  already  examined,  whereupon  the 
court  permitted  her  counsel  to  put  further  questions  to 
her.* 

The  course  to  be  followed  on  voluntary  appearance  is 
contained  in  the  following  rules.  The  time  for  appear- 
ance varies,  but  it  is  usually  eight  days. 

The  person  bringing  in  such  a  paper  as  is  here  specified 
must  obey  the  following  rules : — 

84  P.  B.  Any  person  bringing  in  a  will  or  testamentary  paper,  in  Probate 
obedience  to  a  subpoena,  is  to  take  it  in  the  first  instance  to  the  RoIbr,  Non- 
clerk  of  the  papers,  who  T^dll  prepare  a  minute  to  be  signed  by  the  C.  B. 
registrar  to  whom  the  will  or  paper  brought  in  is  to  bo  delivered,  Subpconas  to 
and  the  registrar  will  sign  the  minute  recording  the  delivery  bring  in 
thereof.  testamentary 

85  P.  R.  The  minute  is  to  be  entered  in  the  book  of  registrar's  papers, 
minutes  in  the  usual  manner ;  and  the  f(X)  for  entrv,  and  a  further 

foe  for  filing  each  testamentary  paper,  will  then  be  j)ayable.  If 
these  fees  should  not  be  paid  by  the  person  bringing  in  the  will  or 
paper,  the  same  are  to  be  charged  to  the  ])crson  who  may  first  ai>ply 
to  the  clerk  of  the  papei*s  to  make  use  of  tlie  will  or  paper  so  brought 
in.  In  case  the  person  biinging  in  a  will  or  testamentary  paper 
may  desire  to  have  a  voucher  for  its  delivery  into  the  registry,  ho 
may  take  an  office  copy  of  the  minute  on  paying  the  usual  fee  for 
the  same. 

86  P.  E.  Any  person  served  with  a  subpoRna  to  bring  in  a  testa- 
mentary paper  is  at  liberty  to  enter  an  ai>pearance  on  payment  of 
the  usual  fees,  if  he  thinks  fit  to  do  so. 

87  P.  11.  The  time  fixed  by  a  waniing  or  citation  for  entering  an  Time  aUowed 
appearance,  or  by  a  anhpoenuy  to  bring  in  a  testamentary  paper,  for  appearing 
shall,  in  all  cases,  be  exclusive  of  Sundays,  Christmas  I)ay,  and  to  a  warning, 
Good  Friday.  *  citation,  or 

subpcDna. 

A  person's  costs  on  appearance  to  a  subpoena  are  those  of 
a  witness,  and  he  can  either  demand  them  first  or  sue  for 
them  afterwards,  but  when  he  becomes  a  party  to  a  suit  in 

»  Coptf  36  L.  J.,  Prob.  83. 
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which  he  has  no  interest  he  may  be  oondenined  in  the 
costs  incurred  through  his  appearance.^ 

Subpoenas,  E.  26.  Where  it  is  intended  to  sue  out  a  suhpcena^  a  praecipe  for 

Ord.  37,  that  purpose,  in  the  Form  No.  21,  in  Appendix  G.,  and  containing 

R.  S.  C.  1883.  the  name  or  firm  and  the  place  of  business  or  residence  of  the 
solicitor  intending  to  sue  out  the  same,  and,  where  such  solicitor  ia 
agent  only,  then  also  the  name  or  firm  and  place  of  business  or 
residence  of  the  principal  solicitor,  shall  in  all  cases  be  delivered 
and  filed  at  the  central  office. 

R.  27.  A  "writ  of  suhpoma  shall  be  in  one  of  the  Forms  1  to  7  in 
Appendix  J.,  with  such  variations  as  circumstances  may  require. 

R.  28.  Where  a  suhpoena  is  required  for  the  attendance  of  a  witness 
for  the  purpose  of  proceeding  in  chambers,  such  suhpoena  shall  issue 
from  the  central  office  upon  a  note  from  the  judge. 

R.  29.  Every  subpoena  other  than  a  subpcena  duces  tecum  shall 
contain  three  names  where  necessary  or  required,  but  may  contain 
any  larger  niunber  of  names. 

R.  30.  No  more  than  three  persons  shall  be  included  in  one 
subpcena  duces  tecum,  and  the  party  suing  out  the  same  shall  be  at 
Hberty  to  sue  out  a  subpcena  for  each  person  if  it  shall  be  deemed 
necessary  or  desirable. 

R.  31.  In  the  interval  between  the  suing  out  and  service  of  any 
subpoena  the  party  suing  out  the  same  may  correct  any  error  in  the 
names  of  paities  or  witnesses,  and  may  have  the  writ  resealed  upon 
leaving  a  corrected  prccdpe  of  such  subpoena  marked  with  the  words 
**  altered  and  re-sealed,"  and  signed  with  the  name  and  address  of 
the  solicitor  suing  out  the  same. 

R.  32.  The  service  of  a  subpoena  shall  be  effected  by  delivering  a 
copy  of  the  writ,  and  of  the  indorsement  thereon,  and  at  the  same 
time  producing  the  original  wiit. 

R.  33.  Affidavits  filed  for  the  purpose  of  proving  the  service  of  a 
subpoena  upon  any  defendant  must  state  when,  where,  and  how,  and 
by  whom,  such  service  was  effected. 

R.  34.  The  service  of  any  subpoena  shall  be  of  no  validity  if  not 
made  within  twelve  weeks  after  the  teste  of  the  writ. 


MOTIONS  CONCERNING  TESTAMENTARY  PAPERS. 

Motions  concerning  production  of  testamentary  papers 
are  usually  as  follows : — 
Motions,  (1)  For  the  production  of  papers  purporting  to  be  testa- 

teet^^tary.  mentary.^  (2)  Or  for  an  order  for  the  examination  in  open 
court,  or  on  interrogatories  of  a  person  who  has  possession 
or  knowledge  of  testamentary  papers.  Sect.  26,  which 
is  based  upon  the  old  procedure,  renders  any  person ^  coming 
within  its  terms,  liable  to  contempt  for  disobeying  them. 

>  Jaehwn  v.  Floyetf  MS.  ^  On  affidavit  under  sect.  26,  <mte^ 

p.  322 ;  and  rule  73,  0.  B. 
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A  legatee  may  call  upon  an  executor,^  an  executrix  upon 
her  creditor.^  A  solicitor  withholding  a  client's  will,  after 
Lis  decease,  as  a  lien  for  costs  incidental  to  the  making  of 
the  will,  exceeds  his  rights,  for  there  is  no  lien  upon  a  will.' 

A   deposited   his   will    with   B.,   his   executrix.     B.  Example. 
left  it  in  the  hands  of  C.  on  A.'s  death ;  C.  refused  to 
restore  the  will  to  B.  till  B.  had  paid  her  a  debt  she  owed 
her.    B.  applied  to  the  court.     C.  was  peremptorily  ordered 
to  bring  in  the  will  to  the  registry.^ 

By  sect.  27*  (21  &  22  Vict.  c.  96),  requisitions  may  be 
issued  to  persons  mentioned  in  sect.  89,  0.  P.  A.  1857,® 
for  the  transmission  of  a  single  paper. 


DEPOSIT  OF  WILLS. 

Disputed  wills  should  not  be  kept  in  the  possession  of  Disputed 
the  parties,  but  lodged  in  the  registry  for  safe  custody 
pending  the  decision  of  the  Probate  Division  regarding 
them.^ 

By  sect.  66,  0.  P.  A.,  1857,  all  original  wills  brought 


1  Tucker  v.  PhippSy  3  Atk.  360. 

*  Bethnn  v.  Dinmurey  1  Lee,  158. 
»  Ex  parte  LaWy  2  Ad.  &  EU.  46. 

*  Bethun  T.  Dinmure^  1  Leo,  159. 

*  C.  P.  A.  1858, 8.  27,  *;  Whereas 
doubts  have  been  entertained  whe- 
ther a  requisition  can  be  issued 
under  sect.  89  of  the  Court  of  Pro- 
bate Act  for  the  transmission  of 
one  or  more  papers  only,  not  being 
aU  the  papers  and  documents  in  the 
custody  01  the  person  to  whom  any 
such  requisition  may  be  addressed: 
Be  it  therefore  enacted  and  de- 
clared, that  the  said  section  shall 
be  construed  to  extend  to  all  re- 
quisitions, whether  for  the  trans- 
mission of  one  or  of  more  records, 
wills,  grants,  probates,  letters  of  ad- 
ministration, administration  bonds, 
notes  of  administration,  court  books, 
calendars,  deeds,  processes,  acts, 
proceedings,  or  other  instruments 
relating  exclusively  or  principally 
to  natters  and  causes  testamen- 
tary.*' 

•Sect.  89.  "The  acting  judge  and 
registrar  of  ev^^y  court,  and  other 
person  now  having  junsdiction  to 


grant  probate  or  administration, 
and  evx»ry  person  having  the  cus- 
tody of  the  documents  and  papers 
of  or  belonging  to  such  court  or 
person,  shall,  upon  receiving  a  re- 
quisition for  that  purpose,  under 
the  seal  of  the  Court  of  Probate, 
from  a  registrar,  and  at  the  time 
and  in  the  manner  mentioned  in 
such  requisition,  transmit  to  the 
Court  of  Probate,  or  to  such  other 
place  as  in  such  requisition  shall 
be  specified,  all  records,  wills, 
grants,  probates,  letters  of  admi- 
nistration, administration  bonds, 
notes  of  administmtion,  court 
books,  calendars,  deeds,  processes, 
acts,  proceedings,  writs,  docu- 
ments, and  every  other  instrument 
relating  exclusively  or  principally 
to  matters  or  causes  testamentary, 
to  be  deposited  and  arranged  in  the 
registry  of  each  district,  or  in  the 
principal  registry,  as  the  case  may 
require,  so  as  to  be  easy  of  refer- 
ence, imder  the  control  and  direc- 
tion of  the  court.*' 

^  Cunningham     v.     Seymour.     2 
Phillim.  260. 
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Willfl  brought  into  oourt  axe  there  deposited,^  and  a  calendar  of  all  neoes- 
Bary  particulars  in  relation  to  them,  or  to  administrations 
under  intestacies,  is  printed  from  time  to  time,  and,  by  s.  68,^ 
transmitted  to  district  registries  for  public  inspection  on 
payment  of  one  shilling,  and  copies  can  be  obtained  there 
of  the  wills  or  grants  upon  payment  of  a  fee  fixed  by  rule, 
or  at  the  principal  registry  under  sect.  69.' 

PROBATE,  WHEN  EVIDENCE  IN  REALTY  SUITS. 

And,  by  sect.  64,*  upon  notice  given,  the  probate  of  a 
will  is  evidence  of  its  validity,  in  suits  concerning  realty, 
unless  the  will  is  disputed. 

ATTACHMENTS. 

Attachments  issue  in  non-contentious  and  contentious 
business.     They  are  writs  to  the  sheriff  to  bring  the  persons 


1  Sect.  67. 

>  Sect.  68.  <' The  registrars  shall 
caase  a  printed  copy  of  every  calen- 
dar to  be  transmitted  through  the 
post  or  otherwise  to  each  of  the 
district  registries,  and  to  the  office 
of  her  majesty's  prerogative  in 
Dablin,  the  office  of  the  commissary 
of  the  county  of  Midlothian  in  Edin- 
burgh, and  such  other  offices,  if  any, 
as  the  Court  of  Probate  shall  from 
time  to  time  by  rule  or  order  direct, 
and  every  printed  copy  of  a  ca- 
lendar so  transmitted  as  aforesaid 
shaU  be  kept  in  the  registry  or 
office  to  which  it  is  transmitted, 
and  may  be  inspected  by  any  per- 
son on  payment  of  a  fee  of  one 
shilling  for  each  search,  without 
reference  to  the  number  of  calendars 
inspected.'* 

>  Sect.  69.  "An  official  copy  of 
the  whole  or  any  part  of  a  will,  or 
an  official  certificate  of  the  grant  of 
any  letters  of  administration,  may 
be  obtained  from  the  registry  or 
district  registry  where  the  will  has 
been  proved  or  the  administration 
granted,  on  the  pajrment  of  such 
Fees  as  shaU  be  fixed  for  the  same 
by  the  rules  and  orders  under  this 
act." 

*  Sect.  64.  <*  In  any  action  at  law 
or  suit  in  equity,  where,  according 
to  the  existing  law,  it  would  be 


necessary  to  produce  and  prove  an 
original  wiU  in  order  to  establish  a 
.  devise  or  other  testamentary  dispo- 
sition of  or  affecting  real  estate,  it 
shall  be  lawful  for  the  party  intend- 
ing to  establish  in  proof  such  devise 
or  other  testamentary  disposition 
to  give  to  the  opposite  party,  ten 
days  at  least  before  the  trial  or 
other  proceeding  in  which  the 
said  proof  shaU  be  intended  to 
be  adduced,  notice  that  he  intends 
at  the  said  trial  or  other  pro- 
ceeding to  give  in  evidence  as 
proof  of  the  devise  or  other  testa- 
mentary disposition  the  probate  of 
the  said  will  or  the  letters  of  ad- 
ministration with  the  will  annexed, 
or  a  copy  thereof  stamped  with  any 
seal  of  tne  Court  of  Probate ;  and  in 
every  such  case  such  probate  or 
letters  of  administration,  or  copy 
thereof  respectivdy,  stamped  as 
aforesaid,  shall  be  si:d£cientevidenoe 
of  such  will  and  of  its  validity  and 
contents,  notwithstanding  the  same 
may  not  have  been  proved  in 
solemn  form,  or  have  been  otlier- 
wise  declared  vaUd  in  a  contentious 
cause  or  matter,  as  herein  provided, 
unless  the  party  reoeivmg  such 
notice  shall,  within  four  days  after 
such  receipt,  give  notice  that  he 
disputes  the  validity  of  suoh  devise 
or  other  testamentiuy  disposition.*' 
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named  in  the  writs  before  the  court  to  answer  for  their 
oontempt.^  In  contentious  business,  these  applications  may 
be  by  motion,^  and  they  may  be  applied  for  against  parties 
to  an  actioDy  either  by  motion  or  summons ;  in  non-con- 
tentiouSy  they  must  be  applied  for  by  motion. 

They  issue  also  under  the  following  rules  of  Ord. 
XLH.  E.  S.  C.  1883  :— 

E.  4.  A  jud^ent  for  the  payment  of  money  into  court  may  be 
enforced  by  writ  of  sequestration,  or  in  cases  in  which  attachment 
is  authorised  by  law,  by  attachment. 

B.  6.  A  judgment  for  the  recovery  of  any  property  other  than 
land  or  money  may  be  enforced : 

ia,\  By  wnt  for  delivery  of  the  property : 

\h,S  By  writ  of  attachment : 

fc.)  By  writ  of  sequestration. 

U.  7.  A  judgment  requiring  any  person  to  do  any  act  other  than 
the  payment  of  money,  or  to  abstain  from  doin^  anything,  may  be 
enforced  by  writ  of  attachment,  or  by  conunittal. 

And  any  orders  of  court  are  enforceable  by  attachment.* 

The  motion  or  summons  must  be  supported  by  an  Affidavits  on 
affidavit  of  service  of  the  judgment  or  order  of  court  for  °*°*^°^- 
disobedience  of  which  the  attachment  is  sought,  and  an 
affidavit  of  non-compliance  with  the  same,   and  of  ser- 
vice of  notice  of  motion  on  the  party,  or  his  solicitors  on 
the  record.^ 

E.  2.  No  writ  of  attachment  shall  be  issued  without  the  leave  of  R.  s.  C.  1883 
the  court  or  a  judge,  to  be  applied  for  on  notice  to  the  party  against  Ord.  44. 
whom  the  attachment  is  to  oe  issued. 

The  writ  is  not  issued  without  leave,  nor  till  after  notice 
to  the  party  in  default. 

Baigent  failed  on  subpoena  under  the  Probate  Act  of  Example. 
1857  to  bring  in  a  will.     Motion,  without  notice,  for  an 
attachment,  was  refused.^ 

The  application  should  be  inclusive  of  costs.     Subse-  j^tfoosts. 
quent  applications  for  the  costs  will  be  at  the  applicant's 
own  cost.® 

'  See  Dan.   Chanc.  Prac.,  At-  *  See  Browning  v.  Sabin^  6  Ch. 

T^OHXENTS.  B.  611 — M.   R.      For  forms,  see 

*  C.  P.  A.  1857,  S8.  24,  26,  ante.  Appendix,  Attachments. 
pp.  320,  321.  *  Baigent  v.  B.,  1  P.  D.  421. 

5  Ord.  XLII.  r.  24.  «  Abud  Y.Bichet,  2  Ch.  D.  629. 
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The  court  has      The  judge  may  grant  or  refuse  this  writ  absolutely,  or 
discretion.       on  terms  as  he  thinks  fit,  and  from  his  refusal  to  commit 
there  is  no  appeal.^ 


E.  S.  C.  1883, 
Ord.  42. 


Frodnction  of 
copy  of 
judgment. 


Form  of  writ 
and  indorse- 
ment. 


R.  1 1.  No  writ  of  execution  shall  be  issued  without  the  production 
to  the  oflBcer  by  whom  the  same  should  be  issued  of  the  judgment 
or  order  upon  which  the  writ  of  execution  is  to  issue,  or  an  office 
copy  thereof,  showing  the  date  of  entry.  And  the  officer  shall  be 
satisfied  that  the  proper  time  has  elapsed  to  entitle  the  creditor  to 
execution. 

The  judgment  or  order  also,  or  an  office  copy  showing 
the  date  of  entry,  must  be  produced  to  the  officer  who 
issues  the  writ,  and  he  must  be  satisfied  that  the  proper 
time  h£W  elapsed  to  entitle  the  judgment  creditor  to  execu- 
tion. 

R.  12.  No  writ  of  execution  shall  be  issued  without  the/party 
issuing  it,  or  his  solicitor,  filing  a  prcecipe  for  that  purpose.  The 
prcecipe  shall  contain  the  title  of  the  action,  the  reference  to  the 
record,  the  date  of  the  judgment,  and  of  the  order,  if  any,  direct- 
ing the  execution  to  be  issued,  the  names  of  the  parties  against 
whom,  or  of  the  firm  against  whose  goods,  the  execution  is  to  be 
issued ;  and  shall  be  signed  by  or  on  behalf  of  the  solicitor  of  the 
party  issuing  it,  or  by  the  party  issuing  it,  if  he  do  so  in  ^rson. 
The  Forms  m  Appendix  G.  shall  be  used,  with  such  yariations  as 
circumstances  may  require. 

The  applicant  or  his  solicitor  must  also  file  a  prcpcipe 
(see  the  Form,  Preecipe  for  Attachments),  with  particulars 
therein  as  specified. 

For  the  form  of  the  writ,  see  App.  H.,  No.  12. 

B.  1 3.  Every  writ  of  execution  shall  be  indorsed  with  the  name 
and  place  of  abode  or  office  of  business  of  the  solicitor  actually  suing 
out  tne  same,  and  when  the  solicitor  actually  suing  out  the  writ 
shall  sue  out  the  same  as  agent  for  another  solicitor,  the  name  and 
place  of  abode  of  such  other  solicitor  shall  also  be  indorsed  upon 
the  wiit ;  and  in  case  no  solicitor  shall  be  employed  to  issue  the 
writ,  then  it  shall  be  indorsed  with  a  memorandum  expressing  that 
the  same  has  been  sued  out  by  the  plaintift*  or  defendant  in  person, 
as  the  case  may  be,  mentioning  the  city,  town,  or  parish,  and  also 
the  name  of  the  hamlet,  street,  and  number  of  the  house  of  such 
plaintiff's  or  defendant's  residence,  if  any  such  there  be. 

The  particulars  of  indorsement  will  follow  this  order. 

1  Ashtcorth  v.  Outram,  6  Ch.  D.  (Debtors  Act,  1878),  s.  1,  embody- 
943;  and  see  41  &  42  Vict.  c.  54      ing  Debtors  Act,  1869. 
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For  directions  oonoeming  the  preparation  of  the  writ, 
see  the  following  rule : — ^ 

B.  108.  Such  writs,  when  ordered  to  issue,  are  to  be  prepared  by  Probate 
the  party  at  whose  instance  the  order  has  been  obtained,  and  taken  Rules,  G.  B. 
to  the  registry,  with  an  office  copy  of  the  order,  and,  when  approved  1865. 
and  signed  by  one  of  the  registrars,  shall  be  sealed  with  the  seal  of 
the  court,  and  it  shall  not  bo  necessary  for  the  judge  to  sign  such 
writs. 

For  duration  and  renewal,  proof  of  renewal,  and  period 
for  issue  of  writ,  &o.,  &o. : — 

B.  20.  A  writ  of  execution  if  unexecuted  shall  remain  in  force  for  R.  S.  C.  1883, 
one  year  only  from  its  issue,  imless  renewed  in  the  manner  herein-  Ord.  42. 
after  provided ;  but  such  writ  ma]^,  at  any  time  before  its  expira- 
tion, oy  leave  of  the  court  or  a  judge,  be  renewed  by  the  party 
issuing  it  from  one  ^^oar  from  the  date  of  such  rouewal,  and  so  on 
from  time  to  time  during  the  continuance  of  the  renewed  ^Tit,  either 
by  being  marked  with  a  seal  of  the  court  bearing  the  date  of  the 
day,  month,  and  year  of  such  renewal,  or  by  such  party  giving  a 
written  notice  of  renewal  to  the  sheriff,  signed  by  the  party  or  his 
solicitor,  and  bearing  the  like  seal  of  the  court ;  and  a  writ  of 
execution  so  renewed  shall  have  effect,  and  be  entitled  to  priority, 
according  to  the  time  of  the  original  delivery  thereof. 

R.  21.  The  production  of  a  writ  of  execution,  or  of  the  notice  re- 
newing the  same,  purporting  to  be  marked  with  such  seal  as  in  the 
last  prec^ng  rule  mentioned,  showing  the  same  to  have  been  re- 
newed, shall  be  sufficient  evidence  of  its  having  been  so  renewed. 

R.  22.  As  between  the  original  parties  to  a  judgment  or  order, 
execution  may  issue  at  any  time  within  six  years  from  the  recovery 
of  the  judgment  or  the  date  of  the  order. 
R.  23.  In  the  following  cases,  viz. : — 

(a.)  Where  six  years  have  elapsed  since  the  judgment  or  date  of 
the  order,  or  any  change  has  taken  place  by  death  or  other- 
Tuise  in  the  parties  entitled  or  liable  to  execution ; 
(5.)  Where  a  husband  is  eutitled  or  liable  to  execution  upon  a 

^judgment  or  order  for  or  against  a  wife ; 
(c.)  Where  a  party  is  entitled  to  execution  upon  a  judgment  of 

assets  in  futuro  ; 

{d,)  Where  a  party  is  entitled  to  execution  against  any  of  the 

shareholders  of  a  joint  stock  company  upon  a  judgment 

recorded  against  such  company,  or  against  a  public  officer 

or  other  person  representing  such  company ; 

the  party  alleging  himself  to  bo  entitled  to  execution  may  apply  to 

the  court  or  a  judge  for  leave  to  issue  execution  accordingly.     And 

such  court  or  judge  may,  if  satisfied  that  the  party  so  applying 

is  entitled  to  issue  execution,  make  an  order  to  that  effect,  or  may 

order  that  any  issue  or  question  necessary  to  determine  the  rights 

of  the  parties  shall  be  tried  in  any  of  the  ways  in  which  any  qucs- 

^  And  see  also  Chanc.  Ord.  III.  r.  1,  Dan.  Chano.  Frao. 
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tion  in  aa  action  may  be  triod.  And  in  either  case  such  court  or 
judge  may  impose  such  terms  as  to  costs  or  otherwise  as  shall  be 
just. 

Summons  Attachments  under  the  Debtors  Act  (32  &  33  Vict. 

2^/  c.  62,  s.  5),^  arising  out  of  disobedience  to  orders  for  the 


*  Sect.  6,  "  Subject  to  the  pro- 
Yisions  hereinafter  mentioned,  and 
to  the  prescribed  rules,  any  court 
may  commit  to  prison  for  a  term 
not  exceeding  six  weeks,  or  imtil 
payment  of  the  sum  due,  any  per- 
son who  makes  default  in  pajrment 
of  any  debt  or  instalment  of  any 
debt  Que  from  him  in  pursuance  of 
any  order  or  judgment  of  that  or 
any  other  competent  court :  pro- 
vided— 

**  (1.)  That  the  jurisdiction  by  this 
section  given  of  oonmiitting  a 
person  to  prison  shall,  in  the 
case  of  any  court  other  than 
ihe  superior  courts  of  law  and 
equity,  be  exercised  only  sub- 
ject to  the  following  restric- 
tions ;  that  is  to  say, 

**  (a.)  Be  exercised  only  by  a 
judge  or  his  deputy,  and  by  an 
order  made  in  open  court  and 
showing  on  its  face  the  ground 
on  which  it  is  issued: 

**{b.)  Be  exercised  only  as 
respects  a  judgment  of  a  supe- 
rior court  of  law  or  equity  when 
such  judgment  does  not  exceed 
fifty  pounds,  exclusive  of  costs: 
**  (c.)  Be  exercised  only  as 
respects  a  judg^entof  acounty 
oomrt  by  a  county  court  judge 
or  his  deputy. 
''  (2.)  That  such  jurisdiction  shaU 
only  be  exercised  where  it  is 
proved  to  the  satisfaction  of 
the    court    that    the    person 
making  default  either  has  or 
has  had  since  the  date  of  the 
order  or  judgment  the  means 
to  pay  the  sum  in  respect  of 
which  he  has  made  default, 
and  has  refused  or  neglected, 
or  refuses  or  neglects,  to  pay 
the  same. 
"Proof  of  the  means  of  the  per- 
son making  default  may  be 
given  in  such  manner  as  the 


court  thinks  just ;  and  for  the 

Purposes  of  such  proof  the 
ebtor  and  any  witnesses  may 
be  summoned  and  examined 
on  oath,  according  to  the  pre- 
scribed rules. 

'  *  Any  jurisdiction  by  this  section 
g^ven  to  the  superior  courts  may 
be  exercised  by  a  judg^  sitting  in 
chambers,  or  otherwise,  in  the  pre- 
scribed manner. 

**  For  the  purposes  of  this  section 
any  court  may  direct  any  debt  due 
from  any  person  in  pursuance  of 
any  order  or  judgment  of  that  or 
any  other  competent  court  to  be 
paid  by  instalments,  and  may  from 
time  to  time  rescind  or  vary  such 
order. 

''Persons  committed  under  this 
section  by  a  superior  court  may  be 
committed  to  the  prison  in  which 
they  would  have  been  confined  if 
arrested  on  a  writ  of  capias  ad 
satisfaciendum,  and  every  order  of 
committal  by  any  superior  court 
shall,  subject  to  the  prescribed 
rules,  be  issued,  obeyed  and  exe- 
cuted in  the  like  manner  as  such 
writ. 

<'  This  section,  so  far  as  it  relates 
to  any  county  court,  shall  be  deemed 
to  be  substituted  for  sections 
ninety- eight  and  ninety -nine  of 
*The  County  Court  Act,  1846,' 
and  that  act  and  the  acts  amend- 
ing the  same  shaU  be  construed 
accordingly,  and  shaU  extend  to 
orders  made  by  the  county  court 
with  respect  to  sums  due  in  pur- 
suance 01  any  order  or  judgment 
of  any  court  other  than  a  county 
court. 

*'No  imprisonment  under  this 
section  shall  operate  as  a  satisfisc- 
tion  or  extingnlishment  of  any  debt 
or  demand  or  cause  of  action,  or 
deprive  any  person  of  any  right 
to  take  out  execution  against  the 
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payment   of   money   in  contentious  or   non-contentious 
business,  must  be  by  summons. 

The  sheriff  or  his  deputy,  on  delivery  of  the  writ,  Execution  of 
should  "  execute  it  with  all  speed  and  secrecy,"  and  within  ^"  ' 
a  reasonable  time  make  a  return  to  it,  failing  which  the 
party  on  whose  motion  it  issued  may  apply  by  motion 
for  a  return,  &c.^ 

The  return  made  is  according  to  the  result  of  the  search.  The  return. 
Either  the  person  to  be  attached  is  found,  or  he  is  already 
in  gaol.^ 

When  the  act  to  be  done  was  payment  into  court,  or  Debtors  Act, 
filing  an  affidavit,  the  application  is  ex  parte  by  motion  "•  ^' 
supported  by  a  certificate  imder  sect.  5  of  the  Debtors  Act, 
1869.» 

A  party  in  contempt  for  non-compliance  with  an  order  Contempt  of 
of  the  court,  cannot  be  heard,  except  for  the  purpose  of  ^^^' 
purging  his  contempt.*    This  was  not  a  probate  suit,  but 
the  principle  applies  indiscriminately. 

An  application  for  discharge  may  be  made  to  the  judge,  The  dls- 
or  in  his  absence  to  the  registrar,  on  good  cause  shown,  ^'^'^fi^- 
as  irregularity  in  the  proceedings,  or  that  the  contempt 
is  cleared,  or  for  his  discharge  under  sect.  4  of  the  Debtors 
Act,  1869.^    The  first  application  must  be  supported  by 


lancU,  goods  or  chattels  of  the  per- 
son imprisoned,  in  the  same  man- 
ner as  if  such  imprisonment  had 
not  taken  place. 

**  Any  person  imprinoned  under 
this  section  shaU  be  discharged  out 
of  custody  upon  a  certificate  signed 
in  the  prescribed  manner  to  the 
effect  that  he  has  satisfied  the  debt 
or  instalment  of  a  debt  in  respect 
of  which  he  was  imprisoned,  to- 
gether with  the  prescribed  costs 
(if  any)." 

1  Dan.  Chanc.  Prac.  6th  ed.  vol.  i. 
p.  884  et  teq. 

*  For  forms  of  retume,  see  At- 
TACHiCExns,  Appendix ;  for  pro- 
ceedings on  last  return,  see  Dan. 
Chano.  Pxac.  6th  ed.  vol.  i.  p.  889. 

=»  Ante,  p.  332. 


*  Garatin  v.  Be  Garston,  34  L.  J., 
Mat.  45. 

Sect.  4.  "With  the  exceptions 
hereinafter  mentioned,  no  persons 
shall,  after  the  conmiencoment  of 
this  act,  be  arrested  or  imprisoned 
for  making  default  in  payment  of 
a  sum  of  money. 

"There  shall  be  excepted  from 
the  operation  of  the  aboTe  enact- 
ment: 

"1.  Default  in  payment  of  a 
peualty,  or  sum  in  the  nature 
of  a  penalty,  other  than  a 
penalty  in  respect  of  any  con- 
tract: 
"2.  Default  in  payment  of  any 
sum  recoverable  summarily  be- 
fore a  justice  or  justices  of  the 
peace: 
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other  cases. 


an  affidavit  of  the  facts,  and  the  opposite  party  must  have 
notice.^ 

In  other  cases  the  application  is  by  motion  on  notice  to 
the  other  party,  and  unless  he  consents  it  must  be  on 
affidavit  of  compliance  with  the  judgment  or  order,  or  if 
under  sect.  4  of  the  Debtors  Act,  1869,  after  lapse  of  the 
time  therein  specified. 

When  a  defendant  hjw  cleared  his  contempt,  the  court 
cannot,  imder  the  Act  of  1869,  keep  him  in  prison  for  not 
paying  the  costs  of  his  contempt,  but  the  order  of  discharge 
will  include  costs  of  the  contempt,  and  of  the  motion  for 
discharge,  to  be  enforced  as  the  plaintiff  may  be  advised.' 


THE  CAVEAT. 

The  next  step  in  relation  to  common  form  business,  and 
one  which  if  followed  up^  makes  the  proceedings  conten- 
tious, is  the  entry  of  a  caveat.*    The  caveat  is  a  caution  or 


**  3.  Default  by  a  trustee  or  person 
acting  in  a  fiduciary  capacity 
and  ordered  to  pay  by  a  court 
of  equity  any  sum  in  his  pos- 
session or  under  his  control : 
"4.  Default    by   an   attorney  or 
solicitor  in  payment  of  costs 
when  ordered  to  pay  costs  for 
misconduct  as  such,  or  in  pay- 
ment of  a  sum  of  money  when 
ordered  to  pay  the  same  in  his 
character  of  an  officer  of  the 
court  making  the  order : 
"6.  Default  in  payment  for  the 
benefit  of  creditors  of  any  por- 
tion of  a  salary  or  other  income 
in  respect  of  the  payment  of 
which  any  court  having  juris- 
diction in  bankruptcy  is  au- 
thorized to  make  sm  order : 
«6.  Default  in  payment  of  sums 
in  respect  of  the  payment  of 
which  orders  are  in  this  act 
authorized  to  be  made : 
Proyided,    first,    that    no    person 
shall  be  imprisoned  in  any  case 
excepted    from    the    operation  of 
this  section  for  a  longer   period 
than  one  year ;  and,  secondly,  that 
nothing  in  this  section  shall  alter 
the  effect  of  any  judgment  or  order 


of  any  court  for  payment  of  money 
except  as  regards  the  arrest  and 
imprisonment  of  the  person  making 
default  in  paying  such  money." 

^  See  Forms,  Appendix. 

-  Jackson  v.  Mawby^  1  Ch.  D.  86. 

'  Peacock  v.  Lowe,  36  L.  J.,  Prob. 
46. 

*  C.  P.  A.  1857,  s.  63.  "  Caveats 
against  the  grant  of  probates  or 
administrations,  may  be  lodged  in 
the  principal  registry  or  in  any  dis- 
trict registry,  and  (subject  to  any 
rules  or  orders  under  this  act)  the 
practice  and  procedure  under  such 
caveats  in  the  Court  of  Probate 
shall,  as  near  as  may  be,  corre- 
spond with  the  practice  and  proce- 
dure under  caveats  now  in  iise  in 
the  Prerogative  Court  of  Canter- 
bury; and  immediately  upon  a 
caveat  being  lodged  in  any  district 
registry,  the  district  registrar  shidl 
send  a  copy  thereof  to  the  regis- 
trars to  be  entered  among  Uie 
caveats  in  the  principal  registry; 
and  immediately  upon  a  caveat 
being  entered  in  the  prinoipal  re- 
gistry, notice  thereof  shaU  be  given 
to  the  district  registrar  of  the  dis- 
trict, if  any,  in  which  it  is  i^ged 
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notice  to  the  principal  registrar,  or  to  the  registrar  of  the  dis-  Nature  of  it, 
trict  in  which  deceased  died,  to  do  nothing  in  the  deceased's  i^^l^  ° 
goods  without  notice  to  the  person  lodging  it,  or  his  solicitor. 

Any  one  who  thinks  fit  may  lodge  a  caveat  in  relation  Anyone  may 
to  a  deceased's  estate,  and  thereupon  he  will  have  rendered      ^  *** 
a  notice  necessary  to  be  served  upon  him,  of  any  steps 
about  to  be  taken  in  respect  thereof,  either  under  a  will  or 
an  intestacy. 

59  P.  B.,  72  D.  E.  Any  person  intending  to  oppose  the  issuing  Probate 

of  a  erant  of  probate  or  letters  of  administration  must,  either  per-  Rules,  Non- 
Bonally  or  by  his  proctor,  8f)licitor,  or  attorney,  enter  a  caveat  in  C.  B. 
the  principal  rcgistxv,  or  in  the  proper  district  ^registry ;  if  in  the  Entry, 
principal  registry,  the  person  entering  the  caveat  must  also  insert 
Uie  name  of  the  aeceased  in  the  index  to  the  caveat  book. 

60  P.  B.,  73  D.  E.  A  caveat  shall  bear  date  on  the  day  it  is  Duration, 
entered,  and  shall  remain  in  force  for  the  space  of  six  months  only, 

and  then  expire  and  bo  of  no  effect ;  but  caveats  may  be  renewed 
from  time  to  time. 

61  P.  B.,  74  D.  B.   The  registrars,   principal  or  district,   shall,  Notice  of 
immediatelv  upon  a  caveat  being  entered,  send  notice  thereof,  the  entry, 
former  to  the  oistrict  registrar  of  any  district  in  which  it  is  alleged 

the  deceased  resided  at  the  time  of  his  death,  or  in  which  he  is 
known  to  have  had  a  fixed  place  of  abode  at  the  time  of  his  death, 
and  the  latter  shall  do  this  also,  and  in  addition  send  notice  to  Uio 
principal  registrar. 

62  P.  E.,  75  D.  E.  No  caveat  shall  affect  any  grant  made  on  the  What  grants 
day  on  which  the  caveat  is  entered,  or  on  the  day  on  which  notice  i^ot  affected 
is  received  of  a  caveat  having  been  entered  in  a  district  registry-,  or  ^7  i*» 

in  tiie  principcd  registry. 

The  objects  in  lodging  it  are  various.  It  obviously  will  Object  in 
not  give  the  court  jurisdiction,  for  it  may  bo  entered  to  **^^^  ^^* 
deny  the  jurisdiction  of  the  court,  and  so  prevent  its  taking 
cognizance  of  the  matter.^  In  other  words,  as  in  the  case 
last  cited,  it  may  be  entered  to  protect  a  will  instead  of  to 
dispute  it.^  It  may  also  be  to  dispute  it,  though  a  will  is 
not  yet  in  dispute  on  its  entry ,^  or  to  make  inquiries  con- 
cerning its  provisions,  and  take  steps  thereon  by  motion, 
summons,  or  otherwise  if  necessary,  or  in  order  that  the 

the  deceased  resided  at  the  time  of  ^  France  v.  Aubrey^  2  Lee,  634. 

his  decease,  and  to  any  other  dis-  ^  Ingram  y.  Strong,   2  Phillim. 

trict  registrar  to  whom  it  may  ap-  313. 

pear  to  the  registrar  of  the  princi-  ^  See  ChpUatone  v.  Nicholes,  33  L. 

pal  registry  expedient  to  transmit  J.,  Prob.  67. 

the  same.*' 
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party  who  enters  it  may  receive  notice  when  the  will  is 
to  be  proved,^  or  to  see  that  proper  security  is  given  ^  on 
grants  for  administration,  and  upon  other  kindred  ques- 
tions, including  the  enforcement  of  proper  precautions 
where  a  creditor  takes  a  grant.^ 
Heirg-at-law        Caveats  entered  by  the  heir-at-law  are  irregular,  and  do 
l(Xecay«ttfl.  ^'^^  prevent  probate  in  common  form,  nor  should  they  be 
entered.     The  heir-at-law  cannot  intervene  without  being 
cited,  and  in  common  form  the  grant  does  not  affect  binn 
unless  he  consents  to  it;  hence  executors  need  not^  take  any 
steps  in  contentious  proceedings  on  the  lodging  of  a  caveat 
by  the  heir-at-law. 
A  caveat  As  seen,  a  caveat  does  not  necessarily  commence  a  suit. 

Swed  up  if"  Caveat  lodged.  Warning  thereto,  and  statement  of  claim, 
litifiratwn  is  though  caveator  had  not  appeared  and  no  plea  had  been 
y^      jj         filed.   Application  for  leave  to  cite  co-heirs-at-law  rejected. 

Held,  lodging  of  caveat  did  not  put  the  will  in  dispute.* 
Withdrawal  A  caveat  may  be  withdrawn  either  before  or  after  the 
o  oavea  .  warning.  The  withdrawal  applies  only  to  the  particular 
matter  in  respect  of  which  the  caveat  was  entered.  It  is 
not  like  a  defence  to  legal  proceedings.  It  is  a  mere 
caution  to  the  court,  and  by  subducting  a  caveat,  the 
caveator  leaves  the  court  free  to  act  without  notice  to  bim 
in  respect  of  that  matter.® 

THE  WARNING. 

The  warning.  The  next  step  is  a  warning  or  notification  to  the  party 
lodging  the  caveat  to  enter  an  appearance"  to  the  warning 
within  the  time  specified  therein  at  the  principal  registry, 
and  to  set  forth  his  interest  in  the  deceased's  estate,  other- 
wise the  person  at  whose  instance  it  is  issued  will  proceed 
to  apply  for  probate  or  administration,  as  the  case  requires. 
12,  C.  B.  Upon  an  appearance  being  entered  in  answer  to  the 

1  DomvilU  V.  D.y  4  S.  &  T.  17.  ♦  Young  v.  Ferrie,  4  S.  &  T.  210. 

'  As  in  Fairland  v.  Perqfy  3  P.  &  *  Coplestone  v.  Nicholes,  33  L.  J., 

D.  222 ;  see  also  Milligan^  2  Robert.  Prob.  67. 

110.  «  Goddard  v.  Smith,  42  L.,  Prob. 

'  See  Braekenhuryf    46    L.    J.,  16. 

Prob.  42.  "*  See  the  form  in  the  Appendix. 
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warning  of  a  oayeat,  the  matter  shall  be  entered  as  a  cause  in  the 
oourt  book,  and  the  contentions  business  shall  thereupon  be  held  to 
oommence,  and  the  expenses  of  the  entry  of  such  caveat  and  the 
warning  thereof  shall,  upon  taxation,  be  considerod  as  costs  in  the 
cause. 

Caveats  should  always  be  warned  tliat  it  may  be  asoer-  Cayeats 

x  •      J      1-     J.1-  i.       J  should  always 

tained  why  they  are  entered.  be  warned. 

A.  legatee  propounded  a  copy  of  a  will.  The  adminis-  Example, 
trator,  under  a  grant  to  administer  the  estate  (now  called 
in,  pending  suit),  pleaded  as  defendant.  On  application 
for  mode  of  trial  it  was  made  known  to  the  court  that  a 
caveat  entered  against  the  will  by  a  third  person  had 
hitherto  been  disregarded.  The  court  ordered  the  plaintiff 
to  warn  the  caveat  that  the  person  entering  it  might,  if  he 
desired,  become  a  party  to  the  suit^ 

63  P.  B.    All  caveats  shall  be  warned  from  the  principal  registry.  Rales  as  to 
The  warning  is  to  be  left  at  the  place  mentioned  in  the  caveat  as  warnings : 
the  address  of  the  person  who  entered  it. 

64  P.  B.  It  shall  be  sufficient  for  the  warning  of  a  caveat  that  a  The  warning, 
registrar  send  by  the  public  post  a  warning  signed  by  himself,  and  Service, 
directed  to  the  person  who  entered  the  caveat,  at  the  address  men- 
tioned in  it. 

65  P.  B.  The  warning  to  a  caveat  is  to  state  the  name  and  interest  Contents, 
of  the  party  on  whose  behalf  the  same  is  issued,  and  if  such  person 

claims  under  a  will  or  codicil,  is  also  to  state  the  date  of  sucn  will 
or  codicil,  and  is  to  contain  an  address  within  three  miles  of  the 
General  Post  Office,  at  which  any  notice  requiring  service  may  be 
left.    The  form  of  warning  will  be  supplied  in  the  registry. 

If  the  caveator  does  not  appear,  the  steps  directed  by  Steps  on  non- 
the  following  rule  must  be  taken. 

67  P.  B.  In  order  to  clear  off  a  caveat  when  no  appearance  has  Clearing  ofiP 
been  entered  to  a  warning  duly  served,  an  affidavit  of  the  service  caveat, 
of  the  warning,  stating  the  manner  of  service  and  an  affidavit  of 
search  for  appearance  and  of  non-appearance,  miist  be  filed. 

But  the  caveator  may  appear.    In  such  case  the  following  Appearance 

J  1  to  citations 

orders  apply :—  andoaveata. 

1.  That  all  entries  of  appearance  to  citations  and  caveats  Bules  in  the 
with  a  view  to  the  commencement  of  contentious  proceed-  ^^fir^try. 

»  Ming  v.  jr.,  36  L.  J.,  Prob.  61. 
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ings  shall  set  forth  the  name  in  full  and  the  interest  of  the 
person  or  persons  for  whom  the  appearance  is  entered. 

2.  That  without  the  order  of  the  judge  or  permission  in 
writing  of  one  of  the  registrars,  no  such  appearance  shall 
be  entered  for  any  person  claiming  an  interest  other  than 
the  following: — 

(1)  Executor; 

(2)  Legatee  (specific,  pecuniary  or  residuary),  in  trust 

or  beneficial ; 

(3)  Next  of  kin ; 

(4)  One  of  the  persons  entitled  in  distribution  in  case  of 
an  intestacy ; 

(5)  Executor  or  administrator  of  a  beneficial  legatee, 
next  of  kin,  or  person  entitled  in  distribution  who 
survived  the  testator  or  intestate,  but  is  since  dead ; 

(6)  Creditor; 

(7)  Executor  or  administrator  of  a  creditor ; 

(8)  The  husband  of  any  person  claiming  an  interest 

in  any  of  the  above  characters. 

3.  That  the  appearance  entered  on  behalf  of  an  executor 
or  legatee,  or  the  representative  of  a  legatee  shall  state  the 
date  of  the  will  or  codicil  under  which  he  or  she  claims 
an  interest. 

4.  That  the  appearance  entered  on  for  a  next  of  kin  or 
person  entitled  in  distribution,  or  the  representative  of  a 
next  of  kin  or  person  so  entitled,  shall  set  forth  the  relation- 
ship of  such  next  of  kin  or  person  entitled  to  the  testator 
or  intestate. 

5.  That  an  appearance  entered  to  a  citation  to  see  pro- 
ceedings, shall  set  forth  the  interest  in  respect  of  which  the 
party  is  cited. 

6.  That  the  clerk  in  charge  of  the  appearance  book,  be 
authorized  to  cancel  any  appearance  the  entry  of  whidi  is 
not  made  in  conformity  with  this  order. 

By  this  appearance  the  names  and  addresses  of  the 
parties  appear  also,  and  their  respective  interests  in  the 
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deoeased'fl  estate.  Upon  it  they  con  either  come  to  terms 
or  go  to  litigation,  but  nntil  the  caveator  has  subduoted, 
I.  e.j  withdrawn  his  cayeat  or  consented  to  a  course  that 
may  be  proposed  by  the  party  warning  the  caveat,  or  until 
a  decree  on  motion  to  the  court  has  decided  the  matte): 
respecting  which  he  lodged  his  caveat,  nothing  can  be  done 
respecting  the  estate,  i.  e.,  no  grant  can  issue  without  litiga- 
tion. 

77  D.  B.  After  a  caveat  has  been  entered,  the  district  re^trar 
is  not  to  proceed  with  the  grant  of  probate  or  administration  to 
which  it  relates,  until  it  has  expired  or  been  subducted,  or  until  he 
has  received  notice  from  the  principal  registry  that  the  caveat  has 
been  warned  and  no  appearance  given,  or  that  the  contentious  pro- 
ceedings consequent  on  the  caveat  have  terminated.^ 

If  the  proceedings  terminate  amicably  the  grant  will 
follow  on  the  notice  above,  where  the  application  was  made, 
either  in  the  district  or  the  principal  registry. 

Citations. 

Citations  are  of  two  kinds —  Citations. 

1.  In  common  form. 

2.  In  suits. 

1.  Speaking  generally,  citations  are  official  documents,  Common  foim 
issuing  out  of  the  principal  registry  only,  under  seal  of  the  °^^<="»** 
court,  and  signed  by  a  principal  registrar.  They  issue 
also  to  call  in  grants — (i.)  upon  discovery  of  some  infor- 
mality in  the  proceedings ;  also  (ii.)  upon  a  question  being 
raised  as  to  the  interest  of  the  person  in  whose  favour  the 
grants  have  been  made.  In  such  a  case  the  executor  who 
has  the  probate,  or  the  administrator,  is  cited  to  bring  in 
and  deposit  the  grant  in  the  registry,^  until  the  litigation 
is  at  an  end,  when  the  grant  is  either  handed  back  to  the 
grantee  or  it  is  cancelled,  and  a  fresh  one  issues  to  the 

^  C.  P.  A.  1857,  8.  48,  "The  cree  or  otherwise,  or  in  which  it 
district  registrar  shaU  not  g^rant  otherwise  appears  to  him  that  pro- 
probate  or  administration  in  any  bate  or  admmistration  ought  not 
case  in  which  there  is  contention  as  to  be  granted  in  common  form." 
to  the  grant  until  such  contention  ^  See  Forms,  CiTATiO27S,i>09/,  Ap- 
is terminated  or  disposed  of  by  de-  pendix. 
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person  found  entitled  to  it,  according  to  the  result  of  the 
litigation. 

The  objects  with  which  citations  issue  are  various,  as 
will  be  seen  from  the  forms  in  the  Appendix.  Indeed,  these 
forms  may  be  adapted  to  the  circiunstances  of  any  case 
which  meets  the  approval  of  the  registrar  or  of  the  oourt. 
Where  the  object  for  which  the  citation  is  sought  does  not 
meet  with  the  approval  of  the  principal  registrar,  and  he 
refuses  to  direct  that  it  be  issued,  the  applicant  must 
apply  on  motion  to  the  court  for  leave.  Its  more  general 
use  is  to  cite  parties  having  prior  interests  to  those  of 
intending  applicants.  AU  persons  adversely  interested  in 
the  estate  of  a  deceased,  either  under  a  will  or  an  intestacy, 
must  be  cited  by  the  applicant  for  a  grant,  or  good  cause 
shown  for  not  citing  them,  except  in  the  case  of  a  grant 
under  the  73rd  section,  where  the  court,  upon  a  provision  or 
security  for  protecting  the  interests  of  the  absentees,  may 
dispense  with  citations. 
Example.  A.  died  leaving  a  will,  and  naming  therein  executors^ 

-A. ^extof  kin   some  of  whom  took  probate.     The  testator  left  also  next 
no  party  to  a  .  of  kin, — the  heir-at-law,  and  a  person  entitled  in  distribu- 
haT^n^'.   tion  in  case  of  intestacy  (absent  abroad).     The  heir-at-law 
mitted  to  re-    instituted  a  suit  for  the  revocation  of  the  will.     To  this 
2^  ^         "  suit  the  absent  next  of  kin  w£W  not  cited,  and  therefore  no 
party.    A  compromise  was  eflfected  upon  terms  satisfaotoiy 
to  the  parties.    Upon  a  suit  in  chancery  for  administration 
under  the  terms  of  the  compromise,  the  absentee  was  in- 
formed of  these  proceedings,  and  thereupon  forwarded  a 
power  of  attorney  to  the  applicant  to  institute  other  proceed- 
ings to  protect  his  interests,  and  extract  the  citation  necessary 
to  commence  them.     Upon  this  the  court  permitted  the 
citation  to  issue  to  stay  the  administration,  which  would 
otherwise  have  been  immediate.^ 

Even  though  the  usual  affidavit  to  lead  the  grant  sets 
out  that  the  testatrix  had  no  other  property  than  that 

1  HutJey,  1  P.  &  D.  697. 
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Bpeoified  in  the  will,  which  was  bequeathed  to  a  sole 
legatee  nnder  it,  it  is  the  practice  in  the  registry,  without 
good  cause  shown,  to  direct  citation  of  the  next  of  kin. 
Some  good  reason  must  be  given  for  not  citing  the  next  of 
kin,  and  if  they  are  not  cited  the  grant  will  be  limited  to 
the  property  disposed  of  by  the  will.^  An  executor  who 
has  not  acted  must  be  cited  before  administration  will  be 
granted  to  a  legatee.^  Those  nearest  in  interest  to  the 
testator  must  be  cited  in  all  cases  where  administration 
with  the  will  annexed  is  sought ;  and  also  parties  having  a 
prior  right  to  that  of  the  applicant  to  administration  on 
intestacy,  except  where  the  application  is  made  under 
sect.  73  of  the  Probate  Act  of  1857.^  But  citation  rests  in 
the  judge's  discretion. 

Where  a  small  ascertained  portion  of  an  estate  remains  Citation  cUb- 
unadministered,  the   court    on   a  grant  de  bonis  non  in  P®*^"®^^    • 
common  form  has  dispensed  with  the  usual,  but  here  ex- 
pensive, citations  to  absentees  having  prior  interests,  on 
justifying  security  being  given.^ 

The  bare  possibility  of  an  interest  is  sufficient  to  enable  The  possi- 
a  person  to  oppose  a  testamentary  instrument,  or  an  appli-  ^^^^^©n^ 
cation  for  administration  imder  an  intestacy.*  titlos  a  party 

A  creditor,  whose  right  of  action  has  ceased  to  lie  by  .  ^v-edito 
the  Statute  of  Limitations  (if  pleaded),  has  been  allowed  barred  by  the 
to  cite  the  next  of  kin  to  accept,  or  refuse  in  his  favour,  i^tationa 
His  application  to  do  so  in  the  registry  was  refused,  on  ^^  been 
the  ground  that  his  right  of  action  was  barred  by  the  dte  the  next 
statute ;  but  on  the  further  ground  that  the  statute  merely  ®^  ^°°- 
bars  the  right  of  action  while  the  debt  remains,  and  the 
administrator  would  be  entitled  to  retain  it  in  administer- 
ing the  estate,  the  court,  in  view  of  the  equity  of  the  appli- 
cant's claim,  has  permitted  him  to  issue  the  citation.® 

Citations  are  not,  like  the  writs  issued  at  common  law,  at  Interest  mnat 

be  shown  to 

*  Wat8<m,  1  Sw.  &Tr.  111.  *  Kippiug  v.  Ash,  1  Rob.  270  ; 
^  Leach,  Dea.  &  Sw.  204.  see  also  Dixon  y.  AUinaon^  3  Sw.  & 
3  Barker,  1  Curt.  692.  Tr.  672. 

*  King,  8  P.  D.  162.  «  Coomht  v.  C,  1  P.  &  D.  288. 
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justify  ex- 

tractinga 

dtation. 


Bules 
Non-C.  B. 


Oiting  ab- 


They  most  be 
Bhown  to  have 
no  agents 
here* 


the  service  of  anyone  who  likes  to  ask  for  them.  It  is  an 
inherent  part  of  the  practice  of  this  court,  that  every  one 
before  extracting  a  citation  should  show  in  the  affidavit 
which  leads  the  citation  the  character  in  which  he  does  it, 
and  thereby  the  interest  which  justifies  it.^ 

And  this  is  in  accordance  with  the  following  rules : — 

B.  79  D.  B.,  G8  P.  B.  No  citation  is  to  issuo  under  seal  of  the 
court  until  an  affidavit,  in  verification  of  the  averments  it  oontains, 
has  been  filed  in  tlio  registry. 

B.  79  D.  B.,  69  P.  B.  Citations  are  to  be  served  personally  when 
that  can  be  done.  Personal  service  shall  bo  effected  by  leaving  a 
true  copy  of  the  citation  with  the  party  cited,  and  showing  him  the 
original,  if  required  by  him  so  to  do. 

B.  79  D.  B.,  70  P.  B.  Citations  and  other  instruments  which 
cannot  be  personally  served  are  to  be  served  by  the  insertion  of  the 
same,  or  of  an  abstract  thereof,  settled  and  signed  by  one  of  tibe 
registrars  as  an  advertisement  in  such  morning  and  evening  London 
newspapers,  and  such  local  newspapers,  and  at  such  intervals  as 
the  judge  or  one  of  the  registrars  may  direct. 

B.  80  D.  B.  No  grants  are  to  issue  from  a  district  registry  after 
a  citation  without  tne  production  of  an  office  copy  of  ^e  decree  or 
order  of  the  judge  or  of  one  of  the  registrars  of  the  principal 
registry  authorizing  the  same. 

Where  the  next  of  kin  are  abroad  and  not  likely  to  hear 
of  citations  issued  in  the  usual  way — as,  for  instance,  in 
this  country  in  the  daily  papers — the  most  effectual  method 
available  must  be  adopted.^  Here  letters  of  request  sent 
to  Scotch  Commissaries,  to  cite  absentees  from  this  country 
there,  were  accepted  and  acted  upon :  and  such  course  was 
subsequently  adopted.* 

Citations  at  the  Eoyal  Exchange  would  not  suffice  when 
the  parties  to  be  cited  resided  or  were  last  heard  of  abroad. 
All  possible  effort  must  have  been  made ;  and  it  appears 
unnecessary  to  cite  authorities  in  support  of  the  statement 
that  it  is  manifestly  so  at  the  present  time.* 

Upon  citation  of  an  absentee,  the  court  requires  an 
affidavit  that  he  has  no  agent  in  this  country.* 


I  Chamberlain,  1  P.  &  D.  318, 
per  Wilde,  J. ;  see  C  v.  -F.,  1  Hagg. 
108. 

3  See  affidavit  to  lead  citation, 
Appendix. 

»  King  v.  Gordon,  2  Lee,  140. 


*  Ooddard  v.  Crestouier,  3  PhU- 
lim.  637 ;  Millfr  v.  JFashingUm,  3 
Hagg.  277,  and  n.  («). 

*  £vans  v.  Bwrrelly  2S  L.  J., 
Prob.  82. 
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Where  the  nearest  of  kin  of  minors,  entitled  by  their  A  guardian 
guardian  to  adminifltration  of  their  father's  estate,  have  ^a^^^wtoT 
been  abroad  and  not  heard  of  for  many  (seventeen  and  without 
twenty-one)  years,  the  court  has  allowed  the  minors  to  elect  absentees, 
another  next  of  kin  as  guardian  to  represent  them,  without 
oiting  the  absent  next  of  kin.^ 

B.  15  C.  B.  Before  a  citation  is  signed  by  the  registrar  a  caveat  A  caveat  miut 
shall  be  entered  against  any  grant  being  made  in  respect  of  the  estate  precede  the 
and  effects  of  the  deceased  to  which  such  citation  relates,  and  notice  citation, 
thereof  shall  be  sent  to  the  registrar  of  any  district  in  which  the 
deceased  appears  to  have  had  a  residence  at  the  time  of  his  death. 
Such  caveat  is  to  be  renewed  from  time  to  time,  so  as  to  be  kept  in 
force  so  long  as  the  proceedings  arising  from  the  service  of  the 
citation  are  pending.    This  nue  is  not  to  apply  to  citations  to 
exhibit  an  inventory,  and  to  render  an  account,  nor  to  citations  to 
show  cause  why  a  blond  should  not  be  assigned  in  order  to  its  being 
enforced  against  the  sureties. 

In  addition  to  the  affidavit  prior  to  the  issue  of  the 
citation  the  applicant  must  deposit  a  prcecipe  in  the  registry,^ 
and  the  following  rule  must  also  be  complied  with  by  the 
person  issuing  the  citation : — 

E.  16  C.  B.  Citations  to  see  procoedings  may  be  extracted  from 
the  registry,  on  the  application  of  any  party  to  the  cause.  A  form 
is  given,  No.  4.' 

A  party  cited  to  see  proceedings  in  an  action  is  entitled 
to  a  delivery  of  a  statement  of  claim  and  counter-claim 
that  he  may  make  what  answer  he  thinks  fit  to  either. 

E.  17  C.  B.  Every  citation  shall  be  written  or  printed  on  parch- 
ment, and  the  party  extracting  the  same,  or  his  proctor,  solicitor,  or 
attorney,  shall  take  it,  together  with  a  pra3cipo,  a  form  of  which  is 
given,  marked  No.  5,  to  the  registry,  and  there  deposit  the  prsecipe, 
and  ^t  the  citation  signed  and  sealed.  The  address  given  in  the 
preecipe  must  be  within  three  miles  of  the  General  Post  Office. 

E.  18  C.  B.  Citations  are  to  be  scrvedpersonally  when  that  can  bo 
done,  the  party  cited  being  resident  in  Groat  Britain  or  Ireland,  but 
if  personal  service  cannot  be  effected  the  direction  of  the  judge  or 
registrars  as  to  the  mode  of  service  must  be  obtained.  Personal 
service  shall  be  effected  by  leaving  a  true  copy  of  the  citation  with 

^  Burehmore^    3  P.   &  D.    139 ;  '  For  the  necessary  forms  under 

see  also  Widger,  3  Curt.  65.  these  rules,   see  poH^    Appendix, 

»  See  Forms,  Prcecipft,  pott^  Ap-  Citations— FOBMB. 
pendix. 
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the  party  cited,  and  showing  such  party  the  original,  if  required  by 
him  80  to  do. 

B.  19  C.  B.  Citations  may  be  served  u^n  parties  resident  out  of 
Great  Britain  and  Ireland  by  the  inseraon  of  the  same  or  of  an 
abstract  thereof,  settled  and  signed  by  one  of  the  registrars,  as  an 
adyertisement,  in  such  of  the  morning  and  evening  London  news- 
papers, and  if  necessary  in  such  local  newspapers,  and  at  such  in- 
tervals as  the  judge  or  a  registrar  may  direct :  provided  that  in 
any  case  the  judge  or  a  re^strar  may  direct  a  citation  to  be  served 
personally.  If  the  party  cited  be  abroad,  having  an  agent  resident 
in  England,  such  agent  must  be  served  with  a  true  copy  of  the 
citation. 

Sundays,  The  time  fixed  by  a  warning  or  citation  for  entering  an 

Christmas  ••  «  i.      t.  *         »  i     l  a 

Days,  and       appearance,  or  by  a  suhpce^na  to  bring  in  a  testamentary 
(Jood  Fridays  paper,  shall  in  all  eases  be  exclusive  of  Sundays,  Christmas 

are  not  reck-     £L^     '      ,^       i  t^. -,         , 

oned  as  days.  Days  and  (iood  J^xidays.^ 

Indorsement        Although  it  is  not  specified  in  the  Rules  and  Orders,  it  is 
^'       the  practice  of  the  Division  to  require  an  indorsement  of 
service  on  the  original  citation  when  re-delivered  into  the 
registry.2 

Citation  of  wives  in  presence  of  their  husbands  appears 
to  be  no  longer  necessary  since  the  Married  Women's 
Property  Act  of  1882. 
Minors  must        In  all  cases  of  process  served  on  a  minor,  the  court 
^e^pres^TO    requires  to  be  certified  of  its  being  served  in  the  presence 
of  their  of  the  natural  or  legal  guardian  of  the  minor,  or,  at  least, 

S^he  person  ^  that  of  some  person  or  persons  upon  whom  the  actual 
in  loco  parentis,  qqj^q  Q^^id  custody  of  the  minor  for  the  time  being  has  pro- 
perly devolved.^ 
Where  per-  Where  the  persons  to  be  cited  put  obstacles  in  the  way 
avoidcitation  ^^  service  of  the  citation,  the  court  has  dispensed  with 
their  consent  strict  formality.  It  is  customary  to  serve  minors  with 
wiS?^  citations  in  the  presence  of  their  guardians,  or  the  person 

having  charge  of  them.  Where  that  person  refuses  to  be 
present,  such  presence  is  dispensed  with ;  and  where  their 
next  of  kin  avoid  citation,  the  court  has  presimied  they 
had  knowledge  of  it,  and  made  the  grant  without  their 

1  Rule  87,  P.  R.  Non-C.  B.  3  Cooper  v.  Green,  2  Add.  464  ; 

*  Ooodbum  V.  BainbridgCf  2  Sw.  see  also  Brown  v.  JFiidmtmf  28  L. 
&  Tr.  4.  J.,  Prob.  64. 
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consent.  Thus,  where  a  citation  was  served  upon  minors 
at  the  house  where  they  resided,  but  in  the  absence  of 
their  custodian,  who  declined  to  be  present  at  the  service, 
and  where  an  attempt  was  also  made  to  serve  their  next  of 
kin  on  the  same  occasion,  resulting  only  in  failure,  as  the 
process  server  was  imable  to  see  the  party  to  be  served, 
the  court  dispensed  with  further  formality,  and  made  its 
decree  in  their  absence.^ 

A  deceased  intestate's  sister  on  his  mother's  renunoia-  dtation  dU- 
tion  has  obtained  a  grant  to  administer  his  estate  without  P®**"^  ^   • 
citing  the  father,  the  mother  living  apart  from  him,  under 
a  deed  of  separation  by  which  her  future  interest  in  pro- 
perty generally  was  set  apart  to  her  separate  use.* 

A.  died  a  widow,  childless  and  intestate,  leaving  her  Citing  a 
next  of  kin  a  lunatic  and  her  estate  insolvent.    A  curator  J^^°tteo 
had  been  appointed  to  represent  the  lunatic,  and  both  he  requisite, 
and  the  lunatic  were  in  Scotland.    B.,  a  creditor,  who  was 
also   a  solicitor,  being  selected  by  the  other  creditors, 
applied  on  affidavits  of  these  facts,  and  on  further  affidavits 
of  the  next  of  kin's  lunacy,  for  a  grant  to  administer  A.'s 
estate  for  the  lunatic's  use  and  benefit  until  he  should 
become  of  sound  mind.     The  curator,  whose  appointment 
was  unknown,  had  not  been  cited.     The  registry  objected 
that  the  lunatic's  wife  had  not  been  cited,  and  that  as  he 
had  no  known  relations  the  Queen's  Proctor  should  be 
cited.     The  court  held  it  unnecessary  that  the  wife  of  the  Contingent 
lunatic  should  be  cited.     It  is  not  the  practice  to  cite  a  "^*®'^^®**-    . 
person  because  he  may  have  a  contingent  interest.     Nor, 
on  the  same  principle,  is  it  necessary  to  cite  the  Queen's 
Proctor.     Citing  a  lunatic  before  some  medical  man  was 
also  held  to  be  a  mere  xmmeaning  formality.     "  In  most 
of  the  cases,  said  the  court,  where  that  has  been  done  it 
appears  as  if  there  had  been  a  sinking  of  the  lunacy.    As 
a  committee  of  the  lunatic's  estate  has  been  appointed,  the 

1  Lean  v.  Viner,  3  Sw.  &  Tr.  469.  '  Hardinge,  2  Curt.  640. 
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Citation  of 
next  of  kin  by 
a  lunatic's 
committee  not 
usuaL 


Citation  pre- 
ceding admi- 
nistration <m? 
litem. 


citation  should  be  served  upon  him."  Till  this  was  done 
the  motion  was  rejected.^ 

A  widow  lunatic's  committee  is  preferred  unless  good 
cause  is  shown  by  the  next  of  kin.  "The  practice  in 
the  registry  is  to  make  the  grant  to  the  committee  of  the 
widow  without  citing  the  next  of  kin ;  the  court,  however, 
is  not  bound  by  that  practice,  but  may,  where  the  next  of 
kin  appear  and  show  sufficient  reason,  grant  administra- 
tion to  them."^ 

Administration,  limited  ad  litem  in  chancery,  after  due 
citation  to  next  of  kin  and  inquiries  for  a  will,  being 
subsequently  called  in  by  the  executors  under  a  will,  the 
court  ordered  it  to  be  re-delivered  out  and  made^  caterorum 
grant  to  the  executors,  condemning  them  in  the  costs.'  In 
this  case  there  was  the  requisite  citation ;  in  the  preceding 
case  it  was  omitted. 

Though  there  is  no  rule  requiring  this  citation,  it  is  a 
very  useful  practice,  particularly  in  t/ncontested  cases,  and 
has  long  been  observed. 

E.  20  C.  B.  Before  a  party  can  proceed  after  the  service  of  a  cita- 
tion, an  appearance  must  have  been  entered  by  or  on  behalf  of  the 
parly  cited,  or  an  affidavit  of  personal  service,  and  of  non-appearance, 
must,  together  with  the  citation,  have  been  filed  in  the  registry,  or 
if  personal  service  has  not  been  duly  effected,  the  order  of  the  judge, 
or  of  one  of  the  registrars  in  his  absence,  founded  on  an  affidavit, 
and  ^ving  leavo  to  proceed,  must  have  been  obtained.  In  case  the 
citation  has  been  advertised,  the  newspapers  containing  the  adver- 
tisement, together  with  the  citation  and  an  affidavit  of  non-appear- 
ance, must  bo  filed  in  the  registry. 

R.  21  0.  B.  The  above  rules  so  far  as  they  relate  to  the  service  of 
citations  are  to  apply  to  the  service  of  all  other  instruments 
requiring  personal  service. 

K.  22  U.  B.  If  contentious  proceedings  arise  from  the  service  of  a 
citation,  the  expense  of  the  citation  and  service  thereof  shall,  upon 
tajLation,  be  considered  as  costs  in  the  caused 


Conaent. 


Citations  are  unnecessary  upon  consent.' 


»  Surteesy  28  L.  J.,  Prob.  89. 
»  Alfordv.  A.,  Dea.  &  Sw.  322. 
8  Harrii  v.  Milhum,  2  Hagg.  62. 


*  For  forms  under  these  rulee, 
see  Appendix,  CiTATioira. 
»  barber,  1  P.  &  D.  267. 
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2.  Citations  issue  also  in  wholly  contentious  proceedings.  Citing  the 
The  practice  of  issuing  citations  to  see  proceedings  in  "  ^' 
contentious  business,  hitherto  in  use  in  the  Probate  Court, 
is  not  altered  under  the  Judicature  Act,  and  therefore 
heirs-at-law  and  devisees  of  realty  must  be  cited  in  the 
manner  presently  to  be  specified  to  see  proceedings  in 
probate  actions  by  the  decree  in  which  it  is  sought  to  bind 
them,  notwithstanding  Ord.  XYI.  and  the  rules  thereunder 
relating  to  third  parties.^ 

Citing  the  heir-at-law  is  a  step  which  becomes  necessary 
in  contentious  proceedings  xmder  a  certain  section  of  the 
Probate  Act  of  1857,^  which  directs  that  when  a  will 
a£Fecting  realty  is  proved  in  solemn  form,  or  is  the  subject 
of  a  contentious  proceeding,  the  heir-at-law,  devisees,  and 
other  persons  interested  in  the  realty  must  be  cited. 

By  the  following  section,^  when  the  will  is  proved  in 


1  Kennaicay  v.  E,,  1  V.  D,  148 ; 
46  L.  J.,  Prob.  86. 

'  Sect.  61,  "Where  proooodings 
are  taken  under  this  act  for  proving 
a  wiU  in  solemn  form,  or  for  re- 
yoking  the  probate  of  a  will,  on 
the  ground  of  the  invalidity  thereof , 
or  where  in  any  other  contentious 
cause  or  matter  under  this  act 
the  validity  of  a  will  is  disputed, 
unless  in  the  several  cases  afore- 
said the  wiU  affects  only  personal 
estate,  the  heir-at-law,  devisees 
and  other  persons  having  or  pre- 
tending interest  in  the  real  estate 
affected  by  the  will  shall,  subject 
to  the  provisions  of  this  act,  and  to 
the  rules  and  orders  under  this  act, 
be  cited  to  see  proceedings,  or 
otherwise  summoned  in  like  man- 
ner as  the  next  of  kin  or  others 
having  or  pretendiog  interest  in 
the  personid  estate  affected  by  a 
will  should  be  cited  or  summoned, 
and  may  be  permitted  to  become 
parties,  or  intervene  for  their  re- 
spective interests  in  such  real 
estate,  subject  to  such  rules  and 
orders,  and  to  the  discretion  of  the 
court." 

3  C.  P.  A.  1857,  8.  62,  *' Where 
probate  of   such  wiU  is  granted 


after  such  proof  in  solenm  form,  or 
where  the  validity  of  the  will  is 
otherwise  declared  by  the  decree  or 
order  in  such  contentious  cause  or 
matter  as  aforesaid,  the  probate, 
decree  or  order  respectively  shidl 
enure  for  the  benefit  of  all  persons 
interested  in  the  real  estate  affected 
by  such  wiU,  and  the  probate  copy 
of  such  will,  or  the  letters  of  ad- 
ministration with  such  vrill  an- 
nexed, or  a  copy  thereof  respec- 
tively, stamped  with  the  seal  of 
her  Majesty^s  Court  of  Probate, 
shall  in  all  courts,  and  in  all  suits 
and  proceedings  affecting  real  es- 
tate, of  whatever  tenure  (save  pro- 
ceedings by  way  of  appeal  under 
this  act,  or  for  the  revocation  of 
such  probate  or  administration)  be 
received  as  conclusive  evidence  of 
the  validity  and  contents  of  such 
will,  in  like  manner  as  a  probate  is 
received  in  evidence  in  matters  re- 
lating to  the  personal  estate ;  and 
where  probate  is  refused  or  revoked, 
on  the  ground  of  the  invalidity  of 
the  will,  or  the  invalidity  of  the 
vnll  is  otherwise  declared  by  decree 
or  order  under  this  act,  BU(m  decree 
or  order  shall  enure  for  the  bemefit 
of  the  heir-at-law  or  other  persons 
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When  a  cita- 
tion should 
iflsueto  the 
heir-at-law. 


Where  a  bond 
Jide  intention 
to  dispute  the 
will  is  not 
manifest, 
citations  are 
not  issued. 

Example. 


Bolemn  form,  or  its  validity  otherwise  decided,  the  decree 
of  the  court  is  binding  on  the  persons  interested  in  the 
real  estate,  and  by  the  next  section^  the  heir-at-law,  in 
certain  cases,  is  not  to  be  cited,  and  where  not  cited  is  not 
to  be  affected  by  probate. 

A  caveat  was  entered  against  a  will.  The  executors 
warned  the  caveaty  and  on  appearance  to  the  warning 
delivered  a  declaration.  Upon  this,  though  no  plea  had 
been  filed,  as  the  will  related  to  realty,  the  plaintiffii,  after 
leave  on  motion,  applied  in  the  registry  for  a  citation  to 
the  heir-at-law.^  To  this  course  a  difficulty  was  raised,  for 
no  plea  having  been  filed,  and  no  citation  having  been 
issued  to  those  interested  in  the  personalty,  the  wiR  was 
not  in  dispute.  On  motion  again,  the  court,  interpreting 
the  word  "  taken,"  ^  to  apply  not  only  to  suits  commenced 
by  citation,  but  to  any  other  contentious  cause  or  mattery 
ordered  the  citation  to  be  issued.*  The  court  waa  here 
satisfied  that  the  will  was  in  dispute. 

Where  there  is  no  evidence  of  a  bond  fide  intention  to 
dispute  the  will,  however,  the  court  has  been  averse  to 
citing  the  heir-at-law. 

A  co-heiress-at-law  entered  a  caveat  and  an  appearance. 


against  whoso  interest  in  real  estate 
such  wiU  might  operate,  and  such 
wiU  shall  not  be  received  in  evi- 
dence in  any  suit  or  proceeding  in 
relation  to  real  estate,  save  in  any 
proceeding  by  way  of  appeal  from 
such  decrees  or  orders.'* 

»  C.  P.  A.  1857,  s.  63,  **  Nothing 
herein  contained  shaU  make  it  ne- 
cessary to  cite  the  heir-at-law  or 
other  persons  having  or  pretending 
interest  in  the  real  estate  of  a  de- 
ceased person,  unless  it  is  shown 
to  the  court,  and  the  court  is  satis- 
fied that  the  deceased  was  at  the 
time  of  his  decease  seised  of  or  en- 
titled to  or  had  power  to  appoint 
by  wiU  some  real  estate  beneficially, 
or  in  any  case  where  the  will  pro- 
pounded or  of  which  the  vahdity 
18  in  question  would  not  in  the 
opinion  of  the  court,  though  esta- 


blished as  to  personalty,  affect  real 
estate,  but  in  every  such  case,  and 
in  any  other  case  in  which  the  court 
may,  with  reference  to  the  circum- 
stances of  the  property  of  the 
deceased  or  otherwise,  think  fit, 
the  court  may  proccNsd  without 
citing  the  heir  or  other  person  in- 
terested in  real  estate;  provided 
that  the  probate  decree  or  order  of 
the  court  shaU  not  in  any  case 
affect  the  heir  or  any  person  in 
respect  of  his  interest  in  real  estate, 
unless  such  heir  or  person  has  been 
cited  or  made  party  to  the  proceed- 
ings, or  derives  title  under  or 
through  a  person  so  cited  or  made 
nartv  " 

=  Under  C.  P.  A.  1867,  8.  61, 
ante. 

'  See  sect.  61,  p.  347. 

*  Domtiih  V.  2>.,  4  Sw.  & Tr.  17. 
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The  executors  delivered  a  declaration  propounding  the  will. 
Leave  was  then  sought  to  cite  her  co-heiresses  to  see  pro- 
ceedings. The  court  on  the  above  grounds,  though  not 
rejecting  the  motion,  ordered  it  to  remain  in  abeyance  for 
the  filing  of  a  plea  and  the  citation  of  the  next  of  kin 
(interested  in  the  personalty),  suggesting  also,  that  in  the 
absence  of  a  plea,  citation  would  become  unnecessaiy,  if 
the  plaintiffs  applied  to  discontinue  contentious  proceedings 
and  withdraw  from  the  suit.^ 

The  time  for  citing  the  heir-at-law  does  not  appear  to  be  The  defend- 
till  the  proceedings  have  reached  the  first  stage  of  actual  ^J^^l^ede 
litigation.  On  proceedings  sworn  to  and  before  plea  filed,  citation  of  the 
leave  to  cite  the  heir-at-law  was  refused  on  the  ground  that  uSk«8  the^' 
"  the  mere  entering  of  a  caveat  may  not  be  done  with  an  defendant  be 
intention  to  dispute  the  will,  but  in  order  that  the  party 
who  enters  it  may  receive  notice  when  the  will  is  to  be 
proved,  and  there  being  nothing  to  preclude  him  from 
afterwards  withdrawing  his  opposition,  the  executor  would 
in  such  case  be  entitled  to  take  probate  in  conmion  form." 
"  The  ordinary  way  to  prove  a  will  in  solemn  form  is  to 
take  out  a  citation,"  ^  but  that  was  not  the  only  way.  For 
where  a  suit  had  been  conmienced  by  caveat^  and  the  caveat 
having  been  warned,  an  appearance  was  entered ;  the  will 
was  thereupon  propoimded  in  what  was  called  a  common 
condidity  the  first  sentence  of  which  stated  that  it  was  "  a 
business  of  proving  the  will  in  solemn  form  of  law."  A 
will  may  therefore  be  proved  in  solemn  form  without  the 
issuing  of  a  citation.  If  a  party  entered  a  caveat,  the  execu- 
tor could  not  set  about  proving  the  will,  except  by  filing  a 
declaration.  As  the  proceedings  thereto  were  consistent 
with  an  intention  to  prove  either  in  common  or  solemn  form, 
it  was  directed  that  in  that  and  all  future  similar  cases 
when  a  caveat  had  been  entered  "  the  party  propounding 
the  will,  if  he  wishes  to  cite  the  heir-at-law,  shall  make 
and  file  an  affidavit  of  his  intention  to  prove  the  will  in 
solemn  form,  and  the  citation  may  then  issue."    The  time 

1  Moore  v.  Holgate,  36  L.  J.,  Ptob.  46.  '  1867. 
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for  filing  the  affidmit  might,  if  desired,  be  before  the  time 
for  pleading  had  expired.^ 

Where  executors  under  a  will  are  desirous  of  disputing 
the  validity  of  a  codicil  to  it,  appointing  other  executors,  an 
affidavit  to  that  effect  having  been  filed  as  directed^  to  lead 
it,  the  citation  may  issue.  Here  executors  under  a  will, 
a  codicil  to  which  named  other  executors,  deeming  the 
codicil  invalid,  cited  the  executors  under  it  to  propound  it. 
They  appeared,  but  filed  no  declaration.  The  executors  of 
the  first  testamentary  paper  had  filed  an  affidavit  of  their 
intention  to  dispute  the  codicil,  and  upon  the  affidavit  they 
applied  for  leave  to  cite  the  heir-at  law,  which  was  at  onoe 
granted.  ^'  There  is  no  difficulty  in  this  case,"  said  Sir 
J.  P.  Wilde ;  "  it  is  the  converse  of  Peacock  v.  Lowe.** 
There  a  caveat  had  been  entered  by  the  defendants.  Here 
the  plaintiffs  had  commenced  litigation.  In  either  ease 
the  affidavit  was  requisite.* 

Leave  to  cite  the  heir-at-law  is  applied  for  on  motion, 
where  he  is  not  already  a  party  to  the  proceedings,  in 
respect  of  the  personalty  imder  the  will.  When  he  is  a 
party  in  respect  of  the  personalty  he  may  be  joined  as  a 
party  in  respect  of  the  realty  by  summons.  He  may  be 
made  a  party  at  the  instance  of  either  party  to  the  suit. 
When  he  has  appeared  the  court  may  then  be  moved  to 
appoint  a  receiver  pendente  litCy  where  heirs-at-law  become 
parties  to  litigation  as  such.^ 

ADMINISTRATORS  AND  RECEIVERS  PENDENTE  LITE. 

By  sect.  70  of  the  Probate  Act  of  1857,*  pending  suit 
"  touching  the  validity  of  the  will  of  any  deceased  person, 


*  Beacoek  v.  LowCt  36  L.  J.,  Prob. 


47. 
«  Com^  V.  ParwtfW,  36  L.  J.,  Prob. 

81. 

s  ^QQpoit,  ComtentioxtbPboceed- 
ZNOS— Pabtibs. 

*  Sect.  70,  "Pending  any  suit 
tonching  the  validity  of  the  will  of 
any  deceased  person,  or  for  obtain- 
ing, recalling  or  revoking  anjr  pro- 
bate or  any  grant  of  administra- 
tion, the  Court  of  Probate  may 


appoint  an  administrator  of  the 
personal  estate  of  such  deceased 
person ;  and  the  administrator  so 
appointed  shall  have  all  the  rights 
and  powers  of  a  general  adminis- 
trator, other  than  the  right  of 
distributing  the  residue  of  such 
personal  estate;  and  every  such 
administrator  shall  be  subject  to 
the  immediate  control  of  the  court, 
and  act  under  its  direction." 
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or  for  obtaining,  recalling,  or  revoking  any  probate  or 
grant  of  administration,"  the  court  may  appoint  an 
administrator  of  the  personal  estate;  and  by  the  next 
section  the  court  may  also  appoint  a  receiver  where  by 
such  inquiry  the  deceased's  real  estate  is  affected ;  and  by 
the  next  section  the  court  may  remunerate  them  out  of  the 
estates,  t.  ^.,  where  the  Court  of  Chanceiy  would  appoint 
a  receiver,  the  Probate  Court  appoints  an  administrator  or 
receiver  according  to  the  nature  of  the  estate.  The  Chan- 
cery practice  is  "  that  wherever  there  is  a  bond  fide  suit 
pendmg,  the  court  will  appoint  a  receiver  quite  irrespective 
of  the  condition  of  the  estate,  or  of  the  person  who  has  the 
actual  possession  of  it,  on  the  ground  that  while  the  suit  is 
pending  there  is  no  one  legally  entitled  to  receive  or  to 
hold  the  assets,  or  to  give  discharges."^ 

A  suit  must  be  pending  to  justify  the  appointment.    A  A  snit  most 
petition  only,  in  which  certain  parties  claim  against  one  ^  P^^fi^- 
another  to  have  been  appointed  executors,  is  not  a  suit 
touching  the  validity  of  the  will,^  and  hence  the  court  has 
no  jurisdiction  to  appoint  either. 

This  rule  is  not  applicable  to  all  cases,  for  instance,  it 
was  held  not  to  apply  where  the  estate  of  a  deceased 
consisted  of  his  share  of  a  farming  business,  e.g.y  which  he 
was  canying  on  in  partnership  at  the  time  of  his  death,  and 
which  was  continued  to  be  carried  on  by  the  surviving 
partner,  the  court  would  not  appoint  an  administrator 
pendente  lite  against  the  wish  of  the  surviving  partner, 
unless  a  strong  case  were  made  that  he  was  dealing 
improperly  with  the  business.^ 

These  appointments  are  applied  for  by  motion  in  the  Application  ia 
ordinary  way  after  due  notice,  and  upon  an  affidavit  show-    ^        ^' 
ing  that  the  grounds  specified  above  exist.    The  description, 
value,  and  other  necessarily  incidental  circumstances,  if 
any,  relating  to  the  property,  personal  or  real,  in  respect  of 

1  BeUew  v.  B.,  4  S.  &  T.  68 ;  34  '  Qrant  y.  (?.,  1  P.  &  D.  654 ; 

L.  J.,  Prob.  126.  38  L.  J.,  Prob.  66. 

3  Horrell  v.  WitU,  1  P.  &  D.  103. 
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which  the  appointment  is  applied  for,  should  be  included 
in  the  appHcant'8  affidavit,  and  the  neoeasity  for  the 
appointment  clearly  shown.  The  court,  in  appointing 
^Anmns^xBioTS pende^ite  lite^  follows  the  practice  in  ChBSKksry 
regarding  receivers. 

The  appointment  of  an  administrator  is  ^^  in  order  that 
he  may  discharge  certain  necessary  functions  which  there 
is  nobody  else  to  discharge.''  Where  the  Court  of  Chan- 
cery would  refuse  to  appoint  a  receiver,  the  Probate 
Division  will  do  the  same. 

A  deceased  executed  a  will  and  codicils,  and  in  the  will 
appointed  executors.  The  second  codicil,  which  in  no  way 
affected  the  appointment  of  the  executors,  was  the  subject 
of  the  suit.  In  order  to  found  the  application  the  court 
required  to  be  shown  that  there  was  something  to  be  done 
which  the  executor  could  not  do,  which  it  is  needless  to 
say  could  not  be  done.  The  motion  was  dismissed  with 
costs.^ 

The  words  of  the  statute  are  general,  and  enable  the 
court  to  appoint  an  administrator  on  the  application  of  any 
person  if  it  would  be  just  and  proper,  hence  it  has  done  so 
at  the  instance  of  a  creditor  not  a  party  to  the  suit  who 
during  its  protracted  hearing  would  have  had  to  wait  for 
his  claim  on  the  estate,  and  possibly  lose  the  debt  on  the 
exhaustion  of  the  assets  in  litigation.^ 

The  appointment  usually  follows  if  the  case  made  out 
justifies  it.  If  the  parties  agree  their  nominee  is  chosen, 
otherwise  a  fit  and  proper  person  is  selected  in  the 
registry. 

A  party  to  the  suit  has  been  appointed,  but  only  on 
consent,  but  the  court  was  then  of  opinion  "that  some 
person  imconnected  with  the  suit  would  have  been  a  more 
proper  person  to  have  been  appointed."^ 

The  appointment  of  a  receiver  does  not  affect  the  rights 


1  Mortimer  v.  Pauly  L.  R.,  2P.  & 
D.  85 ;  39  L.  J.,  Prob.  47. 

2  Jichbome  v.  71,  L.  R.,  1  P.  & 


D.  730 ;  39  L.  J.,  Prob.  22. 

5  De  Chatelain  v.  Fontigny^  1  8, 
&T.  34;  27L.  J.,  Prob.  18. 
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of  the  mortgagee,^  he  being  the  person  usually  who  has 
a  charge  on  the  estate. 

The  person  appointed  receiver  by  the  Court  of  Chancery  a  general 
has  -been  appointed  administrator  under  a  general  grant  ^*^^ 
by  the  Court  of  Probate  to  administer  an  estate  in  litiga-  Chancery, 
tion,  on  the  non-appearance  of  the  next-of-kin,  one  of 
whom,  the  widow,  was  stated  to  be  tortiously  administer- 
ing.^ 

Where  a  suit  takes  place   abroad,  in  relation  to  the  Appointmenis 
right  to  administer  the  estate  of  a  deceased  there  domi-  ^^^**^^^  '•^^ 
oiled,  having  assets  in  this  country — a  judicial  adminis- 
trator pendente  lite  is  appointed,  with  power  to  pay  assets, 
here  reduced  into  possession,  to  the  successful  party ;  but 
only  upon  necessity  shown.^ 

But  these  grants  are  only  made  upon  good  grounds,  and 
when  the  property  is  in  the  possession  of  a  private  person. 
When  it  is,  as  here,  in  the  Bank  of  England,  the  grant 
will  be  refused,  except  to  receive  and  invest  the  dividends 
— a  form  which  the  grant  here  sought  eventually  took  upon 
a  subsequent  application.^ 

Where  it  is  doubtful  whether  a  deceased  was  or  was  not  and  ad  litem. 
entitled  to  personal  property  in  this  country,  the  court 
has  made  a  grant  ad  litem,  in  order  that  it  might  be 
ascertained.^ 

A  suit  in  Chancery  has  been  stayed  for  the  appointment 
of  a  general  administrator  in  place  of  a  limited  one ;  but 
such  a  grant  is  not  usually  made,  nor  does  it  appear  to 
have  been  made  on  this  occasion.^ 

Where  a  Chancery  suit  was  proceeding  in  relation  to  an 
estate  in  which  one  of  the  parties  to  the  suit,  afterwards 
deceased  intestate,  was  interested,  a  nominee  of  the  plain- 
tiff's was  appointed  after  citation  and  non-appearance  of 
the  next-of-kin  to  represent  the  deceased  in  the  suit;  upon 

1  Per  Hannen,  J.,  MS.  note-  *  Morgan^  2  Kobert.  416. 

»  Mayer,  3  P.  &  D.  39.  »  Twfier,  3  Sw.  &  Tr.  476. 

8  Viesea  v.  L'Arambtmt,  2  Curt.  «  Clough  v.  Lixon,  10  Sim.  664  ; 

277.  and  sec  Ellice  v.  Godeon,  2  Coll.  4. 
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his  death  another  nominee  of  the  plaintLGTs  was  appointed 
with  a  Kmited  grant.  The  Vice-Chanoellor  who  heard  the 
suit  then  held  that  a  general  grant  was  requisite.  For 
this  the  plaintifE's  nominee  applied,  but  was  rejected  as 
haying  no  interest  in  the  deceased's  estate,  and  as  a  mere 
nominee  in  equity,  for  a  general  grant  to  whom  no  prece- 
dent existed.  The  court,  however,  stated  that  suoh  a 
grant  might  be  made  to  its  own  nominee.^ 

Duty  of  The  administrator  pendetite  lite  is  an  officer  of  the  court 

pendmu  Hte^  Under  the  terms  of  the  decree  appointing  him,*  and  holds 

the  property  till  the  suit  terminates,  when  he  must  pay 
over  everjrthing  to  the  parties  entitled;  and  the  court  is 
bound  to  take  care  he  discharges  his  duty,  which  is  then  at 
an  end.^  All  claims  upon  the  estate  must  be  laid  before  the 
registrar,  and  passed  by  him  before  payment  by  the  ad- 
ministrator.^ Where  the  administrator,  acting  under  the 
orders  of  the  Court  of  Chancery  in  the  sale  or  management 
of  the  property,  had  to  pay  debts  due  from  the  estate,  the 
Court  of  Probate  declined  to  interfere.* 

Security.  The  security  is  generally  required  from  administra- 

tors pendente  lite^  and  it  was  in  CharUon  v.  Stndnuirsh^ 

The  oath.  fixed  at  a  year's  income  of  the  property  in  question.  The 
form  of  the  administrator's  oath  to  lead  the  grant  is  given 
in  the  Appendix,  also  the  form  of  the  receiver's  bond ;  also 
the  affidavit  of  justification  of  sureties,  and  the  declaration 
of  the  personal  estate  and  effects ;  also  the  inventory. 

The  receiTor's  Before  a  receiver  is  appointed  under  the  act  (s.  71),  the 
affidavit  must  state  that  the  heir-at-law  or  devisee,  or  other 
person  having  or  pretending  interest  in  the  real  estate,  has 
been  cited  xmder  the  61st  section,^  and  until  he  has 
appeared  or  failed  to  appear  on  citation,  the  receiver  will 
not  be  appointed.® 

The  receiyer's      Under  the  Probate  Eules  of  1862  (C.  B.  79),  the  receiver 

bond. 

»  Chanter^  1  Rob.  273  ;  see  also  *  Tichbome  v.  T,  2  L.  R.  41 ;  89 

the  suit,  14  Sim.  212.  L.  J.,  Prob.  22. 

2  Charlton  v.  Uindmarah,  1  S.  &  «  A^ite, 

T.  619.  '  Purdy  v.  Field,  3  S.  &  T.  676  ; 

2  Graves,  1  Hagg.  313.  33  L.  J.,  Prob.  73. 

•  Charlton  v.  Hindmarsh,  ante,  **  Steadam,  MSS. 
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had  to  enter  into  a  bond  as  security  for  the  due  discharge 
of  his  duties.  This  rule  is  subject  to  modification  by  the 
new  rules. 

B.  S.  C.  1883,  Ord.  L.  (11.)  r.  16.  Where  an  order  is  made  directing  ReoeiTer  most 
a  roceiyer  to  be  appointed,  unless  otherwise  ordered,  the  person  to  give  seomity. 
bo  appointed  shall  first  give  security,  to  be  allowed  by  the  court  or  a 
judge  and  taken  before  a  person  authorised  to  administer  oaths,  duly 
to  account  for  what  he  shall  receiye  as  such  receiyer,  and  to  pay  the 
same  as  the  court  or  judge  shall  direct ;  and  the  person  so  to  bo  ap- 
pointed shall,  unless  otherwise  ordered,  be  allowed  a  proper  salary 
or  allowance.  Such  security  shall  be  by  reco^izance  in  the  Form 
No.  21  in  Appendix  L.  unless  the  court  or  a  judge  shall  otherwise 
order. 

E.  17.  Where  any  judgment  or  order  is  pronounced  or  made  in  And  cause 
court  appointing  a  person  therein  named  to  be  receiyer,  the  court  may  be  ad- 
or  a  jud^  may  adioum  to  chambers  the  cause  or  matter  then  joumedto 
pending,  in  order  that  the  person  named  as  receiyer  may  giyo  chambergfor 
security  as  in  the  last  preceding  rule  mentioned,  and  may  thereupon  ^"™  ^  ^^  ^• 
direct  such  judgment  or  order  to  be  drawn  up. 

B.  18.  When  a  receiyer  is  appointed  with  a  direction  that  he  shall  Passing 
pass  accounts,  the  court  or  judge  shall  fix  the  days  upon  which  he  aocoimts. 
shall  (annually,  or  at  longer  or  shorter  periods,)  leaye  and  pass 
such  accounts,  and  also  the  days  upon  which  ne  shall  pay  the 
.balances  appearing  due  on  the  accounts  so  loft,  or  such  part  tnereof 
as  shall  be  certified  as  proper  to  be  paid  by  him.  And  with  respect 
to  any  such  receiyer  as  shall  neglect  to  leaye  and  pass  his  accounts 
and  pay  the  b^dancos  thereof  at  the  times  so  to  oe  fixed  for  that 
purpose  as  aforesaid,  the  judge  before  whom  any  such  receiyer  is 
to  account  may  from  time  to  time,  when  his  subsequent  accounts 
are  produced  to  be  examined  and  passed,  disallow  the  salary  therein 
claimed  by  siich  receiyer,  and  may  also,  if  he  shall  think  fit,  charge 
him  with  interest  at  the  rate  of  51,  per  cent,  per  annum  upon  tne 
balances  so  neglected  to  be  paid  by  him  during  the  time  the  same 
pliall  appear  to  haye  remained  in  the  hands  of  any  such  receiyer. 

R.  19.  Eeceivors'  accounts  shall  be  in  the  Form  No.  14  in  Appen-  Form  of 
dix  L.,  with  such  variations  as  circumstances  may  require.  reoeiyeTB' 

R.  20.  Eyery  receiyer  shall  leaye  in  the  chambers  of  the  judge  to  aoooimts. 
whom  the  cause  or  matter  is  assigned  his  account,  together  with  an  i^^ayinK 
affidavit  verifying  the  same  in  the  Form  No.  22  in  Appendix  L.,  account  and 
with  such  variations  as  circumstances  may  require.     An  appoint-  verifying 
ment  shall  thereupon  be  obtained  by  the  plaintiff  or  person  naying  affidavit  in 
the  conduct  of  the  cause  for  the  purpose  of  passing  such  account.       chambers. 

R.  21,  In  case  of  any  receiyer  failing  to  leaye  any  account  or  Effect  of 
affidavit,  or  to  pass  such  account,  or  to  make  any  payment,  or  failure  so 
otherwise,  the  receiver  or  the  parties,  or  any  of  them,  may  be  to  do. 
required  to  attend  at  chambers  to  show  cause  why  such  account  or 
affidavit  has  not  been  left,  or  such  account  passed,  or  such  payment 
made,  or  any  other  proper  proceeding  taken,  and  thereupon  such 
directions  as  shall  be  proper  may  be  given  at  chambers  or  by 
adjournment  into  court,  including  the  discharge  of  any  receiyer  and 
appointment  of  another,  and  payment  of  costs. 

A  a2 
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B.  22.  When  a  receivership  has  been  conipleted,  the  book  contain- 
ing the  accounts  shall  be  deposited  in  the  Central  Office. 

A.  makes  two  wills.  His  widow  and  children  are 
benefited  materially  by  his  later  one.  B.,  the  testator's 
brother,  propounds  the  earlier  one  as  executor,  and  is 
made  guardian  ad  litem  of  the  children.  On  the  appli- 
cation of  the  widow,  a  defendant,  the  court  directed  the 
registrar  to  report  whether  the  action  was  for  the  benefit 
of  the  children,  and  if  so,  to  appoint  another  guardian 
ad  litem} 


*  Fereival  v.  CroM^  62  L,  J.,  Vtoh,  16. 
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CHAPTER  XI. 


Contentious  Procbedings. 

Contentious    business    in   probate    proceedings    relates 
wholly  to  probate  actions  and  matters  incidental  to  them. 

R.  S.  C.  1883,  Ord.  LXXI.  **  Probato  actions"  includo  actions  Interpreia- 
and  other  matters  relating  to  tlio  grant  or  recall  of  probate,  or  of  tion  of  terms, 
letters  of  administration  other  than  common  form  business. 

The  fundamental  distinction  between  grants  of  pro- 
bate or  administration  in  common  form  and  in  conten- 
tious business  is,  that  the  former  are  not  binding  in  the 
event  of  contention,  but  the  latter  are,  with  one  exception 
— when  such  fresh  facts  come  to  the  knowledge  of  either 
party  as  render  the  grant,  already  made  after  litigation, 
ineflfectual  to  carry  out  the  wishes  of  the  testator,  or  which 
prove  that  the  wrong  party  has  been  constituted  personal 
representative  of  the  deceased.  This  latter  case  is  con- 
templated by  the  order  above  quoted. 

Probate  actions  are  of  three  kinds.  Forms  erf  pro 

1.  Actions  for  proving  wills  in  solemn  form.  The  ques- 
tion in  these  actions  may  be,  whether  a  former  or  a  later 
will  is  the  last  valid  will  of  the  testator ;  whether  he  was 
of  testamentary  capacity  when  he  made  what  purports  to 
be  his  last  will ;  whether  it  was  duly  executed  according 
to  the  requirements  of  the  Wills  Act  of  1837 ;  whether 
it  was  obtained  by  undue  influence  and  other  kindred 
questions.     These  are  tcill  cases.  ^ 

^  For  forms  of  olaims,  see  Appendix  C,  a.  3,  form  2,  and  others. 
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Where  executors  axe  of  opinion  that  a  will  is  good  and 
a  codicil  to  it  bad,  they  may  propound  the  will  and  cit« 
the  next-of-kin  and  parties  interested  under  the  codicil  to 
see  proceedings.^  They  are  not  bound  to  propound  a  will 
or  a  codicil.  Where  they  doubt  the  validity  of  either  they 
should  obtain  security  for  their  costs  from  the  parties 
interested  imder  them,  otherwise  on  being  condemned  in 
costs  they  may  have  to  pay.- 

2.  Administration  actions,  or  what  were  till  recently 
called  interest  suits,  in  which  the  plaintiff  claims  adminis- 
tration as  next-of-kin,  and  his  interest  as  such  is  disputed.' 

3.  Actions  by  an  executor  or  legatee  of  a  former  or  later 
will  or  a  next-of-kin,  &c.,  to  obtain  revocation  of  a  probate 
granted  in  common  form  or  contentious,  or  by  an  executor 
or  legatee  of  a  will  when  letters  of  administration  have 
been  granted,  as  imder  an  intestacy.* 

:  Where  after  administration  granted  imder  an  intestacy 
a  will  is  alleged  to  have  been  discovered,  the  grant  of  ad- 
ministration is  called  in  pending  the  decision  upon  the 
alleged  will.  If  the  matter  takes  the  ordinary  course,  the 
suit  is  one  for  revocation  of  the  grant;  if,  however,  the 
contention  in  support  of  the  will  is  abandoned,  the  grantee 
gives  formal  proof  on  oath  in  open  court  that  he  is  the 
party  to  whom  administration  has  been  granted,  and 
thereupon  the  court  decrees  that  the  grant  be  redelivered 
out  of  the  registry  to  the  grantee. 

R.  S.  C.  1883,  Ord.  I.  r.  1.  .  .  .  All  actions  which  previously  to 
tho  commonceinent  of  the  principal  act  were  commenced,  inter  cUia, 
by  citation  or  otherwise  in  the  Court  of  Probate,  shall  be  instituted 
in  the  High  Court  of  Justice  by  a  proceeding  to  bo  called  an  action.' 

The  practice  of  citing  persons  interested  in  the  real 


»  Benbow,  2  S.  &  T.  488. 

2  Rennie  v.  Massey,  1  P.  &  D. 
118. 

'  See  App.  C,  s.  3,  No.  1. 

*  Forform8,8ceApp.A.,III.  s.  6, 
forms  2  and  3,  which  are  in  dorse - 
ments  suggesting  the  form  of 
claim. 


^  Citations  are  only  abolished 
where  they  were  the  process  for 
commencing  an  action,  fey  the  next 
rule  of  this  order  they  are  expressly 
retained  for  other  purposes  m  pro- 
bate, but  they  are  no  longer  the 
proper  authority  for  smnmoning 
the  original  parties  to  an  action. 
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estate  to  see  proceedings  under  the  Probate  Act  of  1857,  Form  and 
s.  61,  thus  enabling  them  to  intervene  and  become  parties  maat^*^" 
if  they  wish,  is  not  altered  by  the  Judicature  Acts  and  action- 
Eules  thereimder,  Ord.  XVI.  r.  10.^    This  rule  is  an  addi- 
tional power  in  the  hands  of  the  court.^ 

The  aflGldavit '  filed  on  application  to  cite  persons  interested  Affidavit 
in  realty  under  a  disputed  will  must  state  that  the  will  S-law  &c" 
disposes  of  realty  and  was  executed  since  the  Wills  Act, 
and  in  conformity  with  it.     To  these  wills  only  do  the 
provisions  for  citations  in  contentious  proceedings  apply.* 

B.  2.  All  other  procoedings  in  and  applications  to  the  High  Court  Bules  of 
may,  subject  to  those  rules,  oe  taken  and  made  in  the  same  manner  prooedare. 
as  they  would  have  been  taken  and  made  in  any  court  in  which 
any  proceeding  or  application  of  the  like  kind  could  have  been 
taken  or  made  if  the  acts  had  not  been  passed. 

The  rules  of  procedure  in  probate  manifestly  repealed 
by  the  Eules  of  1883  are  here  omitted.  WTiere  it  is 
doubtful  whether  certain  of  these  rules  are  intended  to 
be  repealed  they  are  here  included. 

The  contentious  probate  jurisdiction  in  the  coimty  court  County  court 
is  governed  by  the  following  sections  of  the  Probate  Acts,  3'"^'^<^*®^- 
1857  and  1858.^ 


1  Post,  p.  372. 

'  Kennaway  y.  K,y  1  P.  D.  160. 

3  See  Appendix. 

*  Campbell  v.  Laey,  2  P.  &  D.  209. 

^  Sect.  55.  '*  On  a  decree  being 
made  by  a  judge  of  a  coimty  court 
for  the  grant  or  revocation  of  a 
probate  or  administration  in  any 
such  cause,  the  reg^trar  of  the 
county  court  shall  transmit  to  the 
distiict  registrar  of  the  district  in 
which  it  shall  have  been  sworn 
that  the  deceased  had  at  the  time 
of  his  decease  his  fixed  place  of 
abode  a  certificate  under  the  seal 
of  the  county  court  of  such  decree 
having  been  made,  and  thereupon, 
on  the  application  of  the  party  or 

Sarties  in  favour  of  whom  such 
ocree  shaU  have  been  made,  a 
probate  or  administration  in  com- 
pliacce  with  such  decree  shall  be 
issued  from  such  district  registry ; 


or,  as  the  case  may  require,  the 
probate  or  letters  of  administration 
theretofore  granted  shall  be  recalled 
or  varied  by  the  district  registrar 
according  to  the  effect  of  such  de- 
cree.*' 

Sect.  56.  "The  judge  of  any 
county  court  before  whom  any 
disputed  question  shall  be  raised 
relating  to  matters  and  causes 
testamentary  under  this  act  shall, 
subject  to  the  rules  and  orders 
iinaer  this  act,  have  all  the  juris- 
diction, power  and  authority  to 
decide  the  same  and  enforce  judg- 
ment therein,  and  to  enforce  orders 
in  relation  thereto,  as  if  the  same 
liad  been  an  ordinary  action  in  the 
county  court." 

Sect.  67.  "The  affidavit  as  to 
the  place  of  abode  and  state  of  the 
property  of  a  testator  or  intestate 
which  is  to  give  contentious  juris- 
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County  court       Parties  niay  in  certain  cases  try  probate  actions  in  the 
^  °^*     ooxmty  court.    They  are  not,  however,  obliged  to  do  so 


diction  to  the  judge  of  a  county 
court  under  the  previous  provisions 
shall,  except  as  hereinafter  pro- 
yided,  be  conclusive  for  the  pur- 
pose of  authorizing  the  exercise  of 
such  jurisdiction,  and  the  grant  or 
revocation  of  probate  or  adminis- 
tration in  compliance  with  the 
decree  of  such  judge  ;  and  no  such 
grant  of  probate  or  administration 
shall  bo  liable  to  be  recalled,  re- 
voked or  otherwise  impeached  by 
reason  that  the  testator  or  intestate 
had  no  fixed  place  of  abode  within 
the  jurisdiction  of  such  judge  or 
within  any  of  the  said  districts  at 
the  time  of  his  death,  or  by  reason 
that  the  personal  estate  sworn  to  be 
under  the  value  of  two  hundred 
pounds  did  in  fact  amount  to  or 
exceed  that  value,  or  that  the  value 
of  the  real  estate  of  or  to  which 
the  deceased  was  seised  or  entitled 
beneficially  at  the  time  of  his  death 
amounted  to  or  exceeded  three  hun- 
dred pounds :  provided,  that  where 
it  shidl  bo  shown  to  the  judge  of  a 
county  court  before  whom  any  mat- 
ter is  pending  under  this  act  that 
the  place  of  abode  or  state  of  the 
property  of  the  testator  or  intestate 
in  respect  of  whose  will  or  estate  he 
may  nave  been  applied  to  for  grant 
or  revocation  of  probate  or  admi- 
nistration has  not  been  correctly 
stated  in  the  affidavit,  and  if  cor- 
rectly stated  would  not  have  autho- 
rized him  to  exercise  such  conten- 
tious jurisdiction,  he  shall  stay  all 
further  proceedings  in  his  court  in 
the  matter,  leaving  any  party  to 
apply  to  the  Court  of  Probate  for 
such  grant  or  revocation,  and 
making  such  order  as  to  the  costs 
of  the  proceedings  before  him  as 
he  may  think  just.*' 

Sect.  68.  "  Any  party  who  shall 
be  dissatisfied  with  the  determina- 
tion of  the  judge  of  the  county 
court  in  point  of  law,  or  upon  the 
admission  or  rejection  of  any  evi- 
dence in  any  matter  or  cause  under 
this  act,  may  appeal  from  the  same 
to  the  Court  of  Probate,  in  such 


manner  and  subject  to  such  regxda- 
tions  as  may  be  provided  by  the 
rules  and  orders  to  be  made  under 
this  act,  and  the  decision  of  the 
Court  of  Probate  on  such  appeal 
shall  be  final." 

Sect.  59.  *'It  shall  not  be  obli- 
gatory on  any  person  to  apply  for 
probate  or  administration  to  any 
district  registry,  or  through  any 
county  court,  but  in  every  case  saen 
application  may  be  maoe  through 
the  principal  registry  of  the  Court 
of  Probate,  wherever  the  testator 
or  intestate  may  at  the  time  of  his 
death  have  had  his  fixed  place  of 
abode  :  provided,  that  iniere  in 
any  contentious  matter  aiibing 
out  of  any  such  application  it  ia 
shown  to  the  Court  of  Probate  tiiat 
the  state  of  the  property  and  place 
of  abode  of  the  aeceasea  were  such 
as  to  give  contentious  juriadiction 
to  the  judge  of  a  county  court,  the 
Court  of  Probate  may  send  the 
cause  to  such  county  court,  luid  the 
judge  thereof  shall  proceed  therein 
as  if  such  application  and  cause  had 
been  made  to  and  arisen  in  his  court 
in  the  first  instance." 

C.  P.  A.  1858,  s.  10.  "Where  it 
appears  by  affidavit  to  the  satisfac- 
tion of  a  registrar  of  the  principal 
registry  that  the  testator  or  intes- 
tate in  respect  of  whose  estate  a 
grant  or  revocation  of  a  grant  of 
probate  or  letters  of  administration 
is  applied  for  had  at  the  time  of 
his  death  his  fixed  place  of  abode 
in  one  of  the  districts  specified  in 
schedule  (A.)  to  the  said  'Court 
of  Probate  Act,'  and  that  the 
personal  estate  in  respect  of  whi<^ 
such  probate  or  letters  of  adminis- 
tration are  to  be  or  have  been 
gnranted,  exclusive  of  what  the  de- 
ceased may  have  been  possessed  of 
or  entitled  to  as  a  trustee,  and  not 
beneficially,  but  without  deducting 
anything  on  account  of  the  debts 
duo  and  owing  from  the  deceased, 
was  at  the  time  of  his  death  under 
the  value  of  two  hundred  pounds, 
and  that  the  deceased  at  toe  time 
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unless  the  j  adge  of  the  Probate  Division  directs  trial  in  the  Ck>iml^  oourt 
county  court.^  All  proceedings  prior  to  the  hearing  are  J'*^^"*^*'^®^- 
taken  in  the  superior  court,  the  issue  being  duly  sent  down 
and  the  mode  of  trial  left  to  be  determined  in  the  court  of 
trial.  After  trial  the  decree  is  filed  in  the  principal  registry. 
The  county  court  makes  the  decree  and  decides  all 
questions  relating  to  costs  not  yet  decided  by  the  court 
above.^ 

....  Inter  alia,  probato  appeals  from  inferior  courts  shall  bo  to  Counly  court 
to  a  divisional  court  of  the  Probate  Division.'  appeals. 

Where  the  case  is  heard  in  the  county  court  the  Probate  New  trial,  &c. 
Division  has  no  power  to  grant  a  new  trial  or  make  any 
order  except  on  appeal  from  the  county  court  judge's 
decision  on  a  point  of  law  or  evidence  under  the  Probate 
Act  of  1857,  s.  58.^ 

Ord.  n.  r.  1.  Every  action  in  the  High  Court  shall  be  commenced 
by  a  writ  of  summons,  which  shall  be  indorsed  with  a  statement  of 
the  nature  of  the  claim  made,  or  of  the  relief  or  remedy  required  in 
the  action,  and  which  shall  specify  the  division  of  the  High  Court 
to  which  it  is  intended  that  the  action  should  be  assigned. 

Probate  actions  are  still  tried  in  the  Probate  Division  as  Probate 
hitherto,  or  in  the  district  county  court  if  the  judge  of  the  triedT' 
Probate  Division  thinks  them  fit  enquiries,  and  the  value 
of  the  estate  is  sufficiently  limited  to  give  the  county  court 
jurisdiction,  as  stated  above.^ 


of  his  death  was  not  Feiscd  or  en- 
titled bencficiaUy  of  or  to  any  real 
estate  of  the  value  of  three  hun- 
dred pounds  or  upwards,  the  j  udgo 
of  the  county  court  having  luris- 
dictdon  in  the  place  in  which  tlie 
deceased  had  at  the  time  of  his  or 
her  death  a  fixed  place  of  abode 
shaU  have  the  contentious  juris- 
diction and  authority  of  the  Court 
of  Probate  in  respect  of  questions 
as  to  the  grant  and  revocation  of 
probate  of  the  wiU  or  letters  of  ad- 
ministration of  the  effects  of  such 
deceased  person,  in  case  there  be 
any  contention  in  relation  thereto.** 
Sect.    12.  "The  said  Court  of 


Probate  Act,  section  fifty-nine, 
shall,  so  far  as  the  county  courts 
or  a  judge  thereof  are  concerned, 
apply  to  an  application  for  the 
revocation  of  a  grant  of  probate 
or  administration  as  well  as  to  an 
apphcation  for  any  such  grant." 

1  Dunn  V.  Dunn,  1  S.  &  T.  621 ; 
30  L.  J.,  Prob.  40. 

2  MaeUur  ▼.  Jf.,  1  P.  &  D.  604  ; 
37  L.  J.,  Prob.  68. 

3  J.  A.  1873,  s.  45;  R.  S.  C. 
1883,  Ord.  LIX.  r.  4. 

*  Zifalley  v.  Verzard,  1  P.  &  D. 
195. 

^  See  J.  A.  1873,  s.  34,  as  fol- 
lows:— **  There  shiUl  be  assigned 
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The  writ. 

Cofitsof 
prolixity. 

Form  of  writ. 


B.  2.  Any  costs  occasioned  by  tho  use  of  any  forms  of  writs,  and 
of  indorsements  thereon,  other  or  more  prolix  than  the  forms  herein- 
after prescribed,  shall  be  borne  by  the  party  using  the  same,  unless 
the  court  or  a  judge  shall  otherwise  direct. 

£.  3.  The  writ  of  summons  for  the  commencement  of  an  action 
shall,  except  in  the  cases  in  which  any  different  form  is  herein- 
after provided,  be  in  one  of  the  Forms  Nos.  1,  2,  3  and  4  in 
Appendix  A.,  Fart  I.,  with  such  variations  as  circumstances  may 
require.^ 

R.  4.  No  writ  of  summons  for  service  out  of  the  jurisdiction,  or 
of  which  notice  is  to  bo  given  out  of  the  jurisdiction,  shall  be  issued 
without  tho  leave  of  the  court  or  a  judge. 

This  rule  gives  the  judge  sole  discretion  as  to  the  issue 
of  a  writ  for  service  out  of  the  jurisdiction.  Under  the 
Prohate  Eules  of  1862,  C.  B.,  No.  18,  the  principal 
registrars  had  also  discretion  in  the  matter  of  substituted 
service.  As  regards  writs,  however,  this  rule  is  now 
repealed. 


Writ  for  ser- 
vioe  abroad. 


B.  5.  A  writ  of  summons  to  bo  served  out  of  the  jurisdiction,  or 
of  which  notice  is  to  bo  given  out  of  the  jurisdiction,  shaU  be  in  one 
of  the  Forms  Nos.  5,  6,  7  and  8  in  Appendix  A.,  Fart  I.,  with  such 
variations  as  circumstances  may  re(}mre.  Such  notice  shaU  be  in 
one  of  the  Forms  Nos.  9  and  10  m  the  same  Fart,  with  such 
variations  as  circumstances  may  require. 
Bate  and  B.  8.  Ever^'^  writ  of  summons,  and  also  (unless  by  any  statute  or 

teste  of  writs,  by  these  rules  it  is  otherwise  provided}  every  other  writ,  shall  bear 
date  on  the  day  on  which  the  same  snail  be  issued,  and  shall  be 
tested  in  the  name  of  the  Lord  Chancellor,  or,  if  the  office  of  Lord 
Chancellor  shall  be  vacant,  in  the  name  of  the  Lord  Chief  Justice 
of  England. 

A  probate  matter  does  not  become  a  probate  action  until 
the  vmt  is  issued.  No  previous  proceedings  will  give  the 
court  jurisdiction.  Hence  an  application  to  the  court  to 
sanction  a  compromise  effected  after  caveat  and  warning, 
but  before  writ,  was  rejected  on  the  ground*  that  the  court 
had  no  jurisdiction  in  the  matter.^ 


(subject  as  aforesaid)  to  the  Pro- 
bate, Divorce  and  Admiralty  Divi- 
sion of  the  said  High  Court— 1.  AU 
causes  and  matters  pending  in  the 
Court  of  Probate  ....  at  the  com- 
mencement of  this  act.  2.  All  causes 
and  matters  which  would  have 
been  within  the  exclusive  cogni- 
sance of  the  Court  of  Probate .... 


if  this  act  had  not  passed.*' 

^  Forms  applicable  with  slight 
variation  to  most  probate  actions 
are  given  postj  Appendix  A.,  m., 
sect.  6,  Nos.  1,  2,  3,  4,  and  other 
additional  forms  adapted  to  certain 
cases  therein  speoified. 

2  Hortnan  ▼.  Strains,  60  L.  J., 
Prob.  39. 
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Ord.  III.  r.  1.  The  indorsemont  of  claim  shall  be  made  on  every  Indorsement 
writ  of  summons  before  it  is  issued.  of  claim. 

R.  2.  In  the  indorsement  required  by  Order  11.,  Bule  1,  it  shall  It  need  not 
not  be  essential  to  set  forth  the  precise  ground  of  complaint,  or  the  be  precise, 
precise  remedy  or  relief  to  which  the  plaintiff  considers  himself 
entitled. 

R.  3.  The  indorsement  of  claim  shall  be  to  the  effect  of  such  of  the  Form. 
Forms  in  Appendix  A.,  Part  III.,  as  shall  be  applicable  to  the  case, 
or,  if  none  be  foimd  applicable,  then  such  other  similarly  concise 
form  as  the  nature  of  the  case  may  require. 

The  matter  in  dispute  and  the  nature  of  the  claim  are 
thus  made  known.  If  the  plaintifE  has  to  go  on  with  his 
action,  and  deliver  a  statement  of  claim,  he  must  therein 
state  the  facts  upon  which  he  relies,  and  the  relief  he 
claims,  notwithstanding  the  indorsement. 

R.  4.  If  the  plaintiff  sues,  or  the  defendant  or  any  of  the  defen-  Indorsement 
dants  is  sued,  m  a  representative  capacity,  the  indorsement  ahaU  of  xepresenta- 
show,  in  manner  appearing  by  such  of  the  Forms  in  Appendix  A.,  ^^®  capacity, 
Part  III.,  sect.  7,  as  shall  be  applicable  to  the  case,  or  by  any  other 
statement  to  the  like  effect,  in  what  capacity  the  plaintiff  or  defen- 
dant sues  or  is  sued. 

R.  5.  In  probate  actions  the  indorsement  shall  show  whether  the  in  probate 
plaintiff   claims   as  creditor,   executor,   administrator,  residuary  actions, 
legatee,  legatee,  next-of-kin,  heir-at-law,  devisee,  or  in  any  and 
what  other  character. 

In  commencing  an  action  of  this  description  it  is  im- 
portant where  it  can  be  done  to  include  all  persons  as 
parties  who  have  any  interest  in  the  estate,  because  if 
they  are  ignorant  of  the  proceedings  through  no  fault  of 
their  own,  they  can  reopen  them,  but  when  once  the 
proceedings  are  brought  to  their  knowledge  they  are 
boimd  by  them.  If  additional  interested  persons  are 
discovered  after  action  brought,  they  should  be  cited  to 
see  proceedings.  The  nature  of  the  defendants'  interest, 
as  for  instance,  that  of  legatees  under  an  earlier  will, 
should  the  later  one  now  propoimded  be  upset,  must  be 
made  clear  and  the  date  of  that  will  specified. 

Ord.  rV.  r.  1.  In  all  cases  where  a  writ  of  summons  is  issued  out  Indorsement 
of  the  Central  Office,  the  solicitor  of  a  plaintiff  suing  by  a  solicitor  of  address, 
shall  indorse  upon  tibe  writ  and  notice  in  lieu  of  service  of  a  writ  the 
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Indorsement 
of  address. 

Solleitor 
suing. 


Plaintiff  in 
person. 


Procedure 
other  than 
by  writ. 


Issue  of  writ. 


Assignment 
of  causes. 


Preparation 
of  writ. 


Sealing  and 
issue. 

Copy  to  be 
left  with 
officer  of 
court. 


address  of  the  plaintiff,  and  also  his  own  name  or  firm  and  place  of 
business,  and  also,  if  his  place  of  business  shall  be  more  than  three 
miles  from  the  principal  entrance  of  the  Central  Hall  at  the  Boyal 
Courts  of  Justice,  another  proper  place,  to  be  called  his  address  for 
service,  which  shall  not  be  more  than  three  miles  from  the  principal 
entrance  of  the  Central  Hall  at  the  Eoyal  Courts  of  Justice,  where 
writs,  notices,  pleadings,  petitions,  orders,  summonses,  warrants, 
and  other  docimients,  proceedings,  and  written  communications 
may  be  left  for  him.  And  where  any  such  solicitor  is  only  agent 
of  another  solicitor,  ho  shall  add  to  his  own  name  or  firm  and  ^iace 
of  business  the  name  or  firm  and  placo  of  business  of  the  principal 
solicitor. 

£.  2.  In  all  coses  where  a  writ  of  summons  is  issued  out  of  the 
Central  Offico,  a  plaintiff  suin^  in  person  shall  indorse  upon  the 
writ  and  notice  in  lieu  of  service  of  a  writ  his  place  of  residence 
and  occupation,  and  also,  if  his  place  of  residence  shall  be  more 
than  three  miles  from  the  principal  entrance  of  the  Central  Hall  at 
the  Eoyal  Courts  of  Justice,  another  proper  place,  to  bo  called  his 
address  for  service,  which  shall  not  be  more  tnan  three  miles  from 
the  principal  entrance  of  tho  Contral  Hall  at  the  Boyal  Courts 
of  Justice,  whore  writs,  notices,  pleadings,  petitions,  orders,  sum- 
monses, warrants,  and  other  documents,  proceedings,  and  written 
communications  may  be  loft  for  him. 

B.  4.  In  all  cases  where  proceedings  are  commenced  otherwise  than 
by  writ  of  summons,  tho  preceding  Bulos  of  this  Order  shall  apply 
to  tho  document  by  which  such  proceedings  shall  bo  originated  as 
if  it  wore  a  writ  of  summons. 

Ord.  V.  r.  2.  Every  writ  of  summons  not  issued  out  of  a  district 
registry  shall  bo  issued  out  of  the  Central  Office. 

But  the  writ  must  be  approved  of,  and  the  verifying 
afl&davit  must  first  be  filed  in  the  probate  registry  before 
this  takes  place.     Such  is  the  practice  at  present. 

B.  5.  Subject  to  tho  power  of  transfer,  every  person  by  whom  any 
cause  or  matter  may  be  commenced  in  the  High  Court  of  Justice, 
which  would  have  been  within  tho  non-oxclusivo  cognizance  of  tiio 
High  Court  of  Admiralty  if  tho  principal  act  had  not  passed,  shall 
assign  such  cause  or  mattx}r  to  any  one  of  the  divisions  of  the  said 
High  Court,  including  tho  Probate,  Divorce  and  Admiralty  Divi- 
sion, as  ho  may  think  fit,  by  marking  tho  document  by  which  tho 
same  is  commenced  with  tho  name  of  the  division,  and  giving 
notice  thereof  to  the  proper  officer  of  tho  court. 

B.  10.  Writs  of  summons  shall  be  prepared  by  the  plaintiff  or  hia 
solicitor,  and  shall  be  written  or  printed,  or  partly  written  and 
partly  printed,  on  paper  of  the  same  description  as  by  these  rules 
directed  in  the  case  of  proceedings  directed  to  be  printed. 

B.  1 1 .  Every  writ  of  summons  shall  bo  sealed  by  tho  proper  officer, 
and  shall  thereupon  be  deemed  to  be  issuod. 

E.  12.  The  plaintiff  or  his  solicitor  shall,  on  presenting  any  writ 
of  summons  lor  sealing,  leave  with  the  officer  a  copy,  written  or 
printed,  or  partiy  written  and  partly  printed,  on  paper  of  the 
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description  aforesaid,  of  such  writ  and  all  the  indorsements  thereon,  Issae  of  writ, 
and  such  copy  shall  bo  signed  by  or  for  the  solicitor  leaving  the 
same,  or  by  tne  plaintiff  himself  if  ho  sues  in  person. 

R.  13.  The  officer  receiving  such  copy  shall  file  the  same,  and  an  Filing  copy 
entry  of  the  filing  thereof  shall  be  maae  in  a  book  to  be  called  the  "^'^*« 
Cause  Book,  which  is  to  be  kept  in  the  manner  in  which  Cause 
Books  are  now  kopt,  and  the  action  shall  be  distinguished  by  the 
date  of  tho  year,  a  letter,  and  a  number,  in  the  manner  in  which 
causes  are  now  distinguished  in  such  Cause  Books ;  and  when  such 
action  shall  be  commenced  in  a  district  registry  it  shall  be  further 
distinguished  by  tho  name  of  such  registry. 

B.  14.  Notice  to  the  proper  officer  of  the  assignment  of  an  action  Notice  of 
to  any  di\'i8ion  of  the  court  shall  be  sufficiently  given  by  leaving  afwignment. 
with  him  tho  copy  of  the  writ  of  summons. 

E.  15.  The  issue  of  a  writ  of  summons  in  probate  actions  shall  be  Prooess  in 
preceded  by  the  filing  of  an  affidavit  made  by  the  plaintiff  or  one  of  probate 
the  plaintiffs  in  verification  of  the  indorsement  on  the  writ.  actions. 

A  form  of  the  affidavit  under  this  rule  appears  in 
the  Appendix.^ 

The  names  of  all  parties  affected  by  the  decree  may  be 
set  forth  in  this  affidavit,  including  those  not  yet  cited. 
On  their  citation  the  affidavit  will  then  bo  available. 

A  wrong  description  of  the  plaintiff's  interest  in  the  Wrong 
affidmitj  writ,  or  citation  to  see  proceedings,^  has  been  ^!T^ff»a 
amended  on  motion,  and  on  payment  of  costs  thereby  interest, 
incurred  up  to  the  time  of  the  amendment,  exclusive  of 
the  costs  of  appearance,  which  were  costs  in  the  cause.* 

Where  the  action  is  for  revocation  of  probate  or  letters 
of  administration  already  granted,  a  citation  must  ac- 
company or  precede  the  writ  requiring  the  person  to  whom 
the  grant  of  probate  or  administration  was  made  to  bring 
it  into  the  registry  to  await  the  issue  of  the  action.** 

It  is  therefore  necessary  at  times,  as  in  case  of  wills  of 
different  dates,  to  consider  carefully  the  nature  of  the 
claim  the  plaintiff  proposes  to  make. 

Ord.  VI.  r.  I.  The  plaintiff  in  any  action  may,  at  tho  time  of  or  at  Cononrrent 
any  time  during  twelve  months  after  the  issuing  of  the  original  writ  writs, 

*  See  affidavit  verifying  indorse-      Tr.  3. 

ment  of  writ.  *  For  forms  of  citations  and  in- 

'  See  Kermaway  Y.  K.,  I  P.  D.  dorsement,  see  Appendix,  Citations 

150.  to  bring  in  Probate  or  Administra- 

*  Jtidgway  v.  Abingdon,  3  Sw.  &  tion. 
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of  summons,  issuo  one  or  more  concurrent  writ  or  writs,  each  con- 
current writ  to  bear  UbU  of  the  same  day  as  the  original  writ,  and  to 
be  marked  with  a  seal  bearing  the  word  ^*  concurrent,"  and  the  date 
of  issuing  the  concurrent  writ ;  and  such  seal  shall  be  impressed 
upon  the  writ  by  the  proper  officer :  Provided  always,  that  such 
concurrent  writ  or  writs  shall  only  be  in  force  for  the  period  during 
which  the  original  writ  in  such  action  shall  be  in  force. 

B.  2.  A  wnt  for  servico  within  the  jurisdiction  may  be  issued  and 
marked  as  a  concurrent  writ  with  one  for  service,  or  whereof  notice 
in  lieu  of  service  is  to  be  given,  out  of  the  jiirisdiction ;  and  a  writ 
for  service,  or  whereof  notice  in  lieu  of  service  is  to  be  given,  out 
of  the  jurisdiction  may  be  issued  and  marked  as  a  concurrent  writ 
with  one  for  service  within  the  jurisdiction. 

Ord.  Vli.  r.  1.  Every  solicitor  whose  name  shall  be  indorsed 
on  any  writ  of  summons  shall,  on  demand  in  writing  mode  by  or 
on  behalf  of  any  defendant  who  has  been  served  therewith  or  has 
appeared  thereto,  declare  forthwith  in  writing  whether  such  writ 
has  been  issued  by  him  or  with  his  authority  or  privity ;  and  if 
such  solicitor  shall  declare  that  the  writ  was  not  issued  Dy  him  or 
with  his  authority  or  privity,  all  proceedings  upon  the  same  shall 
be  stayed,  and  no  further  proceedings  shall  be  taken  thereupon 
without  leave  of  the  court  or  a  judge. 

B.  2.  When  a  writ  is  sued  out  by  partners  in  the  name  of  their  firm 
the  plaintiffs  or  their  solicitors  shall,  on  demand  in  writing  by  or 
on  behalf  of  any  defendant,  forthwith  declare  in  writing  the  names 
and  places  of  residence  of  all  the  persons  constituting  the  firm,  on 
whose  behalf  the  action  is  brought.  And  if  the  plaintiffs  or  their 
solicitors  shall  fail  to  comply  with  such  demand,  all  proceedings  in 
the  action  may,  upon  an  application  for  that  purpose,  be  stayed 
upon  such  terms  as  the  court  or  a  judge  piay  direct.  And  when  the 
names  of  the  partners  are  so  declared,  the  action  shall  proceed  in  the 
same  manner  and  the  same  consequences  in  all  respects  shall 
follow  as  if  they  had  been  named  as  the  plaintiffs  in  the  writ.  But 
all  proceedings  shall,  nevertheless,  continue  in  the  name  of  the 
firm. 

E.  3.  A  party  suin^  or  defending  by  a  solicitor  shall  be  at  liberty  to 
change  his  sohcitor  m  any  cause  or  matter,  without  an  order  for 
that  purpose,  upon  notice  of  such  change  being  filed  in  the  Central 
Office ;  but  imtil  such  notice  is  filed  and  a  copy  thereof  served,  and 
(in  causes  or  matters  ponding  in  the  Chancery  Division)  left  in  the 
chambers  of  the  judge  to  whom  the  cause  or  matter  is  assigned,  the 
former  solicitor  shall  be  considered  the  solicitor  of  the  party. 

Ord.  Vm.  r.  1.  No  original  writ  of  summons  shall  be  in 
force  for  more  than  twelve  months  from  the  day  of  the  date 
thereof,  including  the  day  of  such  date ;  but  if  any  defendant 
therein  named  shall  not  have  been  served  therewith,  the  plain- 
tiff may,  before  the  expiration  of  the  twelve  months,  apply 
to  the  court  or  a  judge  for  leave  to  renew  the  writ;  and 
the  court  or  judge,  if  satisfied  that  reasonable  efforts  have 
been  made  to  serve  such  defendant,  or  for  other  good  reason, 
may  order  that  the  original  or  concurrent  writ  of  summons  be 
renewed  for  six  months  from  the  date  of  such  renewal  inclusive, 
and  so  from  time  to  time  during  the  currency  of  the  renewed  writ. 
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And  the  writ  shall  in  such  case  be  renewed  by  being  marked  with  a  Renewal  of 

seal  bearing  the  date  of  the  day,  month,  and  year  of  such  renewal ;  writ. 

such  seal  to  be  provided  and  kept  for  that  purpose  at  the  proper 

office,  and  to  be  impressed  upon  the  writ  by  the  proper  officer,  upon 

delivery  to  him  by  the  plaintiff  or  his  solicitor  of  a  memoranoum 

in  Form  No.  18,  m  Appendix  A.,  Part  I.,  with  such  yariations  as 

circumstances  may  require ;  and  a  writ  of  summons  so  renewed  shall 

remain  in  force  and  be  available  to  prevent  the  operation  of  any 

statute  whereby  the  time  for  the  commencement  of  the  action  may 

be  limited,  and  for  all  other  piirposes,  from  the  date  of  the  issuing 

of  the  original  writ  of  summons.* 

£.  2.  The  production  of  a  writ  of  summons  purporting  to  be  marked  Its  production 
with  the  seal  of  the  court,  showing  the  same  to  have  oeen  renewed  after  renewal 
in  manner  aforesaid,  shall  be  sufficient  evidence  of  its  having  been  evidence  of 
so  renewed,  and  of  the  commencement  of  the  action  as  of  the  first  sanie. 
date  of  such  renewed  writ  for  all  purposes. 

E.  3.  Where  a  writ,  of  which  the  production  is  necessary,  has  been  i^ost  writ, 
lost,  the  court  or  a  judge,  upon  being  satisfied  of  the  loss,  and  of 
the  correctness  of  a  copy  thereof,  may  order  that  such  copy  shall 
be  sealed  and  served  in  lieu  of  the  original  writ. 

Ord.  IX.  r.  1.  No  service  of  writ  shall  be  required  when  the  Mode  of  ser- 
defendant,  by  his  solicitor,  undertakes  in  writing  to  accept  service  vice, 
and  enters  an  appearance. 

R.  2.  When  service  is  required  the  writ  shall,  wherever  it  is  prac- 
ticable, bo  served  in  the  manner  in  which  personal  service  is  now 
made,  but  if  it  be  made  to  appear  to  the  court  or  a  judge  that  the 
plaintiff  is  from  any  cause  unable  to  effect  prompt  personal  service, 
the  court  or  judge  may  moke  such  order  for  substituted  or  other 
service,  or  for  the  substitution  for  service  of  notice,  by  advertise- 
ment or  otherwise,  as  may  be  just. 

R.  3.  When  husband  and  wife  are  both  defendants  to  the  action,  on  particiilar 
they  shall  both  be  served  unless  the  court  or  a  judge  shall  otherwise  def^dants. 
order.  ^  ^  ^  ^  Husband  and 

R.  4.  When  an  infant  is  a  defendant  to  the  action,  service  on  his  ^^e. 
father  or  guardian,  or  if  none,  then  upon  the  person  with  whom  j  .    ^ 
the  infant  resides  or  under  whose  care  he  is,  shall,  unless  the  court        ®^  "* 
or  a  judge  otherwise  orders,  be  deemed  good  service  on  the  infant; 
provided  that  the  court  or  judge  may  order  that  service  made  or 
to  be  made  on  the  infant  shall  be  deemed  good  service. 

R.  5.  When  a  lunatic  or  person  of  unsound  mind  not  so  found  by  Limatics. 
inquisition  is  a  defendant  to  the  action,  service  on  the  committee  of 
the  lunatic,  or  on  the  person  with  whom  the  person  of  unsound 
mind  resides  or  under  whose  care  he  is,  shall,  unless  the  court  or  a 
judge  otherwise  orders,  be  deemed  good  service  on  such  defendant. 

R.  6.  Where  persons  are  sued  as  partners  in  the  name  of  their  firm,  On  partners 
the  writ  shall  be  served  either  upon  any  one  or  more  of  tiie  partners,  and  other 
or  at  the  principal  place  within  the  jurisdiction  of  the  business  of  bodies, 
the  partnership  upon  any  person  having  at  the  time  of  service  the 
contix)l  or  management  of  the  partnership  business  there;  and, 
subject  to  these  rules,  such  service  shall  be  deemed  good  service 
upon  the  firm. 

*  For  form  of  order  for  renewal  of  writ,  see  Appendix. 
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E.  7.  Where  one  person  carrying  on  business  in  the  name  of  a  firm 
apparently  consisting  of  more  than  one  person  shall  be  sued  in  the 
firm  name,  the  writ  may  be  served  at  the  principal  place  within 
the  jurisdiction  of  the  business  so  carried  on  upon  any  person  haying 
at  the  time  of  service  the  control  or  management  of  the  business 
there ;  and  such  service,  if  sufficient  in  other  respects,  shall  be 
deemed  good  service  on  the  person  so  sued. 

B.  8.  In  the  absence  of  any  statutory  provision  regulating  serrioe 
of  process,  every  writ  of  summons  issued  against  a  corporation  ag- 
gregate may  be  served  on  the  mayor  or  other  head  officer,  or  on  the 
town  clerk,  clerk,  treasurer,  or  secretary  of  such  corporation ;  and 
every  writ  of  summons  issued  against  the  inhabitants  of  a  hundred 
or  other  like  district  may  bp  served  on  the  high  constables  thereof, 
or  any  one  of  them,  or,  where  there  is  no  high  constable,  on  any 
other  acting  chief  officer  of  police  of  the  county  in  which  such 
hundred  or  district  is  situate ;  and  every  writ  of  simimons  issued 
against  the  inhabitants  of  any  county  of  any  city  or  town,  or  the 
inhabitants  of  any  franchise,  liberty,  city,  town,  or  place,  not  being 
a  part  of  a  hundred  or  other  like  district,  on  some  peace  officer 
thereof :  and  where  by  any  statute,  provision  is  made  for  service  of 
any  writ  of  summons,  bill,  petition,  summons,  or  other  process  upon 
any  corporation,  or 'upon  any  society  or  fellowship,  or  any  body  or 
number  of  persons,  wnether  corporate  or  unincorporate,  every  writ 
of  summons  may  be  served  in  the  manner  so  provided. 

R.  15.  The  person  serving  a  writ  of  summons  shall,  within  three 
days  at  most  after  such  service,  indorse  on  the  writ  the  day  of  the 
month  and  week  of  the  service  thereof,  otherwise  the  plaintiff  shall 
not  be  at  liberty,  in  case  of  non-appearance,  to  proceed  by  default; 
and  every  affidavit  of  service  of  such  writ  shall  mention  the  day  on 
which  such  indorsomejit  was  made.  This  rule  shall  apply  to  sub- 
stituted as  well  as  other  service. 

Ord.  X.  Every  application  to  the  court  or  a  judge  for  an  order 
for  substituted  or  other  service,  or  for  the  substitution  of  notice  for 
service,  shall  be  supported  by  an  affidavit  setting  forth  the  grounds 
upon  which  the  appucation  is  made.^ 

Ord.  XI.  r.  1.  Service  out  of  the  jurisdiction  of  a  writ  of  sum- 
mons or  notice  of  a  writ  of  summons  may  be  allowed  by  the  court 
or  a  judge  whenever,  inter  alia  * — 
(6.)  Any  act,  deed,  will,  contract,  obligation  or  liability  affecting 
land  or  hereditaments  situate  within  the  jurisdiction,  is 
sought  to  be  construed,  rectified,  set  aside  or  enforced  in 
the  action. 

When  the  cause  of  action  does  not  appear  to  justify  the 
issue  of  a  writ  out  of  the  jurisdiction,  the  objection  must 
be  taken  before  a  judge  at  chambers,  and  the  defendant 
cannot  raise  it  in  his  statement  of  defence;  an  appeal, 
however,  lies  from  the  decision.^ 


*  For  form  of  order  and  affidavit, 
see  Appendix. 
2  See  also  sub-sa.  (<;),  (/),  and  (^}. 


'  Preston  v.  Zamont,    1  Ex.  D. 
361. 
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B.  3.  In  probate  actions  service  of  a  writ  of  summons  or  notice  of  a  Service  oat  of 
writ  of  summons  may,  by  leave  of  the  court  or  a  judge,  be  allowed  the  jarisdic- 
out  of  the  jurisdiction.  tion. 

Where  of  defendants  to  an  aotion  one  was  a  foreigner, 
resident  abroad,  the  President  directed  the  issue  of  a  con- 
current writ  for  service  out  of  the  jurisdiction  (Paris) 
under  this  order  returnable  in  eight  days,  and  notice  of  its 
issue  to  the  defendant.^ 

E.  4.  Every  application  for  leave  to  serve  such  writ  or  notice  on  a  Affidavit  of 
defendant  out  of  the  jurisdiction  shall  be  supported  by  affidavit,  oaiue  of 
or  other  evidence,  stating  that  in  the  belief  of  the  deponent-  the  aotioD. 
plaintiff  has  a  good  cause  of  action,  and  showing  in  whia.t  place  or 
country  such  defendant  is  or  probably  may  be  found,  and  whether 
such  defendant  is  a  British  subject  or  not,  and  the  grounds  upon 
which  the  application  is  made ;  and  no  such  leave  shall  be  granted 
unless  it  shall  be  made  sufficiently  to  appear  to  the  court  or  judge 
that  the  case  is  a  proper  one  for  service  out  of  the  jurisdiction  under 
this  order.* 

E.  5.  Any  order  giving  leave  to  effect  such  service  or  gjive  such  Form  of  order, 
notice  shall  limit  a  time  after  such  service  or  notice  within  which 
such  defendant  is  to  enter  an  appearance,  such  time  to  depend  on 
the  place  or  country  where  or  within  which  the  writ  is  to  be  served 
or  the  notice  given.' 

E.  6.  When  the  defendant  is  neither  a  British  subject,  nor  in  British  ^^^S^  notioe 
dominions,  notice  of  the  writ,  and  not  the  writ  itself,  is  to  be  served  suffices, 
upon  him.* 

E.  7.  Notice  in  lieu  of  service  shall  be  given  in  the  manner  in  which  How  to  be 
writs  of  summons  are  served.  given. 

Ord.  Xn.  r.  1.  Except  in  the  cases  otherwise  provided  for  by  Appearance  in 
these  rules,  a  defendant  shall  enter  his  appearance  m  London.  London. 

E.  2.  Appearances  entered  in  London  shall  be  entered  in  the  Entir  in  Gen- 
Central  Office.  tral  Office. 

E.  3.  In  probate  and  admiralty  actions  notice  of  appearances  en-  Notice  to 
tered  shall  forthwith  be  ^ven  by  the  Central  Office  to  the  probate  probate  regis- 
and  admiralty  registrie^respoctively.  try. 

E.  8.  A  defendant  shall  enter  his  appearance  to  a  writ  of  summons  jf  eniorandmn 
by  delivering  to  the  proper  officer  a  memorandum  in  writing  dated  on  q^  appear- 
ance. 

»  Beddington  v.  B,  1  P.  D.  426.  >  See  Appendix. 

'  For  form,  see  Appendix.  As  to  tne  right  to  administer 

Evidence  of  a  cause  of  action      interrogatories  and  to  an  injonc- 
within  the  juriBdiction  must  found      tion  in  such  a  case,  see  Young  v. 
the  application,  and  the  affidavit      Braug,  1  Oh.  D.  277. 
must  be  complete.    See  Great  Aus"  ^  For  form  of   notice,  see  Ap- 

iralian  Company  v.  Martin^  5  Oh.  D.      pendix. 
1—0.  A. 

D.  B  B 
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the  day  of  its  delivery,  and  containing  the  name  of  the  defendant's 
Bolicitor,  or  stating  that  the  defendant  defends  in  person.  He  shall 
at  the  same  time  deliver  to  the  officer  a  duplicate  of  the  memo- 
randum, which  the  officer  shall  seal  with  the  official  seal,  showing 
the  date  on  which  it  is  sealed,  and  then  return  it  to  the  person 
entering  the  appearance,  and  the  duplicate  memorandum  so  sealed 
shall  be  a  certihcate  that  the  appearance  was  entered  on  the  day 
indicated  by  the  seal.^ 

9.  A  defendant  shall,  on  the  day  on  which  he  enters  an  appearance 
to  a  writ  of  summons,  give  notice  of  his  appearance  (Form  No.  2  in 
Appendix  A.,  Pai-t  II.)  to  the  plaintiffs  solicitor,  or,  if  the  plaintiff 
sues  in  person,  to  the  plaintiff  himself.  The  notice  may  be  given 
either  b^  notice  in  writmg  served  in  the  ordinary  way  at  Uie  address 
for  service,  or  by  prepaid  letter  directed  to  that  address  and  posted 
on  the  day  of  entering  appearance  in  due  course  of  post,  ana  sbisdl 
in  either  case  be  accompamed  by  the  sealed  duplicate  memorandum. 

10.  The  solicitor  of  a  defenaant  appearing  by  a  solicitor  shall 
state  in  such  memorandum  his  place  of  business,  and,  if  the 
appearance  is  entered  in  the  Central  Office,  a  place,  to  be  called  his 
address  for  service,  which  shall  not  be  more  than  three  miles  from 
the  ]principal  entrance  of  the  Central  Hall  at  the  Boyal  Courts  of 
Justice ;  and  whore  any  such  solicitor  is  only  agent  of  another 
solicitor,  he  shall  add  to  his  own  name  or  firm  and  place  of  business 
the  name  or  firm  and  place  of  business  of  the  principal  solicitor. 

11.  A  defendant  appearing  in  person  shall  state  in  such  memo- 
randum his  address,  and,  if  the  appearance  is  entered  in  the  Central 
Office,  a  place,  to  be  called  his  address  for  service,  which  shall  not 
be  more  man  three  miles  from  the  principal  entrance  of  the  Central 
Hall  at  the  Eoyal  Courts  of  Justice. 

12.  If  the  memorandum  does  not  contain  such  address  it  shall 
not  be  received ;  and  if  any  such  address  shall  be  illusory  or  ficti- 
tious, the  appearance  may  be  sot  aside  by  the  court  or  a  judge,  on 
the  application  of  the  plamtiff. 

13.  The  memorandum  of  appearance  shall  be  in  the  Form  No.  1 
in  Appendix  A.,  Port  II.,  with  such  variations  as  circumstances 
may  require. 

14.  upon  receipt  of  a  memorandum  of  appearance,  the  officer  fthull 
forthwith  enter  the  appearance  in  the  cause  book. 

15.  Where  persons  are  sued  as  partners  in  the  name  of  their  firm, 
they  shall  appear  individually  in  their  own  names :  but  all  siibse- 
Quent  proceedings  shall,  nevertheless,  continue  in  the  name  of 
iJie  firm. 

16.  Where  any  person  carrying  on  business  in  the  name  of  a  firm 
apparently  consisting  of  more  than  one  person  shall  be  sued  in  the 
name  of  the  firm,  he  shall  appear  in  his  own  name ;  but  all  subse- 
quent proceedings  shall,  nevertheless,  continue  in  the  name  of  the 
firm. 

17.  If  two  or  more  defendants  in  the  same  action  shall  appear  by 
the  same  solicitor  and  at  the  same  time,  the  names  of  all  the  defen- 
dants so  appearing  shall  be  inserted  in  one  memorandum. 

^  For  form,  see  Appendix.  See  10 ;  and  Smithy,  Dobbin,  ikid.  255, 
Johnton  v.  lFhiUhead,W,  N.  1876,       on  appeal. 
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22.  A  defendant  may  appear  at  any  time  before  judgment.    If  Appearanoe 
ho  appear  at  any  time  after  the  time  limited  by  the  writ  for  in  London, 
appearance,  he  shall  not,  unless  the  court  or  a  judge  shall  otherwise  Appearaaoe 
order,  be  entitled  to  any  further  time  for  deliyering  his  defence,  or  may  be  any 
for  any  other  purpose  than  if  he  had  appeared  accoimng  to  the  writ,  time  before 

23.  In  probate  actions  any  person  not  named  in  the  writ  may  judgment, 
intervene  and  appear  in  the  action  as  heretofore,  on  filing  an  Interrentioii. 
affidavit  showing  how  he  is  interested  in  the  estate  of  the  deceased.^ 

30.  A  defendant  before  appearing  shall  be  at  liberty,  without  Notice  to  set 
obtaining  an  order  to  enter  or  entering  a  conditional  appearance,  aside  aervioe 
to  serve  notice  of  motion  to  set  aside  the  service  upon  nim  of  the  ®^  '''^*' 
writ  or  of  notice  of  the  writ,  or  to  discharge  the  order  authorising 
such  service. 

Ord.  Xm.  r.  1 .  Where  no  appearance  has  been  entered  to  a  writ  of  Default  of 
summons  for  a  defendant  who  is  an  infant  or  a  person  of  unsoimd  appearanoe. 
mind  not  so  found  by  inquisition,  the  plaintiff  shall,  before  further  Infants  and 
proceeding  with  the  action  against  the  defendant,  apply  to  the  court  lunatlofl. 
or  a  judee  for  an  order  that  some  proper  person  be  assigned  guardian 
of  such  aefondant,  by  whom  he  may  appear  and  defend  the  action. 
But  no  such  order  shall  be  made  unless  it  appears  on  the  hearing 
of  such  application  that  the  writ  of  summons  was  duly  served,  and 
that  notice  of  such  application  was,  after  the  expiration  of  the  time 
allowed  for  appearance,  and  at  least  six  clear  days  before  the  day 
in  such  notice  named  for  hearing  the  application,  served  upon  or 
left  at  the  dwelling-house  of  the  person  with  whom  or  under  whose 
care  such  defendant  was  at  the  time  of  serving  such  writ  of  sum- 
mons, and  also  (in  the  case  of  such  defendant  being  an  infant  not 
residing  with  or  xmder  the  care  of  his  father  or  guardian)  served 
upon  or  left  at  the  dwelling-house  of  the  father  or  guardian,  if  any, 
of  such  infant,  unless  the  court  or  judge  at  the  time  of  hearing 
such  application  shall  dispense  with  such  last-mentioned  service. 

2.  Where  any  defendant  fails  to  appear  to  a  writ  of  summons,  Frooeduze  on 
and  the  plaintiff  is  desirous  of  proceeomg  upon  default  of  appear-  default, 
ance  under  any  of  the  followmg  Rules  of  this  Order,  or  under  Forfozms,Bee 
Order  XY.  Bme  1,  he  shall,  before  taking  such  proceeding  upon  Appendix, 
default,  file  an  affidavit  of  service,  or  of  notice  in  heu  of  service,  as 
the  case  may  be. 

Affidavits  of  servioe  and  non-appearance  Bhonld  state 
the  action  to  which  they  apply,  the  date  of  search  for  ap- 
pearance, and  the  result  as  regards  all  the  parties  to  whom 
they  apply.  Hence,  as  has  already  been  pointed  out,  too 
much  care  cannot  be  taken  to  render  affidavits  fully  com- 
plete and  yet  concise.^ 

When  those  interested  under  a  will  or  codicil  did  not, 
on  citation,  appear  and  propound  it,  the  court  has  granted 

I  Jme$  V.   Wtlliamty   34  L.  J.,  »  Ewmc  v.  Dawtm,  3  Sw.  &  Tr. 

Prob.  102.  60. 
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administration  as  under  an  intestacy,  and  in  common  form 
to  those  citing  them.  But ''  there  is  a  substantial  distino- 
tion  between  citing  parties  interested  to  appear  and  pro- 
poimd  a  will,  and  merely  bringing  in  their  consents  to  the 
will  being  passed  over."  ^ 

Where,  on  citation  to  bring  in  probate  and  show  cause 
against  revocation,  there  was  no  appearance,  but  the  pro- 
bate was  brought  in,  the  court  revoked  it  in  favour  of  the 
person  issuing  the  citation,  who  thereupon  took  probate  of 
an  earlier  will  in  common  form.^ 


Setting  aside 
judgment. 

Procedure  in 
spedal  cases. 


Partieflf, 
generally. 

Judgment. 
Costs. 


Wrong 
parties. 

Procedure. 


10.  Whoro  judgment  is  entered  pursuant  to  anv  of  the  preceding 
rules  of  this  order,  it  sliall  be  lawful  for  the  court  or  a  JROge  to  sot 
aside  or  vary  such  judgment  upon  such  terms  as  may  be  just. 

12.  In  all  actions  not  by  the  rules  of  this  order  otherwise  specially 
provided  for,  in  case  the  party  served  with  the  writ,  or  in  admiralty 
actions  in  rem  the  defendant,  does  not  appear  within  the  time 
limited  for  appearance,  upon  the  filing  by  the  plaintilE  of  a  proper 
affidavit  of  service,  and,  if  the  writ  is  not  speciall^r  indorsed  imder 
Order  III.  Bule  6,  of  a  statement  of  claim,  the  action  may  proceed 
if  such  party  had  appeared,  subject,  as  to  actions  wnere  an 


as 


accoTint  is  claimed,  to  the  provisions  of  Order  XV.' 

Ord.  XYI.  r.  1.  All  persons  may  be  joined  as  plaintiffs  in  whom 
the  right  to  any  relief  claimed  is  alleged  to  exist,  whether  jointly, 
severally,  or  in  the  alternative.  And  i  udgment  may  be  ^ven  for  such 
one  or  more  of  the  plaintiffs  as  may  be  found  to  be  entitled  to  redief , 
for  such  relief  as  he  or  they  may  be  entitled  to,  without  any  amend- 
ment. But  the  defendant,  though  unsuccessful,  shall  be  entitled 
to  his  costs  occasioned  by  so  joinmg  any  person  who  shall  not  be 
found  entitled  to  relief,  unless  the  court  or  a  judge  in  disposing 
of  the  costs  shall  otherwise  direct.* 

2.  Where  an  action  has  been  commenced  in  the  name  of  tlie 
wrong  person  as  plaintiff,  or  where  it  is  doubtful  whether  it  has 
been  commenced  in  the  name  of  the  right  plaintiff,  the  court  or 
a  judge  may,  if  satisfied  that  it  has  been  so  commenced  through 
a  bond  fide  mistake,  and  that  it  is  necessary  for  the  determination 
of  the  real  matter  in  dispute  so  to  do,  order  any  other  person  to  be 
substituted  or  added  as  plaintiff  upon  such  terms  as  may  be  just.' 


^  See  Morton  v.  Thorpe,  3  Sw.  & 
Tr.  181. 

*  Crosby  y.  Noton,  36  L.  J.,  Prob. 
66;  Palmer  Y,  Dent,  2  Robert.  284  ; 
and  see  alAO  Edward*  y.  Martyn, 
2  Robert.  286. 

5  Minton  y.  Medealf,  6  Ch.  D. 
684.  For  forms,  see  Appendix, 
*•  affidayit  of  service,"  **  statement 


of  daim,"  under  Ord.  13,  r.  12. 

*  Booth  y.  Briscoe,  2  Q.  B.  D. 
496 ;  Appleton  y.  Chapel  T,  P.  Co., 
46  L.  J.,  Ch.  276. 

^  See  De  Oendre  y.  Bogardus,  Law 
Rep.,  7  C.  P. 409 ;  Duekett  y.  Oo9€r^ 
6  Ch.  D.  84 ;  and  Clowei  v.  HiUiwrd^ 
4  Ch.  D.  413. 


Contentious  Proceedings.     Parties.         373 


3.  Where  in  an  action  any  person  Las  been  improperly  or  unneces-  Fartiefl, 
sanly  joined  as  a  co-plaintiff,  and  a  defendant  nias  set  up  a  counter-  generally, 
claim  or  set-off,  he  may  obtain  the  benefit  thereof  by  establishing  Wrong 

his  set-off  or  counterclaim  as  against  the  parties  other  than  the  co-  co-plamtifrs 
plaintiff  so  joined,  notwithstanding  the  misjoinder  of  such  plaintiff  oonnterdaiin. 
or  any  proceeding  consequent  thereon. 

4.  An  persons  may  be  joined  as  defendants  against  whom  the  Defendants, 
right  to  any  relief  is  alleged  to  exist,  whether  jointiy,  severally,  or  joint,  seTeral 
in  the  altemativo.    And  judgment  may  be  given  a^inst  such  one  "J^d  altema- 
or  more  of  the  defendants  as  may  be  found  to  be  bable,  according  *^^- 

to  their  respective  liabilities,  without  any  amendment.^ 

5.  It  shall  not  be  necessary  that  every  defendant  shall  be  inte-  Interest  of 
rested  as  to  all  the  relief  prayed  for,  or  as  to  every  cause  of  action  separate  de- 
included  in  any  proceeding  against  him ;  but  the  court  or  a  judge  fondants, 
may  make  such  order  as  may  appear  just  to  prevent  any  defendant 

from  being  embarrassed  or  put  to  expense  by  being  required  to 
attend  any  proceedings  in  which  he  may  have  no  interest.' 

7.  Where  the  phiintiff  is  in  doubt  as  to  the  person  from  whom  he  Plaintiff  in 
is  entitled  to  rechress,  he  may,  in  such  manner  as  hereinafter  men-  doubt  may 
tioned,  or  as  may  be  prescribed  by  any  special  order,  join  two  or  join  several 
more  defendants,  to  the  intent  that  the  question  as  to  which,  if  any,  defendants, 
of  the  defendants  is  liable,  and  to  what  extent,  may  be  determined 

as  between  all  parties.' 

8.  Trustees,  executors,  and  administrators  may  sue  and  be  sued  Bepresenta- 
on  behalf  of  or  as  representing  the  property  or  estate  of  which  they  tive  parties, 
are  trustees  or  representatives,  witnout  joining  any  of  the  persons 
beneficially  interested  in  the  trust  or  estate,  and  shall  be  considered 

as  representing  such  persons ;  but  the  court  or  a  judge  may,  at  any 
stage  of  the  proceeoings,  order  any  of  such  persons  to  be  made 
parties  either  in  addition  to  or  in  lieu  of  the  previously  existing 
parties. 

9.  Where  there  are  numerous  persons  having  the  same  interest  One  party 

in  one  cause  or  matter,  one  or  more  of  such  persons  may  sue  or  be  ™fty  represent 
sued,  or  may  be  authorised  by  the  court  or  a  judge  to  defend  in  *^' 
such  cause  or  matter,  on  behalf  or  for  the  benefit  of  all  persons  so 
interested.* 

10.  Subject  to  the  provisions  of  the  acts  and  these  rules,  in  all  ProbateRulos, 
probate  actions  the  rules  as  to  parties  in  use  in  the  Court  of  Pro-  0;  B.  1862, 
bate  previously  to  the  commencement  of  the  principal  act,  shall  still  in  foroe, 
continue  to  be  in  force.'  subject  to 

these. 


^  See  Honduras  ItaiL  Co,  v.  Le^ 
fipref  2  Ex.  D.  301,  on  appeal,  on 
adding  defendants;  and  Child  v. 
sunning,  5  Gh.  D.  695  ;  and 
Edward  v.  Lowther,  45  L.  J.,  C.P. 
417;  24  W.  B.  434.  Bat  see 
Evans  v.  Buck,  4  Ch.  D.  432,  on 
inoonsSstent  alternatives. 

»  See  C%>a?  V.  Barker,  3  Ch.  D. 
868. 

'  See  note  to  Bale  1,  ante  ;  Son' 
durat  Bail,  Co,  v.  Lefevre,  2  Ex.  D. 
301 ;  Childy,  Stenning,  6 Ch.D.  695. 


*  Le  Hart  v.  Stevenson,  1  Q.B.D. 
313  ;  Worraker  v.  Fryor,  2  Ch.  D. 
109. 

»  P.  B.,  C.  B.  1862 :— "4.  Exe- 
cutors or  other  parties  who,  pre- 
viously to  the  passing  of  the  '  Court 
of  Probate  Act,  1857,'  might  prove 
wills  in  solemn  form  of  law,  shall 
be  at  Hberty  to  prove  wills  under 
similar  oircumstanoes,  and  with  the 
same  privileges,  liabilities,  and  ef « 
feet  as  heretofore. 
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The  Probate  Court  treated  the  rules  and  orders  relating 
to  its  procedure  "  as  intended  for  the  general  guidance  of 
the  business  in  the  registry,  and  capable  of  modification 
by  the  court,  if  sufficient  reason  were  showTi  for  departing 
from  them."^  This  would  doubtless  apply  now,  but  the 
emergency,  to  which  no  rule  refers  under  the  Judicature 
Acts,  will  probably  be  of  rare  occurrence. 

Before  a  person  can  be  permitted  to  contest  a  will,  the 
party  propoimding  it  has  a  right  to  call  on  him  to  show 
that  he  has  some  interest ;  but  when  two  persons  appear 
on  the  same  side  and  contest  a  will,  neither  of  them  can 
call  on  the  other  to  propound  his  interest  first.^ 

A  defendant  propounded  a  will ;  the  plaintiff  appeared 
to  oppose  probate  as  a  natural  son,  and,  on  the  defendant's 
denial  of  his  interest  as  such,  declared ;  and  the  defendant's 
plea,  admitting  the  declaration  in  part,  was  demurred  to. 
The  question,  therefore,  was  whether  the  declaration  dis- 
closed sufficient  interest  to  entitle  the  plaintifE  to  intervene 
or  not.  The  plaintiflE  declared,  iyitcr  alia,  that  he  was  the 
natural  child  of  the  testator  who  died  domiciled  in  Portu- 
gal, and  further  declared  a  judgment  in  his  favour  in  a 
suit,  the  nature  of  which  he  left  unexplained.  The  judg- 
ment did  not  show  that  he  was  the  natural  or  legitimate 
son  of  the  testator.  The  defendant  traversed  the  whole 
declaration,  except  the  suit  and  judgment.  These,  aa  not 
disclosing  the  requisite  relationship,  were  held  bad.' 

A  next  of  kin  to  oppose  a  testamentary  paper  "  must 
show  some  interest  however  small."* 


"  5.  Next  of  kin  and  others  who, 
preTiously  to  the  passing  of  the 
said  act,  had  a  right  to  put  execu- 
tors, or  parties  entitled  to  adminis- 
tration with  wiU  annexed  upon 
Eroof  of  a  will  in  solemn  form  of 
iw,  shaU  continue  to  possess  the 
same  rights  and  privileges,  and  be 
subject  to  the  same  liabilities  with 
respect  to  costs,  as  heretofore. 

*  *  6.  Parties  who  previously  to  the 
passing  of  the  said  act,  had  a  right 
to  intervene  in  a  cause  may  do  so, 


with  leave  of  the  judge  or  one  of 
the  registrars,  obtained  by  order 
on  sunmions,  subject  to  the  same 
limitations  and  the  same  rules  with 
respect  to  costs  as  heretofore." 

1  Loftus,  3  Sw.  &  Tr.  311 ;  33  L. 
J.,  Prob.  59. 

*  Hingeston  v.  Tueher,  31  L.  J., 
Prob.  91. 

'  Crispin  y.Doplionfy  29 L.J.  (P., 
M.  &  A.)  130. 

*  Backcomb  v.  Earriton,  7  N.  C. 
277. 
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A  next  of  kin  cited  to  see  proceedings  has  been  per-  Parties, 
mitted  himself  also  to  cite  all  persons  interested,  either  as  ^ 
legatees  or  otherwise,  to  see  proceedings.    Here  special 
circumstances  rendered  the  course  more  than  desirable.^ 
'  The  possibility  of  fraud  is  suflBcient  interest  to  entitle  Fraud,  how 
beneficiaries  under  an  earlier  paper  to  oppose  a  later  terest. 
one,^  and  this  should  apply  also  to  next  of  kin  under  an 
intestacy,  or  those  interested  under  a  will.    Either  result 
might  be  that  of  fraud,  for  a  wiU  might  be  produced  to 
defeat  the  intestacy,  and  intestacy  might  be  established  by 
proof  of  the  forgery  of  the  will. 

A  person  without  any  interest  cannot  intervene  in  a  No  interest, 
cause.' 

A  legatee,  under  a  paper  separate  from  a  will  under 
which  she  is  in  no  way  interested,  has  no  interest  to  con- 
test the  validity  of  the  will.* 

The  want  of  interest  might  be  objected  to  at  any  time,  This  objection 
but  more  especially  before  issue  joined.*    As  the  affidavit  ^^®^  taken, 
verifying  the  writ,  and  the  indorsement  of  the  latter,® 
either  or  both  imder  the  new  rules  disclose  the  plaintiflE's 
interest,  the  objection  can,  if  desirable,  be  taken  after 
service  of  the  writ. 

But  an  interested  person  manifestly  cognizant  of  pro-  Cognizance 
bate  proceedings,  though  not  cited,  cannot  prevent  the  J^^*^"^*^" 
grant  from  being  carried  out ;  and  after  a  full  and  complete  treated  as 
inquiry  affirmed  on  appeal,  a  subsequent  caveat  has  been  •°^^®*'®*"*- 
disregarded,^  and  the  caveator  condemned  in  costs.* 

Parties  entitled  have  a  right  to  call  upon  executors  to  Executors 
prove  in  solemn  form,  and  they  are  then  bound  to  do  so  ^^^  P"^^® 
under  ordinary  circumstances.^ 

Executors  have  been  compelled  to  prove  in  solemn  form  ^^^^  ^^^ 

*  *  upon. 

^  Colvin  v.  Fraser,  1  Hagg.  108.  ^  And  sec  Ord.  II.  r.  1,  and  Old. 

»  Kipping  V.  Ashy  4  N.  C.  179 ;  1  III.  r.  5,  ante,  pp.  360  and  862. 

Rob.  270.  '  Dew  v.  Ciark,  1  Hagg.  311. 

»  BrotKerton  v.  ffeUier,   1  Lee,  *  Rateliffe  v.  Bamet,  2  Sw.  &  Tr. 

600.  486. 

*  mUam  V.  WMer,  1  Hagg.  73.  »  Merywtatlier  v.  Turtur^  3  N.  0. 

»  Wright  v.  Bulherford,  2  Lee,  50. 
267. 
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after  a  great  length  of  time,  and  there  is  no  limitation  as 
to  time  in  calling  a  will  in  question.^ 

An  executor  may  not  endeavour  to  disprove  the  validity 
of  the  will  nominating  him  by  citing  legatees  to  propound 
it,  nor  an  executor  of  the  executor.  It  is  his  duty  to 
support,  and  not  to  endeavour  to  destroy,  the  will.^ 

Next  of  kin  are  entitled  to  proof  in  solemn  form  and  to 
cross-examine  the  witnesses  then  called  without  being 
subject  to  costs,  but  on  filing  a  plea  and  failing  to  prove  it, 
costs  follow  from  the  date  of  the  plea.^ 

Where  the  court  sees  no  reason  to  doubt  that  the 
proposed  guardian  ad  litem  of  infants  will  protect  their 
interests,  it  has  passed  over  the  next  of  kin  who  opposed.* 

Where  a  competent  party  opposes  a  wiU,  the  executors 
may  declare.  Here  the  appointment  of  the  committee  of  a 
lunatic  next  of  kin  had  not  been  confirmed,  and  it  was 
endeavoured  to  stay  the  suit,  which  the  court  considered 
a  mere  pretext,  more  especially  as  the  committee  was 
before  the  court  in  another  capacity.^ 

Where  persons  subsequently  parties  to  a  probate  suit, 
disputing  the  validity  of  a  will,  had  already  admitted  it  in 
other  proceedings  (Chancery),  they  were  estopped  from 
contesting  its  validity  (in  Probate) ;  lapse  of  time  (eleven 
years),  and  receipt  of  a  legacy,  were  no  bar  to  disputing 
it,  however.® 

The  heir-at-law  can  only  be  made  a  party  to  probate 
proceedings  under  s.  61,^  which  is  not  however  imperative, 
but  operates  only  on  consent.  The  citation  should,  there- 
fore, come  to  his  notice.  If  he  be  abroad  and  it  does  not, 
the  court  reserves  the  question  of  sufficient  service,  but  the 
suit  meanwhile  is  allowed  to  proceed.®    Apparently  the 


^  Topping,   2  Hobert.  620,  and 
Eoffman  v.  JVbrm,  2  Phillim.  230 

'  Chamberlairiy  36   L.  J.,   Prob. 
52. 
»  FarlarY,F.,  27  L.  J.,  Prob.  103. 
*  Qi^iek  ▼.   Q.,   33  L.  J.,  Prob. 


177;  10  Jur.,  N.  S.  372. 

*  Tyrell  v.  Jmner^  fe.,  2  Hagg. 
72. 

•  Meryweather  v.  Tumtr,  8  N.  0. 
59. 

7  G.  P.  A.  1857,  see  ofUe,  p.  347. 
B  Martin  Y.  Harding ^  11  Jur.  118. 
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most  oonyenient  mode  of  Beryioe  possible  was  here  in-  Parties, 
tended.  «^'*'^^^- 

A  devisee  of  realty,  also  a  legatee,  propounded  a  will  in 
the  latter  capacity.  The  defendant,  heir-at-law  and  next 
of  kin,  opposed  probate  as  next  of  kin  only.  The  citation 
of  the  parties  in  the  capacities  in  which  they  did  not 
appear,  was  treated  by  the  court  as  a  work  of  superero- 
gation, as  the  decision  was  intended  under  the  statute  to 
settle  the  question  once  and  for  all,  both  as  to  realty  and 
personalty.  On  the  issuing  of  other  citations  to  the 
parties  already  before  it,  the  court  declined  to  express  its 
opinion  further.^ 

Yet  the  heir-at-law,  though  already  before  the  court  as 
party  to  a  proceeding  in  relation  to  a  will  of  realty  and 
personalty  in  another  capacity,  has  been  cited  to  see  pro- 
ceedings, and  so  also  hav^  devisees  imder  an  earlier  will.^ 

As  seen,  where  a  will  of  personalty  affects  realty  also, 
an  affidavit  must  be  filed  that  the  heir-at-law  has  been 
cited  before  a  reoevveT  pendefite  lite  is  appointed,  and  his 
citation  prior  to  receivership  is  requisite  therefore.* 

But  tiiQ  Probate  Court  had  power  to  appoint  a  receiver 
of  realty,  pending  a  sidt  in  probate  concerning  the  validity 
of  the  will.* 

Where  such  a  will  is  that  of  a  bastard,  citation  of  the  CHang  the 
Queen's  Proctor  to  see  proceedings  must  precede  proof  in  Socto* 
solemn  form.*  whenP 

A  creditor  has  only  a  right  to  a  constat^  of  the  deceased's  Creditors 
estate,  and  may  not  dispute  the  validity  of  a  will,  for  it  **  P*"*®^ 
is  indifferent  whether  his  debt  is  paid  by  an  executor  or 
administrator.^    Though  he  may  not  oppose  a  will,®  he  can  (Their 

powers.) 

'  EmherUyY,  Trevanion,  29  L.  J.,  Frob.  56. 
Ptob.  142.  •  TFyman  ▼.  Ashwell,  29  L.  J., 

»  Lister  Y,  Smith,  32  L.  J.,  Prob.  Prob.  94. 
13 ;  3  Sw.  &  Tr.  63  {b),  «  Or  statement  of  the  amount. 

'  Furdep  v.  Field,  33  L.  J.,  Prob.  '  Burroughs  ▼.  Griffiths,  1  Lee, 

78.  651. 

*  0.  P.  Act,  1867,  8.  71,  pwt,  8  Menzies  t.   PuUrrook,   2  Curt. 

Appendix ;  Orant  ▼.  6*.,  38  L.  J.,  846  ;  1  N.  0.  132. 
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Parties, 
generallj. 


They  may  not 
oontest  an 
adminifltrE* 
tlon. 


call  on  all  who  have  a  right  to  adminifiter  before  an  admi- 
nistration is  granted,  that  they  or  he  as  grantee  may 
administer,  and  so  his  debt  be  paid,  but  he  may  not  deny 
or  contradict  a  will,^  nor  an  interest  by  relationship.'    He 
may  not,  therefore,  it  appears,  take  part  in  a  suit,  the 
result  of  which  will  be  probate  of  a  will  or  an  inteataoy, 
the  latter  to  be  followed,  doubtless,  by  a  grant  to  the 
successful  party. 
When  dted  ?       ^^t  creditors  having  an  indirect,  but  substantial  interest, 
in  the  probate  of  a  will  or  codicil,  have  been  dted  on  leave 
given.' 

They  have  no  right  to  contest  an  administration  already 
granted.*^  But  a  creditor  and  administrator,  t .  ^.,  a  party 
already  in  possession  of  a  grant,  may  oppose  a  wilL  An 
executor  having  probate  may  oppose  a  later  will.^  Each 
is  then  entitled  to  his  costs. 

11.  No  cause  or  matter  shall  bo  defeated  by  reason  of  the  mis- 
joinder  or  non- joinder  of  parties,  and  the  court  may  in  every  cauBe 
or  matter  deal  with  the  matter  in  controversy  so  far  as  regards 
the  rights  and  interests  of  the  parties  actually  l>efore  it.  The  court 
or  a  judge  may,  at  any  stage  of  the  proceedings,  either  upon  or 
without  the  application  of  either  party,  and  on  such  terms  as  may 
appear  to  the  court  or  a  judge  to  bo  j  ust,  order  that  the  names  of  any 
parties  improperly  joined,  whether  as  plaintiffs  or  as  defendants,  be 
struck  out,  and  that  the  names  of  any  parties,  whether  plaintifts  or 
defendants,  who  ought  to  have  been  joined,  or  whose  presence  before 
the  court  may  bo  necessary  in  order  to  enable  the  court  effectually 
and  completely  to  adjudicate  upon  and  settle  all  the  questions  in- 
Tolvod  in  the  cause  or  matter,  bo  added.  No  person  shall  be  added 
as  a  plaintiff  suing  without  a  next  friend,  or  as  the  next  friend  of  a 
plaintiff  under  any  disabilit}^  without  his  own  consent  in  writing 
thereto.  Every  party  whose  name  is  so  added  as  defendant  shafl 
bo  served  with  a  writ  of  summons  or  notice  in  manner  hereinafter 
mentioned,  or  in  such  manner  as  may  be  prescribed  by  any  special 
order,  and  tiie  proceedings  as  against  sucn  party  shall  be  deemed 
to  have  begun  only  on  the  service  of  such  wnt  or  notice.* 


Misjoinder  of 
parties. 


1  Elme  V.  La  Costa ^  1  Phillim. 

173. 
'  J)ahh»  V.    ChUmaHy  1  Fhillim. 

155. 

'  Dixon  V.  Allenton^  3  Sw.  &  Tr. 
573. 

*  Kewsonit  2  N.  C.  16. 

*  DMs  v.  Chitman^   1   PhiUim. 


160 

«  ^  C.  L.  P.  Act,  1852,  88.  35, 
37 ;  2  Ch.  D.  369 ;  RobcrUv.  Sums. 
W.  N.  (9th  Feb.  1878),  p.  26  ;  and 
see  Rules  G.  B.  (1862),  42:  ^Either 
party  desiring  to  alter  or  amend  a 
pleading  must  api>lT  to  the  court 
upon  motion ;  but  if  the  alteration 
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Rule  13  of  the  old  rules  was  held  not  inconsistent  with  Parties, 
the  practice  as  to  citations  to  see  proceedings  under  the  old 
probate  practice.^  Its  object  "  was  to  give  the  High  Court 
the  power,  which  the  amalgamated  Courts,  or  some  of  them, 
did  not  possess,  of  bringing  before  it  as  plaintiffs  or  de- 
fendants persons  whose  presence  was  necessary  in  order  to 
do  complete  justice.'*  It  was  held  not  to  be  a  substitution 
for,  but  an  addition  to,  the  old  practice  of  citing  persons 
as  interveners.^ 


12.  Any  application  to  add  or  strike  out  or  substitute  a  plaintiff  Strikiiig  oat 
or  defendant  may  be  made  to  the  court  or  a  judge  at  any  time  or  substitu- 
before  trial  by  motion  or  summons,  or  at  the  tnal  of  tho  action  in  tion  of 

a  summary  manner.'  parties. 

13.  Where  a  defendant  is  added  or  substituted,  the  plaintiff  shall,  Amended  writ 
unless  otherwise  ordered  by  the  court  or  a  judge,  mo  an  amended  on  substitu- 
copy  of  and  sue  out  a  wnt  of  summons,  and  serve  such  new  de-  tion. 
fenaant  with  such  writ  or  notice  in  lieu  of  service  thereof  in  the 

same  manner  as  original  defendants  are  served. 

14.  Any  two  or  more  persons  claiming  or  being  liable  as  co-  Partners, 
partners  may  sue  or  be  sued  in  tho  name  of  the  respective  firms,  if 

any,  of  which  such  persons  were  co-partners  at  the  time  of  the 
accruing  of  the  causo  of  action ;  and  any  party  to  an  action  may  in 
such  case  apply  by  summons  to  a  judge  for  a  statement  of  the 
names  of  the  persons  who  were,  at  the  time  of  the  accruing  of  the 
cause  of  action,  co-partners  in  any  such  firm,  to  be  furnished  in 
such  manner,  and  verified  on  oath  or  otherwise,  as  the  jud^  may 
direct.  Provided  that,  in  the  case  of  a  co-partnership  which  has 
been  dissolved,  to  the  knowledge  of  the  plaintiff,  before  the  com- 
mencement of  tho  action,  the  writ  of  summons  shall  be  served 
upon  every  person  sought  to  be  made  liable. 

15.  Any  person  carrving  on  business  in  the  name  of  a  firm  A  person  sued 
apparently  consisting  of  more  than  one  person  may  bo  sued  in  the  ^  a  firm, 
name  of  such  firm. 

16.  Infants  may  sue  as  plaintiffs  by  their  next  friends,  in  the  Persons  under 

disability. 


U.    ML     AAA     IAAAC7    AACkKIAAW  VTA    Ul    %aAVA  AV><1>A 

it  may  be  made  by  order  npon 
ciona.'*     tn  re  Wariley^  4  Ch. 


or  amendment  required  be  merdy 
verbal  or  in  the  nature  of  a  clerical 
error 
Bunrnic 

D.  180  ;  Vallance  v.  Birmingham^ 
^.,  2  Ch.  D.  369 ;  see  Honduras 
Rail.  Co,  V.  Lefevre^  and  Edwards 
▼.  Zowthery  2  Ex.  D.  301 ;  also  the 
jSfino  Westminster  Rail.  Co,  v.  Han' 
nah,  W,  N.  36,  on  appeal ;  Norris 
▼.  Beazley,  2  C.  P.  D.  80.  As  to 
bringing  third  parties  in,  see  Rule 
11 ;  Swansea  Shipping  Co.  ▼.  Duncan^ 


I  Q.  B.  D.  644 :  Bower  v.  Hartley, 
ibid,  652;  Benecke  v.  Frost,  ibid. 
419;  FumessY.  Booth,  iCh,T>,6S6; 
Howell  Y.  Lon,  Oen,  Om.  Co.,  *W.  N. 
(12th May,  1877),  p.  Ill ;  2Ex.D. 
365  ;  see  also  Treleavan  y.  Bray,  45 
L.  J.,  Ch.  113  (0.  A.);  and  Fad- 
wick  Y.  Scott,  2  Ch.  D.  736. 

1  0.  P.  Act,  1857,  s.  61,  ante, 
p.  347. 

2  Kennaway  v.  K.,  1  P.  D.  150. 

3  See  TildeslyY,  Harper,  3  Ch.  D. 
273. 
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Parties, 
S^erally. 

Infants. 


Lunatios. 


Infants 
appear  by 
guardian. 


Appearance 
on  summons, 
&o. 


Next  friend. 


Consent  for 


persons  un 
disabilitr. 


under 


Proceeding 
by  or  against 
paupers. 


manner  heretofore  practised  in  the  Chancery  Division,  and  may,  in 
like  manner,  defend  by  their  guardians  appointed  for  that  puipoee. 
Married  women  may  sue  and  do  sued  as  provided  by  the  Manied 
Women's  Property  Act,  1882.* 

Of  the  mother  and  uncle  of  a  minor,  the  former  being 
appointed  guardian  by  will  and  sole  executrix,  the  latter 
cannot,  usually,  be  appointed  guardian  ad  litem  without  the 
citation  of  the  former.^ 

17.  Where  lunatics  and  persons  of  unsound  mind  not  so  found 
by  inquisition  might  respectively  before  the  passing  of  the  principal 
act  have  sued  as  plaintiffs  or  would  have  lieen  liable  to  be  sued  as 
defendants  in  any  action  or  suit,  they  may  respectively  sue  as 
plaintiffs  in  any  action  by  their  committee  or  next  fnend  ac- 
cording to  the  practice  of  the  Chancery  Division,  and  may  in  like 
manner  defend  any  action  by  their  committees  or  guardians  ap- 
pointed for  that  purpose. 

18.  An  infant  shall  not  enter  an  appearance  except  by  his  g^uar- 
dian  ad  litem.  No  order  for  the  appointment  of  such  guatdian 
shall  be  necessary,  but  the  solicitor  applying  to  enter  such  appear- 
ance shall  make  and  file  an  affidavit  in  me  Form  No.  8  in  Ap- 
pendix A.,  Part  II.,  with  such  variations  as  circumstances  may 
require. 

19.  Every  infant  served  with  a  petition  or  notice  of  motion,  or 
summons  in  a  matter,  shall  appear  on  the  hearing  thereof*  by  a 
guardian  ad  litem  in  all  cases  in  which  tho  appointment  of  a  special 
guardian  is  not  provided  for.  No  order  for  the  appointment  of 
such  guardian  shall  be  necessary,  but  tho  solicitor  by  whom  he 
appears  shall  previously  make  and  file  an  affidavit  as  in  the  last 
rule  mentioned. 

20.  Before  the  name  of  any  person  shall  be  used  in  any  action 
as  next  Mend  of  any  infant,  or  other  party,  or  as  relator,  such  person 
shall  sign  a  written  authority  to  the  solicitor  for  that  purpose,  and 
the  aumority  shall  bo  filed  m  the  Central  Office,  or  in  the  district 
registry  if  the  cause  or  matter  is  proceeding  therein. 

21.  In  all  causes  or  matters  to  which  any  infant  or  person  of 
imsound  mind,  whether  so  found  by  inquisition  or  not,  or  person 
imdor  any  other  disability,  is  a  party,  any  consent  as^  to  the  mode 
of  taking  evidence  or  as  to  any  other  procedure  shall,  if  given  with 
the  consent  of  the  court  or  a  judge  dv  the  next  friend,  guardian, 
committee,  or  other  person  actinc;  on  oohalf  of  the  person  under 
disability,  have  the  same  force  ana  effect  as  if  such  party  were  imder 
no  disability  and  had  given  such  consent.  Provioed  mat  no  such 
consent  by  any  committee  of  a  lunatic  shall  be  valid  as  between 
bim  and  mo  lunatic  unless  given  with  the  sanction  of  the  Lord 
Chancellor  or  Lords  Justices  sitting  in  lunacy. 

22.  Any  person  may  be  admitted  in  the  manner  heretofore 
accustomed  to  sue  or  defend  as  a  pauper  on  proof  that  he  is  not 

1  Jmhint^  88  L.  J.,  Ftob.  72 ;  1  P.  &  D.  690. 
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worth  251.  J  his  wearing  apparel  and  the  subject-matter  of  the  oanse  Parties, 
or  matter  only  excepted.  generally. 

23.  A  person  desirous  of  suine^  as  a  pauper  shall  lay  a  case  Qoalifioation 
before  counsel  for  his  opinion  whether  or  not  he  has  reasonable  ^^  * 
groimds  for  proceeding.                                                                        ^^  ^SSSl  ^ 

24.  No  person  shall  be  permitted  to  sue  as  a  pauper  tmless  the  ??™!2®*^ 
case  laid  before  counsel  for  his  opinion,  and  his  opmion  thereon,      ™^^ 
with  an  affidayit  of  the  party,  or  his  solicitor,  that  the  case  contains  ^^eliminajies 
a  full  and  true  statement  of  all  the  material  facts  to  the  best  of  his  before  suit, 
knowledge  and  belief,  shall  be  produced  before  the  court  or  judge 

or  proper  officer  to  whom  the  application  is  made,  and  no  fee  shall 
be  payable  by  a  pauper  to  his  counsel  or  solicitor. 

25.  A  person  admitted  to  sue  or  defend  as  a  pauper  shall  not  Immunity 
be  liable  to  any  court  fee.  from  court 

26.  Whore  a  person  is  admitted  to  sue  or  defend  as  a  pauper  the  ^®^*- 
court  or  a  judge  may,  if  necessary,  assi^  a  counsel  or  solicitor,  or  Ckranael  and 
both,  to  assist  him,  and  a  counsel  or  sohcitor  so  assigned  shall  not  aolidtor  may 
be  at  Hbertv  to  refuse  his  assistance  unless  he  satisfies  the  court  or  be  assigned  to 
judge  that  he  has  some  good  reason  for  refusing.  paupers  by  the 

27.  ^Vhil8t  a  person  sues  or  defends  as  a  pauper  no  person  shall  oo'^'t* 
take,  or  agree  to  take,  or  seek  to  obtain  from  him  any  fee,  profit,  or  Paupers 
reward,  for  the  conduct  of  his  business  in  the  court,  and  any  person  exeinpt  from 
who  takes,  or  agrees  to  take,  or  seeks  to  obtain  any  such  fee,  profit,  ^^7  ^^ 

or  reward  shall  oe  guilty  of  a  contempt  of  court. 

28.  If  any  person  admitted  to  sue  or  defend  as  a  pauper  Rives,  Dispaupered, 
or  agrees  to  give,  any  such  fee,  profit,  or  reward,  he  snail  be  forth-  when  ? 
with  dispaupered,  and  shall  not  be  afterwards  admitted  again  in  the 

same  cause  lo  sue  or  defend  as  a  pauper. 

29.  No  notice  of  motion  shall  be  served  or  summons  issued,  and  Notice  of 
no  petition  shall  be  presented,  on  behalf  of  any  person  admitted  to  motion,  &c., 
sue  or  defend  as  a  pauper,  except  for  the  discnarge  of  his  solicitor,  when  ? 
unless  it  is  signed  bv  his  solicitor. 

30.  It  shaU  be  the  duty  of  the  solicitor  assigned  to  a  person  Dnty  of  pau- 
admitted  to  sue  or  defend  as  a  pauper  to  take  care  that  no  notice  per's  solicitor, 
is  served,  or  summons  issued,  or  petition  presented,  without  good 

cause. 

31.  Costs  ordered  to  be  paid  to  a  person  admitted  to  sue  or  defend  Panper's 
as  a  pauper  shall,  unless  the  court  or  a  judge  shall  otherwise  direct,  costs, 
be  taxed  as  in  other  cases. 

To  sue  as  a  pauper  is  a  great  privilege  of  law ;  it  belongs 
only  to  the  necessity  arising  from  absolute  poverty  and 
from  the  absence  of  any  other  mode  of  obtaining  justice. 
It  takes  away  one  of  the  principal  checks  upon  vexatious 
litigation ;  the  legal  claim  to  so  great  a  privilege  ought 
therefore  to  be  clearly  made  out,  and  the  pauper  must  be 
a  necessary  party.  Paupers  cited  to  see  proceedings  vtrho 
are  not  bound  to  intervene  may  not  harass  executors  or 
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Parties,  those  propounding  a  will,  or,  it  seemSy  applying  for  a 

^^      ^*       grant  under  an  intestacy.^ 

Dupauperinff,      A  person  admitted  to  sue  as  a  pauper  may  be  dis- 

^  ^  paupered  on  proof  of  evidence  of  means.    The  fact  that 

he  is  not  worth  5/.  on  payment  of  all  his  debts,  is  not 

evidence  that  he  is  a  pauper  in  law ;  such  may  in  truth  be 

the  case  with  persons^  spending  5,000/.  a  year. 

Re  pauper's         A  plaintiff  SO  suing  by  counsel  already  assigned  may 

^^^  not  appear  by  another  counsel.^    If  dispaupered,  he  oould 

of  course  exercise  his  own  discretion. 
A  pUinUfl  Though  not  mual  in  the  Prerogative  Court  to  admit  a 

infJrmd  person  as  party  to  a  probate  suit  in  forniA  pauperis  till 

pauperit.  after  proceedings  had  commenced,  still  a  pauper  was  ad- 
mitted de  bene  esse  to  commence  them.* 
Action  to  be  Where  a  plaintiff  from  want  of  means  was  unable  to 
^^tirf  who  proceed,  he  might  apply  for  leave  to  continue  the  suit  m 
beoomes  a  formd  paupem.  If  instead  he  allowed  the  contentious  pro- 
^^unte,     ceedings  to  be  dismissed,  he  might  not  recommence  in 

fornid  pauperis  a  suit  dismissed  through  his  own  fault.* 
Abolition  of        The  result  of  this  is,  that  the  rules  of  probate  pleading 
the  old  rules,   ^therto  in  use  concerning  pauper  suits,  are  repealed,  and 
that  these  take  their  place. 

Most  of  the  decisions  which  here  follow  were  under  the 
Rules  of  1862,  but  their  value  at  the  present  time  is  not 
diminished,  as  the  various  Eules  of  this  Order  wiU  be 
found  to  apply  to  similar  states  of  fact  at  the  present  time. 
Under  the  rules  in  point,  these  decisions  are  arranged. 
Though  the  Rules  of  1862,  relating  to  pleading,  are  here 
stated  to  be  abolished,  they  are  practically  re-enacted,  but 
in  a  somewhat  varied  form  and  different  order  of  anange- 
ment,  the  result  of  which  is,  the  assimilation  of  probate 
pleadings  to  those  in  all  actions  at  law. 

1  Zovekin  v.  Edwards,  1  Phillim.  Prob.  107. 

186.  *  Jones,  1  Haw.  81. 

»  LaitY,  Bailey,  2  Robert.  152.  «  CathreU  ▼.  Jefree,   33  L.  J., 

'  Earner  y.  Boreham,  27  L.  J.,  Prob.  178. 
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Ord.  XYU.  r.  1.  A  cause  or  matter  shall  not  become  abated  by  Change  of 
reason  of  the  marriage,  death,  or  bankruptcy  of  any  of  the  parties,  parties, 
if  the  cause  of  action  survive  or  continue,  and  shall  not  become  defec-  Change  of 
tive  by  the  assignment,  creation,  or  devolution  of  any  estate  or  title  parties  by 
pendente  lite;  and,  whether  the  cause  of  action  survives  or  not,  there  death,  &o. 
shall  be  no  abatement  by  reason  of  the  death  of  either  party  between  Harriage 
the  verdict  or  finding  of  the  issues  of  fact  and  the  judgment,  but  death  and 
judgment  may  in  such  case  be  entered,  notwithstandmg  the  death.^  bankroptoy 

2.  In  case  of  the  marriage,  death,  or  bankruptcy,  or  devolution  not  to  abate 
of  estate  b^  operation  of  law,  of  any  party  to  a  cause  or  matter,  the  the  action, 
court  or  a  judge  may,  if  it  be  deemed  necessary  for  the  complete  xhe  judge 
settlement  of  all  the  questions  involved,  order  that  the  husband,  may,  if  neoes- 
personal  representative,  trustee,  or  other  successor  in  interest,  if  sary,  make 
any,  of  such  party  be  made  a  party,  or  be  served  with  notice  in  the  husband 
such  manner  and  form  as  hereinafter  prescribed,  and  on  such  terms  or  personal^ 
as  the  court  or  judge  shall  think  just,  and  shall  make  such  order  representative 
for  the  disposal  of  the  cause  or  matter  as  may  be  just.  *  party. 

3.  In  case  of  an  assignment,   creation,   or  devolution  of  any  Parties  on 
estate  or  title  pendente  lite,  the  cause  or  matter  may  be  continued  by  assignment, 
or  against  the  person  to  or  upon  whom  such  estate  or  title  has  &©•  !'««'«»<' 
come  or  devolved.  "^' 

4.  Where  by  reason  of  marriage,  death,  or  bankruptcy,  or  any  Ex  parte  tc^" 
other  event  occurring  after  the  commencement  of  a  cause  or  plications 
matter,    and   causing    a   change  or  transmission  of  interest  or  oonceming 
liability,  or  by  reason  of  any  person  interested  coming  into  exist-  uew  parties, 
ence  after  the  commencement  of  the  cause  or  matter,  it  becomes 
necessary  or  desirable  that  any  person  not  already  a  party  should 

be  made  a  party,  or  that  any  person  already  a  party  should  be 
made  a  paity  in  another  capacity,  an  order  that  the  proceedings 
shall  be  carried  on  between  the  continuing  parties,  and  such  new 
party  or  parties,  may  be  obtained  ex  parte  on  application  to  the 
court  or  a  judge,  upon  an  allegation  of  such  change,  or  trans- 
mission of  interest  or  liability,  or  of  such  person  interested  having 
come  into  existence. 

5.  An  order  obtained  as  in  the  last  preceding  rule  mentioned.  Service  of 
shall,  unless  the  court  or  judge  shall  otherwise  direct,  bo  served  order  thereon, 
upon  the  continuing  party  or  parties,  or  their  solicitors,  and  also 

upon  each  such  new  party,  unless  the  person  making  the  application 
be  himself  the  only  new  party,  and  the  order  shall  from  the  time 
of  such  service,  subject  nevertheless  to  the  next  two  following 
rules,  be  binding  on  the  persons  served  therewith,  and  every  person 
served  therewith  who  is  not  already  a  party  to  the  cause  or  matter 
shall  be  bouc^  to  enter  an  appearance  thereto  within  the  same 
time  and  in  the  same  manner  as  if  he  had  been  served  with  a  writ 
of  summons. 

6.  Where  any  person  who  is  under  no  disability  or  under  no  •jjie  order 
disability  other   than   coverture,  or  being  under   any  disability  whendis-' 
other  than  coverture,  but  having  a  guardian  ad  litem  m  the  cause  chargeable  P 
or  matter,  shall  be  served  with  such  order  as  in  Eule  4  mentioned, 

such  person  may  apply  to  the  court  or  a  judge  to  disdiarge  or 

1  See  Jaekion  v.  JVVM  Eastern  Rail  Co.,W.  N.  (14th  April,  1877)  p.  80 ; 
5  Ch.  D.  844. 
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Ghangeof 
parties. 


On  BmnmoxLB 
to  compel 
oontinuation 
or  obtain 
judgment, 
&o. 


Solicitor's 
duty  under 
this  Order. 


Striking  out 
the  action 
after  a  year's 
delay. 


Tary  sucli  order  at  any  time  within  twelve  days  from  the  servioe 
thereof. 

7.  Where  any  person  being  under  any  disability  other  than 
coyerture,  and  not  haying  a  guardian  iid  litem  in  the  cause  or 
matter,  is  served  with  any  order  as  in  £ule  4  mentioned,  su^ 
person  may  apply  to  the  court  or  a  judge  to  discharge  or  vary  such 
order  at  any  time  within  twelve  days  from  the  appointment  of  a 
guardian  ad  litem  for  such  party,  and  until  such  period  of  twelve 
days  shall  have  expired  such  order  shall  have  no  force  or  e^ct 
as  against  such  last-mentioned  person. 

8.  When  the  plaintiff  or  defendant  in  a  cause  or  matter  dies, 
and  the  cause  of  action  survives,  but  the  person  entitled  to  proceed 
fails  to  proceed,  the  defendant  (or  the  person  against  whom  the 
cause  or  matter  may  be  continued)  may  apply  oy  summons  to 
com^l  the  plaintiff  (or  the  person  entitled  to  proceed)  to  proceed 
withm  such  time  as  may  be  ordered :  and  in  default  of  such  pro- 
ceeding, judgment  may  be  entered  for  the  defendant,  or,  as  the  case 
may  be,  for  the  person  against  whom  the  cause  or  matter  nadijg^ht 
have  been  continued ;  and  in  such  case,  if  the  plaintiff  has  died, 
execution  may  issue  as  in  the  case  provided  for  by  Order  yTiTT. 
Eule  23. 

9.  Where  any  cause  or  matter  becomes  abated  or  in  the  case  of 
any  such  change  of  interest  as  is  by  this  Order  provided  for,  the 
sohcitor  for  the  plaintiff  or  person  having  the  conduct  of  the 
cause  or  matter,  as  the  case  may  be,  shall  certify  the  fcust  to  the 
proper  officer,  who  shall  cause  an  entry  thereof  to  be  made  in  the 
cause-book  opposite  to  the  name  of  such  cause  or  matter. 

10.  Where  any  cause  or  matter  shall  have  been  standing  for  one 
year  in  the  cause-book  marked  as   **  abated,'*  or  standing  over 

fenerally,  such  cause  or  matter  at  the  expiration  of  the  year  shall 
e  struck  out  of  the  cause-book. 


Pleading 
g^enerally. 

Delivery  of 
claim  and  de- 
fence, &c. 


Ord.  XIX.  r.  1.  The  following  rules  of  pleading  shall  be  used  in 
the  High  Court  of  Justice. ^ 

2.  The  plaintiff  shall,  subject  to  the  provisions  of  Ord.  XX.,  and 
at  such  time  and  in  sucli  manner  as  therein  prescribed,  deliver  to 
tiie  defendant  a  statement  of  his  claim,  and  of  the  relief  or  remedy 
to  which  he  claims  to  be  entitled.  The  defendant  shall,  subject  to 
the  provisions  of  Ord.  XXI.,  and  at  such  time  and  in  such  manner 
as  therein  prescribed,  deHvor  to  the  plaintiff  his  defence,  set-off,  or 
counterclaim  (if  any),  and  the  plaintiff  shall,  subject  to  the  pro- 
visions of  Ord.  XXUl.,  and  at  such  time  and  in  such  manner  as 
therein  prescribed,  deliver  his  reply  (if  any)  to  such  defence,  set-off, 
or  counter-claim.  Such  statements  shall  be  as  brief  as  the  nature 
of  the  case  will  admit,  and  the  taxing  officer  in  adjusting  the  costs 


1  For  time  for  reply,  see  Ball  v. 
Eve^  4  Ch.  D.  341,  on  appeal ;  and 
Breslauer  v.  Bartcieky  24  W.  R. 
901,  C.  P.  D.  The  question  of  un- 
due prolixity  will  be  inquired  into 
by  the  taxing  officer,  in  the  absence 
ox  an  order  of  the  court  or  judge ; 


and  either  with  or  without  the  a^ 
plication  of  any  party.  On  this 
question.  Bee  Mar  Ay.  MayarofT,^ 
W.  N.  1876,  p.  7 ;  and  Davy  y. 
Garrett,  ibid,  1877,  p.  262 ;  on  ap- 
peal, ibid.  1878,  p.  7. 
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of  the  action  shall  at  tho  instance  of  any  party,  or  may  without  Pleading, 
any  request,  inquire  into  any  unnecessary  prolixity,  and  order  the  generally, 
costs  occasioned  by  such  prolixity  to  be  borne  by  the  party  charge- 
able with  the  same. 

3.  A  defendant  in  an  action  may  set-off,  or  set-up  by  way  of  Defendant 
cotmter- claim  against  the  claims  of  the  plaintiff,  any  right  or  claim,  n^y  set-off 
whether  such  set-off  or  counter-claim  sound  in  damages  or  not,  and  ^V-l  right  or 
such  set-off  or  counter-claim  shall  have  the  same  effect  as  a  cross  *'^^^' 
action,  so  as  to  enable  the  court  to  pronounce  a  final  judgment  in 

the  same  action,  both  on  the  original  and  on  the  cross  claun.  But 
the  court  or  a  judge  may,  on  the  application  of  the  plaintiff  before 
trial,  if  in  the  opinion  of  the  court  or  judge  such  set-off  or  counter- 
claim cannot  bo  conyeniently  disposed  of  in  the  pending  action,  or 
ought  not  to  be  allowed,  refuse  permission  to  the  defendant  to  ayail 
himself  thereof.* 

4.  Every  pleading  shall  contain,  and  contain  only,  a  statement  Pleadings 
in  a  summary  form  of  the  material  facts  on  which  the  party  pleading  nmst  contain 
relies  for  his  claim  or  defence,  as  the  case  may  be,  but  not  the  *  summary  of 
eyidenco  \yy  which  they  are  to  be  proved,  and  shall,  when  necessary,  fa^»  but  not 
be  divided  into  paragraphs,  numbered  consecutively.   Dates,  sums,  ®™®^ce« 
and  numbers  snail  bo  expressed  in  figures  and  npt  in  words. 
Signature  of  counsel  shall  not  be  necessary ;  but  where  pleadings 

have  been  settled  hj  counsel  or  a  special  pleader  they  shall  be 
signed  by  him ;  and  if  not  so  settled  they  snail  be  signed  by  the 
solicitor,  or  by  the  party  if  he  sues  or  defends  in  person.' 


The  following  decisions  are  in  aocordanoe  with  the 
above  rule  directing  conciseness  of  form  and  materiality 
of  allegation. 

Irrelevant  matter  in  pleadings  might  be  struck  out  on  irrelevant 
application  at  chambers.'  matter. 

Where  executors  called  in  probate  of  an  earlier  will  and  Examples, 
propounded  a  later  one,   alleging  that   probate  of  the 
earlier  one  had  been  surreptitiously  obtained,  and  pray- 
ing revocation  and  a  decree  of  its  invalidity,  the  court 
rejected  that  portion  of  the  plea  immediately  relating  to 


1  Man,  Sh.  ^  L.  Hail.  Co,  v. 
Jirooks,  2  Ex.  D.  243;  Yotm^  v. 
Kitchen,  W.  N.  (9th  March,  1878), 
p.  60;  see  also  Evans  v,  JSuekt  4 
Ch.  D.  432  ;  Dear  v.  Suorder,  ibid. 
476. 

*  For  decisions  on  forms  of  plead- 
ings, see  ffeap  v.  Norris,  2  Q.  B. 
D.  630 ;  Crowe  y,  Bamieot,  6  Ch. 
D.  753 ;  WaUon  v.  Rodwell,  3  Ch. 
D.  380,  on  appeal;    and  Eanmer 

1).    ' 


V.  Flight,  35  L.  T.  127 ;  and  on 
appeal,  36  L.  T.  279. 

3  Farlar  v.  F.,  27*  L.  J.,  Prob. 
104  ;  and  Rule  42,  C.  B.  1862  : 

**  42.  Either  party  desiring  to 
alter  or  amend  a  pleading  must 
apply  to  the  court  upon  motion; 
hut  if  the  alteration  or  amendment 
required  be  merely  verbal  or  in  the 
nature  of  a  clerical  error  it  may 
be  made  by  order  upon  summons.'' 

C  C 
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Pleading, 
generally. 


the  earlier  will  as  creating  an  immaUrial  issue,  and  there- 
fore irrelevant} 

An  executor  propounded  a  will.  The  defendant  pleaded, 
Ist,  undue  execution ;  2nd,  a  subsequent  will  duly  exe- 
cuted ;  tJrd,  that  the  will  propounded,  "  howsoever  exe- 
cuted," was  revoked  by  the  subsequent  will ;  4th,  that  the 
subsequent  will  was  destroyed  animo  recocandi.  To  these 
pleas,  certain  objections  being  taken,  the  court  held  the 
second  plea  bad,  as  showing  no  reason  why  the  will  pro- 
pounded should  not  be  admitted  to  probate,  and  amended 
it  and  the  third  plea  by  inserting  the  word  "and"  between 
them  and  so  making  them  one  plea,  striking  out  the  words 
"  howsoever  executed "  (which  simply  re-admitted  the 
execution,  and  was  therefore  surplusage).  A  defendant 
could  only  set  up  another  will  in  his  plea  to  the  one  pro- 
pounded, imder  a  special  rule.  This  decision  is  still  a 
direct  authority  on  tlie  question  of  materiality.^ 

Executors  propounded  a  will.  The  defendant,  giving 
notice  under  the  Probate  Ride  41,  C.  B.,'  that  he  only 
required  proof  in  solemn  form,  pleaded  undue  exeoution 
and  insanity.  The  plaintiflEs  replied.  Executors  of  a 
previous  will  intervened,  on  leave  given,  to  propound  it 
subsequently  by  declaration,  pleading  also  to  the  declara- 
tion propounding  the  later  will.  On  leave  given  the 
plaintiffs  pleaded  revocation  only  to  the  declaration  of  the 
interveners,  but  were  not  allowed  to  file  a  further  plea 
relating  to  the  due  execution  or  to  an  intermediate  will  of 
which  they  were  not  executors,  as  they  had  no.  interest 
either  in  destroying  or  establishing  the  earlier  will  (beyond 


^  Roibotham  v.  J?.,  30  L.  J.,  Prob. 
38;  2Sw.  &Tr.  121. 

■-*  Powell  V.  P.,  35  L.  J.  Prob.  6. 

3  **  In  aU  cases  the  party  oppos- 
ing  a  wiU  may,  with  his  plea,  give 
notice  to  the  party  sotting  up  the 
wiU  that  he  merely  insists  upon  the 
will  being  proved  in  solemn  form 
of  law,  and  only  intends  to  oroas- 
examine  the  witnesses  produced  in 


support  of  the  wiU,  and  he  ^•^ 
thereupon  be  at  liberty  to  do  so, 
and  shall  be  subject  to  the  same 
liabilities  in  resp^  of  oosts  as  be 
would  have  been  under  Mmil^ 
circumstances  according  to  the 
practice  of  the  PrerogatiTe  Gonrt." 
Bee  now  Ord.  XXf.  r.  18,  anU^ 
p.  467. 
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proving  its  revocation),  and  in  the  intermediate  will  they  Pleading, 
had  no  interest,  not  even  being  named  in  it.*  generally. 

A  declaration  omitting   to   state  that  the   will  of   a  A  material 
foreigner,  therein  propounded,  was  valid  according  to  the  **^*  omitted. 
law  of   his  domicil,  was  held  bad  on  demurrer  for  the 
omission ;  leave  being  given  to  amend  in  a  fortnight  on 
payment  of  the  costs  of  the  demurrer." 

That  which  assisted  the  court  to  arrive  at  a  true  con-  Pleading  pre- 
clusion in  relation  to  a  testator's  mental  capacity,  such  as  S^t^Se?^ 
his  previous  history,  was  not  considered  irrelevant  when  vant  at  times, 
pleaded.'    It  would  now  doubtless  be  evidence  instead  of 
plea. 

5.  The  Forms  in  Appendices  C,  D.,  and  E.,  when  applicable,  and  Forms  in  Ap- 
where  they  are  not  applicable  forms  of  the  like  character,  as  near  as  pendices  C, 
may  be,  snail  be  used  for  all  pleadings,  and  where  such  Forms  are  D.  and  £., 
applicable  and  sufficient  any  longer  forms  shall  be  deemed  prolix,  post^  to  be 
and  the  costs  occasioned  by  such  prolixity  shall  be  disallowed  to  or  i^^»  or 
borne  by  the  party  so  using  the  same,  as  the  case  may  be.  similar  ones. 

6.  In  all  cases  in  which  the  part}'  pleading  relies  on  any  mis-  Particulars  of 
representation,  fraud,  breach  of  trust,  wilful  default,  or  undue  undue  influ- 
innuence,  and  in  all  other  cases  in  which  particulars  may  be  necos-  enoe,  &c. 
sary  beyond    such   as  are   exemplified  in  the  forms  aforesaid, 
particulars  (with  dates  and  items  if  necessary)  shall  be  stated  in 

the  pleading ;  provided  that,  if  the  particulars  be  of  debt,  expenses, 
or  damages,  and  exceed  three  fohos,  the  fact  must  be  so  stated, 
with  a  reference  to  full  particulars  already  delivered  or  to  be 
delivered  with  the  pleading. 

7.  A  further  and  better  statement  of  the  nature  of  the  claim  or  Costa  of  fur- 
defence,  or  further  and  bettor  particulars  of  any  matter  stated  in  ther  particu- 
any  pleading,  notice,  or  written  proceeding  requiring  particulars,  lars, 

may  in  all  cases  be  ordered,  upon  such  terms,  as  to  costs  and 
otherwise,  as  may  be  just, 

A  statement  of  claim  propounding  a  will  must  contain  Parfcioularity. 
sufficient  information  to  found  a  specific  plea  to  some 
particular  will.  Where  the  will  propounded  is  destroyed, 
its  date  must  be  "declared."  Its  contents  and  the  cir- 
cumstances of  destruction  need  not  be  set  out.  The 
declaration  was  here  amended.^ 

A  plea  to  a  declaration  propounding  a  will  and  stating 

*  Parton  ▼.  Johnton,   37  L.  J.,  '  Heay  v.  Cowchir^  1  Hupg.  76. 

Prob.  67.  *  Ohn  y.  Burgeit,  32  L.  J.,  Prob. 

«  Ishirwood  y.  Cheetham,  31  L.  J.,  157;  3  Sw.  &  Tr.  43. 
Prob.  99 ;  2  Sw.  &  Tr.  607. 

cc2 


•  < 


388 


Practice. 


Pleadisgi 
generaUj. 


A  general 
plea. 


What  may  be 

sufficiently 

specific. 


(3rd  plea.) 
(4th  plea.) 


only  that  after  execution  it  was  revoked  by  another,  duly 
executed,  is  bad  for  not  stating  tbe  date  and  exeoutioiii 
that  the  other  party  may  answer  it  if  he  wish,* 

A  party  has  been  allowed  to  plead  a  matter  within  the 
full  cognizance  of  the  opposite  party — such  as  her  own 
marriage —^^/i^m////  in  order  to  obtain  a  definite  answer 
regarding  it.^ 

To  a  declaration  of  death  intestate,  illegitimate,  and 
without  lawful  issue,  the  defendant  pleaded  the  deceased's 
legitimacy  and  her  own  relationship,  but  did  not  state  all 
the  circumstances  connected  with  the  relationship.  Sir 
0.  Cresswell,  in  view  of  Rules  0.  B.  9  and  11,*  considered 
the  above  pleading  sufficient,  as  proof  of  the  marriage  of 
relations  might  be  impracticable.* 

And  no  further  particularity  than  this  was  required  in 
a  subsequent  and  almost  similar  case,  where  the  Queen's 
Proctor,  as  before,  declared  the  deceased  to  have  died  in- 
testate, a  bastard  and  without  lawful  issue.  The  defendant 
denied  the  bastardy,  admitted  the  intestacy,  but  claimed 
relationship  and  so  interest,  not,  however,  tracing  the 
relationship  {i.e.  setting  out  her  pedigree).  On  objection 
to  this  plea  as  insufficient,  it  was  amended  by  order,  and 
the  pedigree  traced  with  some  particularity  to  this  effect : 
A.,  the  common  stock,  had,  inter  alia,  two  lawful  daughteis. 
One  married  B.,  of  whose  lawful  issue  the  deceased  was 
lawful  issue.  The  marriages  were  not  specified  more  par- 
ticularly. The  fifth  plea  traced  similarly  the  defendimt's 
relationship  to  the  deceased  through  the  other  daughter. 
On  objection  that  the  fourth  plea  did  not  set  out  the 
marriage  of  the  deceased's  parents,*  the  court  held  that 
the  defendant  was  not  called  upon  to  do  so,  and  admitted 
the  plea,  though  a  similar  case,  in  which  a  marriage  was 


^  Leake  v.  Murtt,  30  L.  J.,  Prob. 
39 ;  leave  was  here  given  to  amend 
on  payment  of  costs. 

'  Brown  v.  Thomat^  1  Eccl.  & 
Adm.  Bep.  (Spinks),  31. 


'  Similar  to  Rules  63  and  65 
P.  R.  Non-C.  B.,  ante,  p.  337. 

*  H.  M,  JProc,  Qen.  ▼.  Wiaums, 
31  L.  J.,  Prob.  90. 

'  Q.  P.  V.  Thortif  not  reported 
except  there. 
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Bet  out,  but  not  with  particulars  as  to  time  and  place,  Pleading, 
was  cited.  The  general  form  of  plea,  as  here  pleaded,  ^^  ^' 
had  been  held  good ;  ^  and  the  Queen's  Proctor  sued  as  any 
other  suitor,  and  was  entitled  to  no  further  particularity .^ 
The  court  here  adverted  to  the  somewhat  analogous  pro- 
cedure in  writs  of  right,  where,  though  heirs  proved  their 
identity  and  relationship,  marriages  were  not  proved.^ 

The  marriage  of  a  common  ancestor  need  not  be  pleaded 
or  proved  in  a  case  of  interest.  Proof  of  owning,  acknow- 
ledging, and  common  reputation  of  relationship  suffices.* 

Vagueness  and  uncertainty  will  vitiate  a  plea.  Pleading  Vagueness  or 
incapability  of  execution,  without  particularizing  its  form,  taintyr*^'' 
is  bad.  A  further  objection  to  this  plea  was  its  inferen- 
tial denial  only  of  execution.  A  plea  that  the  will  in 
dispute  was  prepared  and  made  by  A.,  and  that  the  de- 
ceased did  not  give  him  directions  to  prepare  and  make  it, 
was  also  held  bad;  for,  if  true,  had  the  testator,  after 
learning  its  contents,  executed  it,  it  would  have  been  good. 
The  court  here  objected  to  any  novelties  in  pleading,  and 
pointed  out  its  preference  for  pleas  in  the  usual  form.* 
The  forms  of  pleas  {posty  Appendix)  now  authorized  by 
the  recent  Bules,  1883,  will,  when  applicable,  render  these 
objections  of  far  less  frequent  occurrence. 

Where  a  plea  was  not  sufficiently  explicit,  it  has  been  An  embarrass- 
amended  on  application  as  embarrassing.^  ^^  ^  ^' 

A  defendant  and  legatee  entered  o,  caveat  against  pro-  Plea  and  prior 
bate  of  a  will,  appeared  to  the  warning  and  pleaded  to  a  gJiJ^^^d^^r 
declaration,  but  did  not  disclose  any  interest.    The  court  lack  of 
on  petition  to  set  the  caveat  appearance  and  plea  aside  with 
costs,  including  those  of  the  prayer  for  proof  in  common 
form,  granted  the  prayer  of  the  petition.     The  case,  being 
exceptional,  warranted   a  departure  from  the  ordinary 

*  Mayo  V.  Brtyum^  2  Lee,  392,  and  *  Eaton  v.  Bright ^  2  Lee,  85. 

State  V.  Tyndall,  ibid,  394.  *  MiddlchuratY.  Johnson,  ZOL.  J.. 

«  Q.  F.    ▼.    JFallit,    31    L.   J.,  Prob.  14. 

Prob.  97.  •  Hattilow  v.  Slohie,  35  L.  J., 

3  Dumsday  v.  Hughes,  3  Bos.  &  Prob.  19. 
P.  453. 


interest. 


390 


Practice. 


Pleading, 
geuerally. 


Unduo 
influouce. 


Partionlarity, 
when  requi- 
site. 


Fraud  must 
be  pleaded. 


course  of  motion  for  probate  in  common  form  on  affidavit^ 
in  answ^er  to  which  the  defendant  might  have  applied  to 
amend.^ 

"Where  there  is  no  plea  of  undue  influence,  evidence  of 
it  is  inadmissible,  and  under  a  plea  that  the  will  pro- 
pounded was  not  the  will  of  the  deceased,  eyidence  that  it 
w^as  at  the  dictation  of  another,  i.  e.y  evidence  of  undue 
influence — was  not  allowed  to  be  given  at  the  triaL  A 
further  plea  of  undue  influence  to  admit  this  evidence  was 
allowed  on  the  usual  terms,  subject  to  a  postponement  and 
rehearing  if  desired  by  the  plaintiffs,  and  the  payment  of 
costs  by  the  defendants.  The  court  was  here  desirons  to 
allow  the  defendants  to  raise  every  possible  defence  on 
just  terms.- 

A  plea  of  undue  influence  or  other  influence  exeroified 
over  a  testator,  as  intimidation,  duress,  or  improper  control, 
is  bad  unless  it  contain  the  names  of  those  exercising  it. 
Hero  the  plea  was  amended.* 

Pleas  of  incapacity  and  undue  influence  will  not  let  in 
ondence  of  fraud,  a  plea  of  which  must  precede  proof  of  it. 
Here,  on  amendment  permitted  subject  to  an  adjournment 
and  costs,  the  charge  was  withdrawn.* 

And  where  a  plea  alleges  the  undue  influence  of  A.  and 
others,  particulars  must  specify  who  they  are.  Where 
undue  influence  alone  is  alleged,  it  must  be  stated  by 
whom,  as  just  seen,  on  amendment.* 

On  applications  for  particulars  where  undue  influence  is 
alleged,  and  the  names  of  those  exercising  it,  and  the  acts 
of  undue  influence  are  omitted,  it  is  the  practice  to  oider 
particulars  of  tlie  names  to  be  supplied  within  a  reason- 
able time,  and  to  make  no  order  concerning  the  acts  of 
undue  influence.     These  are  rather  evidence  to  support 


1  See  Inksm  ▼.  JeeveSf  11  W.  R. 
350. 

2  Todd  V.  Sumpsiorit  3  Sw.  &  Tr. 
263. 


'  HarrU  v.  Bradbury,  30  L.  J., 
Prob.  168. 
*  White  V.  jr.,  2  Sw.  &  Tr.  606. 
»  West  T.  ?r.,  34  L.  J.,  Ptob. 

146. 
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the  plea,  and  this  practice  the  Court  of  Appeal  will  not  Pleading, 
disturb.!  '^*^^- 

Upon  the  question  of  costs,  it  is  not  an  invariable  rule  Coets. 
that  the  unsuccessful  opponent  of  a  vnil  who  has  pleaded 
undue  influence,  wiil  be  condemned  in  costs.  The  court 
refused  to  condemn  a  next  of  kin  in  costs,  although  he  had 
pleaded  undue  influence,  being  of  opinion  that  under  the 
circumstances  of  the  case  the  plea  was  not  an  unreasonable 
one.^ 

A  plea  to  a  declaration  propounding  a  will,  "  that  the  **  Tlia<^  *J® 
testator  did  not  know  and  approve  of  the  contents  thereof,"  not  know  or 


"a 


is  good  in  law.^  Here,  a  dictum  by  Sir  C.  Cresswell  in  ^^^^f^ 
Middkhurst  v.  Johuson^^  to  the  eflfect  that  a  testator  need 
not  know  the  contents  of  the  will  he  executes, — on  the 
authority  of  which  dicfumy  apparently,  this  plea  was  de- 
murred to, — was  overruled. 

A  plea  that  "  a  paper  writing  is  not  the  will  of  the  "^*^*£*^ 
deceased"  is  unsatisfactory,  because  there  are  several  ways  deceased,"  a 
in  which  it  may  not  be  the  deceased's  will.  ^^  ^^®*' 

The  necessary  averments  of  due  execution  and  capacity, 
when  not  traversed,  are  taken  as  admitted ;  therefore  this 
plea  has  been  construed  as  meaning,  not  that  it  was  not 
the  deceased's  will,  because  those  averments  were  untrue, 
but  that  when  executing  it  the  deceased  did  not  intend  it 
to  operate  as  his  will.  The  court,  in  deciding  on  the 
validity  of  a  plea,  assumes  nothing.  An  issue  joined  on 
this  plea  might  be  for  the  defendant,  and  yet  be  no  answer 
to  the  declaration.     The  plea  is  therefore  bad.* 

Though  "a  favourite  plea"  under  the  Probate  Court 
procedure,  it  was  at  length  held  to  be  too  vague  (1864), 
and  directed  to  be  discontinued,  otherwise  mode  of  trial 
would  not  be  directed  till  it  were  amended  to  be  more 
specific.     Here  the  plea  was  struck  out,  and  with  liberty 

»  SalUbury  v.  Xugent,  9  P.  D.  23.  *  30  L.  J.,  Prob.  14. 

2  Smith  V.  8,lt,k  D.  239.  *  CunUffe  v.  Crou,  32  L.  J.,  Prob. 

3  Hastilow  T.  Stobie,  35  L.  J.,  68. 
Prob.  20. 
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to  the  defendant  to  apply  for  leave  to  add  an  appropriate 
plea.^ 

Executors  propounded  a  will.  The  defendants  pleaded 
(1)  undue  execution ;  (2)  mental  incapacity ;  and  (3)  igno- 
rance of  contents,^  with  particulars  as  to  this  plea  and 
notice  of  intention  merely  to  cross-examine  the  witnesses 
in  support  of  the  will  on  proof  in  solemn  form,  under 
Bule  41,  C.  B.^  On  motion  to  strike  out  the  third  plea 
or  the  notice,  the  court  rejected  it,  as  knowledge  and 
approval  of  the  contents  of  a  will  are  part  of  the  burden 
of  proof  assumed  by  the  person  who  propounds  it,  and 
hence  the  plea  and  the  notice  were  held  not  inconsistent,^ 
so  that  the  next  of  kin  may  cross-examine  the  witnesses  to 
prove  it,  and  on  capacity  and  execution  if  they  give  the 
notice. 

It  is  unnecessary  and  inconvenient  and  contraiy  to 
practice  to  order  particulars  of  insanity.* 

8.  Tho  party  at  whoso  instanco  particulars  havo  been  delivered 
under  a  judge's  order  shall,  unless  the  order  otherwise  proyides, 
have  tho  same  length  of  time  for  pleading  after  the  delivery  of  the 
particulars  that  ho  had  at  the  return  of  tho  summons.  Save  as  in 
this  rule  provided,  an  order  for  particulars  shall  not,  unless  the 
order  otherwise  provides,  operate  as  a  stay  of  proceedings,  or  give 
any  extension  of  time. 

9.  Every  pleading  which  shall  contain  less  than  ten  folios  (every 
figure  being  counted  as  one  word)  may  be  either  printed  or  written, 
or  partly  printed  and  partly  written,  and  every  other  pleading,  not 
being  a  petition  or  summons,  shall  be  printed. 

10.  Evcr>'  pleading  or  other  document  required  to  be  delivered 
to  a  party,  or  between  parties,  shall  be  delivered  in  the  manner  now 
in  use  to  tho  solicitor  of  every  party  who  appears  by  a  solicitor,  or 
to  the  party  if  ho  does  not  appear  by  a  solicitor,  but  if  no  appear- 
ance has  been  entered  for  any  party « then  such  pleading  or  aocu- 
mont  shall  bo  delivered  by  beinc  filed  with  the  proper  officer. 

11.  Every  pleading  shall  bo  delivered  between  parties,  and  shall 
be  marked  on  the  face  with  the  date  of  the  day  on  which  it  is 
delivered,  tho  reference  to  the  letter  and  number  of  the  action,  the 
division  to  which  tho  judgo  (if  any^  to  whom  the  action  is  assigned 
belongs,  the  title  of  the  action,  ana  the  description  of  the  plea£ng, 
and  shall  be  indorsed  with  the  name  and  place  of  business  of  the 


1  Oxcm  V.  JDavies,  3  Sw.   &  Tr. 
688 ;  and  33  L.  J.,  Prob.  201. 
'  The  pleas  arehere  stated  briefly. 


3  Ante,  p.  386. 

*  Cleare  v.  C,  1  P.  &  D.  655. 

^  Hankinaoti  v.  Bamifigham,  M.  S. 
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solicitor  and  agent  (if  any)  delivering  the  same,  or  the  name  and  Pleading, 
address  of  the  jwjiy  delivering  the  same  if  he  does  not  act  by  a  generally, 
solicitor. 

Probate  pleadings  were  not,  as  in  common  law,  delivered  Filing  pleas, 
only,  but  filed  under  Eules  34  and  38  C.  B.  of  1862,  and 
these  rules  were  strictly  observed.  A  motion  for  trial  has 
been  rejected  for  lack  of  filing  the  plea.  On  completion 
of  the  pleading,  the  party  declaring  delivered  the  issue  to 
the  other  parties,  but  it  was  not  filed.^ 

13.  Every  allegation  of  fact  in  any  pleading,  not  being  a  petition  Allegations, 
or  summons,  if  not  denied  specifically  or  by  necessary  imphcation,  when  tak^ 
or  stated  to  be  not  admitted  in  the  pleading  of  the  opposite  party,  **  admitted, 
shall  be  taken  to  be  admitted,  except  as  against  an  infant,  lunatic, 

or  person  of  unsound  mind,  not  so  found  by  inquisition. 

14.  Any  condition  precedent,  the  performance  or  occurrence  of  On  contest  r$ 
which  is  intended  to  bo  contested,  shall  be  distinctly  specified  in  oonditiona 
his  pleading  by  the  plaintiff  or  defendant  (as  the  case  may  be) ;  and,  precedent, 
subject  thereto,  an  averment  of  the  performance  or  occurrence  of 

all  conditions  precedent  necessary  for  the  case  of  the  plaintiff  or 
defendant  shall  bo  implied  in  his  pleading. 

15.  The  defendant  or  plaintiff  (as  the  case  may  be)  must  raise  Qnestions 
by  his  pleading  all  matters  which  show  the  action  or  counter-claim  ?f°®*!^7  *** 
not  to  be  maintainable,  or  that  the  transaction  is  either  void  or  "®  »iaed. 
voidable  in  point  of  law,  and  all  such  grounds  of  defence  or  reply,  as 

the  case  may  be,  as  if  not  raised  would  be  likely  to  t^e  the  oppo- 
site party  by  surprise,  or  would  raise  issues  of  fact  not  arising  out 
of  the  preceding  pleadings,  as  for  instance,  fraud,  Statute  of  f  imi- 
tations, release,  payment,  performance,  facts  showing  illegality 
either  by  statute  or  common  law,  or  Statute  of  Frauds. 

16.  No  pleading,  not  being  a  petition  or  summons,  shall,  except  Pleadings 
by  way  of  amendoient,  raise  any  new  ground  of  claim  or  contain  must  not  be 
any  allegation  of  fact  inconsistent  with  the  previous  pleadings  of  inoonsifltent. 
the  party  pleading  the  same. 

17.  It  shall  not  be  sufficient  for  a  defendant  in  his  statement  of  I^e^^l^ls  must 
defence  to  deny  generally  the  grounds  alleged  by  the  statement  of  ^^^  ^  gene- 
claim,  or  for  a  plaintiff  in  his  reply  to  deny  generally  the  groimds  '^i*    ^*  "^' 
alleged  in  a  defence  by  way  of  coimter-claim,  but  each  party  must       ^' 

deal  specifically  with  each  allegation  of  fact  of  whidi  he  does  not 
admit  the  truth,  except  damages. 

When  a  statement  of  defence  charges  "undue  influence," 
"  fraud,"  or  that  the  deceased  at  the  time  of  the  execution 
of  the  said  will  did  not  know  or  approve  of  the  contents  of 
the  same,  or  any  allegation  beyond  a  denial  of  the  due 

*  See  note  (r)  to  Inkmi  v.  Geeves,  and  11  W.   R.  649;  32  L.  J., 
l*rob.  69. 
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execution  of  the  will,  and  of  the  testamentary  capacity  of 
the  deceased  at  the  time  he  executed  it,  the  reply  must 
deal  specifically  with  each  allegation  of  fact  as  pleaded, 
and  the  pleadings  are  construed  strictly  under  the  aboye 
Eule  and  Eule  Id} 

18.  Subject  to  the  last  preceding  Bule,  the  plaintiff  by  his  reply 
may  join  issue  upon  the  defence,  and  each  party  in  his  pleading 
(if  any)  subsequent  to  reply  may  join  issue  upon  the  preyioos 
pleading.  Sucn  joinder  of  issue  shall  operate  as  a  denial  of  eTeiy 
material  allegation  of  facts  in  the  pleading  upon  which  issue  is 
joined,  but  it  may  except  any  facts  ^duch  the  party  may  be  willing 
to  admit,  and  shall  then  operate  as  a  denial  of  the  facts  not  so 
admitted. 

19.  When  a  party  in  any  pleading  denies  an  allegation  of  fact 
in  the  previous  pleading  of  the  opposite  party,  he  must  not  do  so 
evasively,  but  answer  the  jwint  of  substance.  Thus,  if  it  be  alleged 
that  he  received  a  certain  sum  of  money,  it  shall  not  be  si^cient 
to  deny  that  he  received  that  particular  amount,  but  he  must  deny 
that  he  received  that  sum  oi*  any  part  thereof,  or  else  set  out 
how  much  he  received.  And  if  an  allegation  is  made  with  divers 
circumstances,  it  shall  not  be  sufficient  to  deny  it  along  with  those 
circumstances. 

21.  Wherever  the  contents  of  any  document  are  material,  it  shaU 
be  sufficient  in  any  pleading  to  state  the  effect  thereof  as  briefly  as 
possible,  without  setting  out  the  whole  or  any  part  thereof  tmless 
the  precise  words  of  the  document  or  any  part  thereof  are  material. 

22.  Wherever  it  is  material  to  allege  malice,  fraudulent  inten- 
tion, knowledge,  or  other  condition  of  the  mind  of  any  person,  it 
shall  be  sufficient  to  allege  the  same  as  a  fact  vrithout  setting  out 
the  circumstances  from  which  the  same  is  to  be  inferred. 

23.  Wherever  it  is  material  to  allege  notice  to  any  person  of  any 
fact,  matter,  or  thing,  it  shall  be  sufficient  to  allege  such  notice,  as 
a  fact,  unless  the  foi-m  or  the  precise  terms  of  such  notice,  or  the 
circumstances  from  which  such  notice  is  to  be  infeiTed,  be  material. 

25.  Neither  party  need  in  any  pleading  allege  any  matter  of  fact 
which  the  law  presumes  in  liis  favour  or  as  to  which  the  burden  of 
proof  lies  upon  the  other  side,  unless  the  same  has  first  been  speci- 
fically denied :  [e.g.^  consideration  for  a  bill  of  exchange,  where  the 
plaintiff  sues  only  on  the  bill,  and  not  for  the  consideration  as  a 
substantive  ground  of  claim.) 

26.  No  technical  objection  shall  be  raised  to  any  pleading  on  the 
ground  of  any  alleged  want  of  form. 

27.  The  court  or  a  judge  may  at  any  stage  of  the  proceedings 
order  to  be  struck  out  or  amended  any  matter  in  any  indorsement 
or  pleading  which  may  be  unnecessary  or  scandalous  or  which  may 
tend  to  prejudice,  emoarrass,  or  delay  the  fair  trial  of  the  action ; 
and  may  in  any  such  case,  if  they  or  he  shall  think  fit,  order  the 
costs  of  the  application  to  be  paid  as  between  soHcitor  and  client. 

»  See  Thorp  v.  Holdncorth^  3  Ch.       v.  Xmn^  7  Ch.  D.  284  ;  47  L.  J. 
D.  G37;  45  L.  J.,  Ch.  406;  Byrd      Ch.  1. 
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Ord.  XX.  r.  2.  In  probate  actions  the  plaintiff  shall,  unless  other-  DeUyery  of 
vi\m  ordered  by  the  court  or  a  judge,  dehver  his  statement  of  claim  claim, 
vithin  six  weeks  from  the  entiy  of  appearance  by  the  defendant, 
or  from  the  time  limited  for  his  appearance,  in  case  he  has  made 
default ;  but  where  the  defendant  has  appeared  the  plaintiff  shall 
not  be  compelled  to  deliver  it  until  the  expiration  of  eight  days 
after  the  defendant  has  filed  his  affidavit  as  to  scripts.^ 

Scripts,  as  distinguislied  from  documents,  are  ^es^e7;;;e;?^^ry  Scripts. 
papers  of  the  deceased ;  while  documents  are  any  papers 
other  than  the  above  which  are  material  to  the  suit.  Scripts 
are  only  mentioned  as  ahove  in  the  New  Eules,  consequently 
the  procedure  in  relation  to  them  authorized  by  the 
Probate  Eules  of  1862  is  imrepealed.  The  form  of  affi- 
davit applicable  to  the  cases  which  may  occur,  as  where 
a  party  has  scripts,  or  no  scripts,  or  torn  scripts  in  his 
possession,  is  given  in  the  Appendix.^ 

The  rules  are  as  follows ; — 

30  C.  B.  In  testamentary  causes  the  plaintiff  and  defendant,  within  Affidavits  as 
eight  days  of  the  entry  of  an  appearance  on  the  part  of  the  defen-  to  scripts, 
dant,  are  respectively  to  file  their  affidavits  as  to  scripts,  whether 

they  have  or  nave  not  any  script  in  their  possession. 

31  C.  B.  Every  script  which  has  at  any  time  been  made  by  or 
under  the  direction  of  the  testator,  whether  a  will,  codicil,  draft  of  a 
will  or  codicil,  or  written  instructions  for  the  same,  of  which  the 
deponent  has  any  knowledge,  is  to  be  specified  in  his  affidavit  of 
scripts ;  and  every  script  in  the  custody  or  under  the  control  of  the 
party  making  the  affidavit  is  to  be  annexed  thereto,  and  deposited 
therewith  in  the  registry. 

32  C.  B.  No  party  to  the  cause,  nor  his  proctor,  solicitor,  or  attor- 
ney, shall  be  at  liberty,  except  hy  leave  of  the  judge,  or  of  one  of 
the  registrars  of  the  principal  registry,  to  inspect  the  affidavit  as  to 
scripts,  or  the  scripts  annexed  thereto,  filed  oy  any  other  party  to 
the  cause,  until  his  own  affidavit  as  to  scripts  shall  have  been  med. 

75  C.  B.  When  any  pencil  writing  appears  on  a  will,  script,  or  other 
document  filed  in  the  registry,  a  fac-simile  copy  of  the  will,  script, 
or  other  document,  or  of  the  pages  or  sheets  thereof,  containing  the 
pendl  writing,  must  also  be  filed  with  those  portions  written  in  red 
ink  which  appear  in  pencil  in  the  original.  Such  copy  must  be 
examined  by  an  examiner  in  the  registry. 

Ord.  XX.  r.  4.  Whenever  a  statement  of  claim  is  delivered  the  Alteration  of 
plaintiff  may  therein  alter,  modify,  or  extend  his  claim  without  claim  not  to 
any  amendment  of  the  indorsement  of  the  writ.  affect  indorse- 

6.  Every  statement  of  claim  shall  state  specifically  the  relief  mentof  writ, 
which  the  plaintiff  claims,  either  simply  or  in  the  alternative,  and 
it  shall  not  be  necessary  to  ask  for  general  or  other  relief,  which 

1  Dymond  v.  Croft y  3  Ch.  D.  612 ;      peal. 
JIortoH  V.  MiUcr^  ibid,  516,  on  ap-  *  See  AFFiDAvrr  OP  Scbifts. 
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may  always  be  given,  as  the  court  or  a  judge  may  think  jxLst,  to 
the  same  extent  as  if  it  had  been  asked  for.  And  the  same  role 
shall  apply  to  any  counter-claim  made,  or  relief  claimed  by  the 
defendant,  in  his  defence.^ 


Additional 
paragraphs. 


Foreign  will. 

Statement 
of  claim. 


Example. 


STATEMENT  OF  CLAIM.      WILLS. 

Examining  the  statement  of  olaim  carefully,^  it  will  be 
seen  that  it  alleges  shortly  the  necessary  particulars  for 
proof  already  disclosed  in  the  aflBdavit  verifying  the  writ. 

The  word  "  will "  implies  testamentary  capacity,  and 
that  all  the  requisites  of  the  Wills  Act,  sect.  9,'  have  been 
satisfied.  Satisfactory  evidence  that  the  paper  writing 
was  a  will  is  always  required  by  the  court  prior  to  probate 
in  solemn  form.*  Where  there  is  no  contest  the  evidence 
of  one  of  the  attesting  witnesses  usually  suffices.  By  this 
means  the  court  has  a  safeguard  against  admitting  to 
probate  the  so-called  will  of  a  person  who  had  not  testa- 
mentary capacity,  and  of  seeing  that  all  the  requirements  of 
the  Wills  Act  have  been  complied  with.  Where  the  suit 
is  contested  the  evidence  is  of  course  far  more  ample,  and 
what  it  was  only  the  object  of  the  court  to  elicit  under  the 
statute,  it  is  now  also  the  object  of  the  defence  to  disprove. 
The  vigilance  of  the  court  is  thus  materially  supplemented. 

Where  special  matters  have  to  be  pleaded,  as  for  instance, 
alterations  executed  and  attested  since  the  statute,  addi- 
tional paragraphs,  setting  out  the  facts  succinctly,  aie 
necessary. 

When  a  statement  of  claim  propounding  a  will  depends 
on  its  due  execution  according  to  the  law  of  the  testator's 
domicil,  it  must  contain  a  distinct  averment  that  the  will 
was  duly  executed  according  to  the  law  of  the  domicil. 
An  averment  that  the  will  was  admitted  to  probate  by  a 
competent  court  of  the  alleged  domicil  is  insufficient. 

A  declaration  averred  "that  the  honorable  the  judges 
of  the  said  court  (the  competent  court  of  the  domicil)  did 


1  See  Watson  v.  Hodtcell,  3  Ch. 
D.  380,  on  appeal ;  Sanmer  v. 
Flighty  24  W.  B.  346 ;  and  on  ap- 
peal, 36  L.  T.  279;  Watton  v.  Haw- 
him,  24  W.  R.  884,  0.  P.  D. ;  HoU 


hway  V.  York,  28  W.  R.  627. 

2  See  App.  C,  sec't.  3,  No.  2. 

3  Ante,  p.  32. 

*  SeejEw*^,  p.  467. 
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on  the  said  24th  of  February,  1842,  by  their  definitive  Contenta  of 
sentence  or  decree,  pronounce  that  the  said  deceased  was,  "f  clainu 
at  the  time  of  executing  the  said  will,  of  sound  and  dis- 
posing mind,  &c.,  and  ordered  the  said  will,  being  satisfied 
that  it  was  duly  executed  according  to  the  law  of  the  said 
state  (of  Ohio),  to  be  received,  and  admitted  the  said  will 
to  probate  as  a  good  and  valid  will,  &c." 

Upon  demurrer  because  the  validity  of  the  will,  accord- 
ing to  the  law  of  Ohio,  was  not  distinctly  averred,  the 
court  gave  judgment  for  the  demurrer.^ 

Where  the  statement  of  claim  propounds  a  draft  or  Lost  will, 
copy  of  a  lost  will,  it  must  refer  to  and  identify  the  docu-  Draft  or  copy, 
ment  itself,  which  will  be  annexed  to  the  aflBdavit  of  Statement 
scripts,^  as  containing  the  contents  of  the  will  itself  as 
executed  by  the  testator. 

Where  copy  and  draft  are  wanting,  the  contents  and  No  copy, 
substance  of  the  will,  so  far  as  it  can  be  spoken  to  accu- 
rately, should  be  set  forth  in  the  statement  of  claim,  which 
should  also  state,  after  all  necessary  particulars  as  to  (1) 
execution,  &c. ;  (2)  capacity;  (3)  that  the  said  will  was  never 
revoked  or  destroyed  by  the  testator,  nor  by  any  person  in 
his  presence  and  by  his  direction,  with  the  intention  of 
revoking  the  same,  and  that  the  same  was  at  the  time  of 
his  death  a  valid  and  subsisting  will  but  the  same  cannot 
be  found ;  (4)  "that  the  contents  of  the  said  will  were  in 
substance  or  to  the  efEect  as  follows" : — "  This  is  the  last 
will,"  &C.5 

Where  there  are  obliterations,  interlineations,  or  other  Obliterationf, 
alterations  on  the  face  of  the  will  propounded,  tlie  plaintiff  *®* 
should  refer  to  them  definitely  in  his  statement  of  claim, 
and  state  in  the  closing  paragraph  if  he  claims  probate 
with  or  without  them  or  any  of  them.* 

The  law  relating  to  them,  gathered  from  decided  cases, 
will  be  found  antCy  pp.  41,  68  ^^  seq. 

^  Itherwood  y.  Cheethamf  2  Sw.  &  '  For  a  form  in  aaoh  a  diffionlty 

Tr.  607.  aee  Sugden  v.  St.  Leonardi,  1  P.  D. 

>  See  ScBiFTS,  mU,  p.  395.  154 ;  45  L.  J.,  Prob.  49. 

*  See  App.  C,  sect.  3,  No.  1. 
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Actions  for 
revocation  of 
grants, 

of  probate, 


or  adminis* 
tration. 


Citing  the 
grantee 
pending  suit. 


Plaintiff, 
when  nomi- 
nally BO. 


A  g^rantee, 
when  to  pro< 
poond. 


The  plaintiflE's  claim  in  an  interest  suit  is  for  a  grant  to 
him  of  administration  of  the  deceased's  personal  estate,  as, 
e,g,^  a  consin-german  and  sole  next  of  kin.  The  defendant 
may  deny  his  interest  as  such  altogether  and  set  up  his 
own  interest,  or  he  may  without  denying  it,  allege  that  his 
own  is  of  a  nearer  character. 

Actions  may  he  hrought  also  for  revocation  of  grants 
(1)  of  prohate,  (2)  of  administration. 

(1)  In  this  action  the  plaintiff  usually  seeks  revocation 
of  the  grant  on  the  ground,  either  that  the  pretended  will 
already  admitted  to  probate  is  not  the  true  last  will  of  the 
testator,  in  which  case  he  must  propound  such  will,  or, 
that  the  deceased  died  intestate,  in  which  case  he  must 
claim  revocation  of  the  grant,  and  a  grant  to  hinri  of 
administration  under  an  intestacy. 

(2)  The  plaintiff  in  this  action  usually  sets  up  a  superior 
title  to  the  grant,  or  propounds  a  will  and  claims  revoca** 
tion  of  the  grant. 

The  party  bringing  any  action  for  revocation  of  a  grant 
must  cite  the  grantee  to  deposit  the  grant  in  the  principal 
registry,  pending  the  inquiry  into  its  validity.^ 

Forms  applicable  to  the  cases  here  alluded  to  are  given 
with  the  authorized  forms  under  the  Court  Eules  of  1883.^ 

In  a  suit  for  revocation,  the  grantee,  when  plaintiff,  is  only 
so  nominally.  The  defendant  is  really  so  by  propounding 
the  will  (if  it  be  so).  In  these  suits  the  defendant  is  the 
proper  person  to  deliver  the  issue  and  obtain  directions  as 
to  mode  of  trial  .^ 

A  grantee  of  the  court  has  been  relieved  from  propound- 
ing his  interest  until  the  party  calling  it  in  question  has 
established  his.* 


'  See  Forms  C.  B.  Citation  to 
bring  in  Grant,  &c. 

^  See  Kevocatiox  of  Gbants, 
Statement  op  Claim.  App.  C, 
sect.  3,  poatf  Nos.  1,2. 

3  Brandreth  v.  J?.,  2  Sw.  &  Tr. 
447;  Rnle  33,  C.  B.  1862,  "In 
ordinary  cases  it  belongps  to  the 
plaintiff  to  delirer  the  declaration, 


and  to  the  defendant  to  deliTer  the 
plea;  but  the  party  propounding 
the  alleg^ed  last  wiU  and  testament 
of  the  deoeased  shall,  in  aU  oases, 
even  if  defendant  in  the  suit,  delirer 
the  declaration,  and  the  parbr  op- 
posing the  same  deUrer  the  plea.'' 
*  Hihbtn  V.  CaUmbeiy,  1  ndUim. 
166. 
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9.  In  probate  actions  where  the  plaintiff  disputes  the  interest  Contents  of 
of  the  defendant,  he  shall  allege  in  his  statement  of  claim  that  he  statement 
denies  the  defendant's  interest.'  ^^  claim. 

61  C.  B.  In  interest  causes,  as  heretofore,  each  party  shall  be  at  Denial  of 
liberty  to  deny  the  interest  of  the  other ;  and  in  such  cases  both  defendant's 
parties  may,  with  and  subject  to  the  permission  of  the  judge,  Interest  in 
adduce  proof  on  one  and  the  same  trial  of  their  interests  rospec-  probate 
tively.  actions. 

62  C  B.  In  interest  causes  the  pleading  of  each  party  must  show  Interest 
on  the  face  of  it  that  no  other  person  exists  haying  a  prior  interest  causes, 
to  that  of  the  claimant. 

An  admission  of  interest  in  the  party  opposing  a  will  by  Admiaaion 
the  party  propounding  it,  might  not  be  retracted.^  is  final. 

After  caveat,  warning,  and  appearance,  as  legatees  under 
an  alleged  will,  by  the  defendants,  the  plaintiflE  declared, 
alleging  intestacy,  and  the  defendants  propounded  a  will, 
appointing  a  legatee,  but  did  not  themselves  pray  ^admi- 
nistration with  the  will  annexed.  The  court  on  motion 
for  an  order  directing  an  amended  plea,  showing  the  right 
of  the  defendants  to  administration  as  above,  held,  that 
by  filing  the  declaration  and  not  objecting  to  the  appear- 
ance, the  plaintifE  had  admitted  the  defendants'  right  to 
set  up  the  Avill.^ 

Ord.  XXI.  r.  5.  If  either  party  wishes  to  deny  the  right  of  any  Denial  of 
other  party  to  claim  as  executor,  or  as  trustee  whether  in  bank-  executors' 
ruptcy  or  otherwise,   or  in  any  representatiye  or  other  alleged  right,  &c. 
capacity,  or  the  alleged  constitution  of  any  partnerdiip  firm,  he 
shall  deny  the  same  specifically. 

6.  Where  a  statement  of  claim  is  doliyered  to  a  defendant  he  Delivery 
shall  deliver  his  defence  within  ten  days  from  the  delivery  of  the  of  defence, 
statement  of  claim,  or  from  the  time  limited  for  appearance,  which- 
ever shall  be  last,  unless  such  time  is  extended  by  the  court  or  a 
judge. 

9.  Where  the  court  or  a  judge  shall  be  of  opinion  that  any  alle-  Me  judge's 
nations  of  fact  denied  or  not  admitted  by  the  defence  ought  to  have  order  respect- 
been  admitted,  the  court  or  judge  may  make  such  order  as  shall  be  ingthe  pkad- 
just  with  respect  to  any  extra  costs  occasioned  by  their  haying  been  i^fi»** 
denied  or  not  admitted. 

10.  Where  any  defendant  seeks  to  rely  upon  any  grounds  as  sup-  jj^  defend- 
porting  a  right  of  counter  claim,  he  shall,  in  his  statement  of  ant's  right  of 
defence,  state  specifically  that  he  does  so  by  way  of  counter  claim.*   counter- 


i  Medeal/Y,  James,  25  W.  B.  63,  69. 

P.  D.  *  SeeCo2rrKNnoT7BFoBiC8,Appen- 

'  Fanehard  v.   JTeffer,  1  Phillim.  dix,  and  see  Crowe  v.  Bamicot^  W. 

212.  N.,  14  July,  177,  178,  and  6  Ch. 

>  Jnkeon  v.  Jeeves,  82  L.  J.,  Prob.  D.  763. 
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Eerocatioxi. 


Heriyal. 


Implica- 
tion of  other 
persons, 


In  addition  to  tlie  defences  enumerated  in  the  usual 
f orm,^  there  are  defences  also  as  follows : — 

7.  *^  That  the  paper  writing  bearing  date  the  daj 
of  ,  propounded  by  the  plaintiflFs,  was  not  the  will  of 
the  deceased,"^  which  admits  evidence  that  the  so-called 
testamentary  paper  was  executed  as  a  mere  eham. 

8.  "  That  after  the  execution  of  the  said  will  the  de- 
ceased contracted  a  valid  marriage."  This  is  an  absolute 
revocation  unless  the  will  is  made  under  a  power.' 

9.  That  the  will  propounded  was  revoked  by  a  later  will 
bearing  date  the 

Or— 

10.  "  That  the  will  propounded  was  revoked  by  the 
same  having  been  burnt,  torn,  or  otherwise  destroyed  by 
the  testator,  or  by  some  person  in  his  presence  and  by  his 
direction,  with  the  intention  of  revoking  the  same,  in  the 
language  of  the  Wills  Act."* 

Where  the  defendant  pleads  revocation  of  the  will  pro- 
pounded by  a  subsequent  will,  the  plaintiff  may  of  course 
plead  revival  of  the  earlier  will  by  a  will  of  later  date  than 
the  revoking  will. 

The  defendant  must  render  clear  the  facts  by  which  he 
intends  to  support  his  counter  claim.  They  are  not  to  be 
confused  with  his  defence,  or  left  to  be  inferred  from  the 
statement  of  claim.* 

1 1 .  Where  a  defendant  by  his  defence  sets  up  any  counter  claim 
•which  raises  questions  between  himself  and  the  plaintiff  along  with 
anv  other  persons,  he  shall  add  to  the  title  of  his  defence  a  further 
title  similar  to  the  title  in  a  statement  of  claim  setting  forth  the 
names  of  all  the  persons  who,  if  such  counter  claim  were  to  be 
enforced  by  cross  action,  would  be  defendants  to  such  cross  action, 
and  shall  deliver  his  statement  of  defence  to  such  of  them  as  are 
parties  to  the  action  within  the  period  within  which  he  is  required 
to  deliver  it  to  the  plaintiff.*^ 


^  See  App.  D.,  sect.  3,  No.  2. 
8  Lister  Y.  Smith,  3  8w.  &  Tr.  282. 
'  1  Vict.  c.  26,  8.  18.     See  aute, 
p.  68. 

*  1  Vict.  0.  26,  8.  20.     See  ante, 
p.  68. 

*  Holloway  v.   York,  25  W.  R. 
627  ;  HiUtnan  v.  May  hew,  24  W.  R. 


485. 

«  Turner  v.  Hednesford,  W,  N. 
9th  Feb.  1878,  p.  24  ;  Ikar  t. 
Sworder,  4  Ch.  D.  476 ;  SaMa  v. 
Oamhle,  6  Ch.  D.  748.  See  8.  24, 
Bub-8.  3,  of  the  Judicfthire  Aet, 
1873. 
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12.  Where  any  such  person  as  in  the  last  preceding  Rule  men-  The  defence, 
tioned  is  not  a  party  to  the  action,  ho  shall  be  summoned  to  appear  a^^  summons 
by  being  served  with  a  copy  of  the  dol'once,  and  such  service  siiall  to  appear, 
be  regulated  by  the  same  Kules  as  aro  hereinbefore  contained  with 

respect  to  the  service  of  a  writ  of  summons,  and  every  defence  so 
served  shall  bo  indorsed  in  the  Form  No.  2  in  Appendix  JB. ,  or  to  the 
like  effect.* 

13.  Any  person  not  a  defendant  to  the  action,  who  is  served  with  Persons 
a  defence  and  counter  claim  as  aforesaid,  must  appear  thereto  as  if  served, 

he  had  been  served  with  a  writ  of  summons  to  appear  in  an  action,  though  not 

14.  Any  person  named  in  a  defence  as  a  party  to  a  counter  claim  defendants, 
thereby  made,  may  deliver  a  reply  within  tne  time  within  which  he  must  appear, 
might  deliver  a  defence  if  it  were  a  statement  of  claim.*  Reply. 

15.  Where  a  defendant  sets  up  a  counter  claim,  if  the  plaintiff  or  When 

any  other  person  named  in  manner  aforesaid  as  party  to  such  counterclaim 
counter  claim  contends  that  the  claim  thereby  raised  ought  not  to  should  be 
bo  disposed  of  by  way  of  counter  claim,  but  in  an  independent  otherwise 
action,  he  may  at  any  time  before  reply  apply  to  the  court  or  a  disposed  of. 
judge  for  an  order  that  such  counter  claim  may  be  excluded,  and 
the  court  or  a  judge  may,  on  the  hearing  of  such  application,  mako 
such  order  as  shall  be  just.^ 

IG.  If,  in  any  case  in  which  the  defendant  sets  up  a  counter  Procedure  on 
claim,  the  action  of  the  plaintiff  is  stayed,  discontinued,  or  dis-  stay  of  plain- 
missed,  the  counter  claim  may  nevertheless  be  proceeded  with.  tilFs  cl^m. 

17.  Where  in  any  action  a  sot  off. or  counter  claim  is  established  ji^  judgment 
as  a  defence  against  the  plaintiff's  claim,  the  court  or  a  judge  may,  for  defendant, 
if  the  balance  is  in  favour  of  the  defendant,  give  judgment  for  the 
defendant  for  such  balance,  or  may  otherwise  adjudge  to  the  defen- 
dant such  relief  as  he  may  be  entitled  to  upon  the  merits  of  the  case. 

18.  In  probate  actions  the  party  opposing  a  will  may,  with  his  Notice  of 
defence,  give  notice  to  the  party  setting  up  tne  will  that  he  merely  proof  in 
insists  upon  the  will  being  proved  in  solemn  form  of  law,  and  only  solemn  form.* 
intends  to  cross-examine  the  witnesses  produced  in  support  of  the 

will,  and  he  shall  thereupon  be  at  liberty  to  do  so,  and  shall  be 
subject  to  the  same  liabilities  in  respect  of  costs  as  he  would  have 
been  under  similar  circumstances,  according  to  the  practice  of  the 
Court  of  Probate,  before  the  principal  act  came  into  operation.* 

The  usual  pleas  to  a  will,  &o.  are  six  in  number : — 
The  said  will  of  the  deceased  was  not  duly  executed 
according  to  the  provisions  of  the  statute  1  Vict.  c.  26. 
This  plea  is  advisable  where  it  is  intended  to  show  that 


^  This  rule  does  not  apply  to  per- 
sons summoned  by  citation,  as 
hitherto,  to  see  proceedings;  see 
Kennaway  v.  iST.,  ante^  p.  347 ;  but 
to  persons  summoned  by  writ  to 
appear  as  actual  parties  to  the 
cause ;  see  the  next  rule. 

*  For  time  to  deliver,  see  Street  v. 
Gover,  2  Q.  B.  D.  498. 

'  See  Dear  v.  Stcorder,  4  Ch.  D. 

D. 


476 :  Lee  v.  Colyer,  W.  N.  1876,  p.  8; 
Alwood  V.  Miller ^  %bid»  p.  1 1 ;  Bar' 
tholoniew  v.  Bawling y  ibid.  p.  66; 
Maedonald  v.  Bode,  ibid,  p.  23  ; 
Maclay  v.  Sharp,  W.  N.  1877,  p. 
216  ;  KiehoUon  v.  Jacksim,  W.  N. 
1876,  p.  38. 

*  See  Pnoop  in  SoLEacN  Fohk, 
poat^  p.  467. 

*  See  App.  B.,  sect.  3,  No.  2. 

D  D 
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Tiie  defence,  any  of  tho  requirements  of  the  Wills  Acts  were  not  com- 
plied with  either  by  the  te&tator  or  the  attesting  witnesses. 
It  also  includes  forgery,^  whether  it  be  of  the  testator's 
signature  or  of  those  of  the  attesting  witnesses.  Where  it 
is  intended  to  give  evidence  of  forgery  it  is  customaiy  to 
give  notice  of  it  when  delivering  the  plea,  to  prevent  sur- 
prise. The  sections  of  the  acts,  and  the  law  relating  to 
execution,  which  includes  attestation,  have  already  been 
dealt  with  at  length,  antey  pp.  25 — 57,  Execution  and 
Attestation. 

The  next  plea  puts  in  issue  the  mental  capacity  of  the 
testator.  Under  it  he  may  be  shown  to  have  been  soff^- 
ing  from  any  degree  of  mental  incapacity  (already  dealt 
with,  see  p.  6),  whether  from  idiotcy,  mentcd  infirmity 
from  natural  causes,  lunacy  and  drunkenness. 
— Undue  influence.  For  the  nature  of  undue  influence 
necessary  to  support  this  plea,  see  anU^  p.  17  et  seq.  The 
onus  of  proving  this  plea  is  on  those  who  set  it  up. 
— ^Alfio  of  fraud,  which  is  purely  a  question  of  fact.  This 
plea  is  dependent  upon  the  facts  attending  the  execution. 
The  onus  of  proof  is  upon  those  who  allege  it.  The  usual 
notice  of  cross-examination  only  of  the  attesting  v^itnesses, 
with  a  view  to  escape  costs,  is  rarely  of  avail  when  accom- 
panied by  a  plea  of  undue  influence  or  fraud  which  is  not 
established. 

Pleas  in  abate-       20.  No  plea  or  defence  shall  be  pleaded  in  abatement, 
ment  not 

*  °^    '  Under  the  Probate  Court  procedure,  if  a  party  to  a  suit 

died  during  its  continuance,  his  personal  representative,  in 
order  to  proceed  in  the  suit,  had  to  become  a  party  to  the 
record.  For  that  purpose,  in  the  present  case,  the  court 
refrained  from  giving  judgment;^  and  by  the  plaintiff's 
death,  after  verdict,  tho  suit  abated,  and  a  suggestion  of  it 
was  requisite  on  tho  record  before  the  decree  followed.' 

1  But  that  would  perhaps  be  more  '  Jones  v.  /.,  36  L.  J.,  Prob.  42. 
explicitly  pleaded  oy  plea  No.  7,  Change  of  parties  by  death  ia  now 
ante,  p.  400.  specially  provided  for.     See  Old, 

2  Staines  v.  Stewart,  2  Sw.  &  Tr.  XVII.,  ante,  p.  383. 
320  ;  31  L.  J.,  Prob.  10. 
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Ord.  XXIII.  r.  1 .  A  plaintiff  shall  deliver  liis  reply,  if  any,  in  admi-  Reply, 
ralty  actions  within  six  days,  and  in  other  actions  within  twenty-one  Reply  and 
days,  after  the  defence  or  the  last  of  the  defences  shall  have  been  Bubsequent 
delivered,  unless  the  time  shall  be  extended  by  the  court  or  a  judge,  pleadings. 

Upon  the  plaintiff's  plea  in  reply,  see  below.^ 

2.  No  pleading  subsequent  to  reply  other  than  a  joinder  of  issue  Pleadings 
shall  be  pleaded  without  leave  of  the  court  or  a  judge,  and  then  after  reply, 
shall  be  pleaded  only  upon  such  terms  as  the  court  or  judge  shall  except  joinder 
think  fit.''  of  issue,  re- 

3.  Subject  to  the  last  preceding  Rule,  every  pleading  subsequent  qiiire  leave, 
to  reply  shall  be  delivered  vtrithin  four  days  after  the  delivery  of  the  Time, 
previous  pleading,  unless  the  time  shall  be  extended  by  the  court  or 

a  judge. 

4.  Where  a  counter  claim  is  pleaded,  a  reply  thereto  shall  be  Reply  to 
subject  to  the  rules  applicable  to  statements  of  defence.  counter 

5.  As  soon  as  any  party  has  joined  issue  upon  the  preceding  claim, 
pleading  of  the  opposite  party  simply  without  adding  any  further  Pleadings 
or  other  pleading  thereto,  or  has  made  default  as  mentioned  in  when  closed. 
Ord.  XXvII.  r.  13,  the  pleadings  as  between  such  parties  shall  be 

deemed  to  be  closed. 

6.  No  new  assignment  shall  be  necessary  or  used.     But  every-  Re  new  as- 
thing  which  was  formerly  alleged  by  way  of  new  assignment  may  signment. 
hereafter  be  introduced  by  amendment  of  the  statement  of  claim,  or 

by  way  of  reply. 

Ord.  XXIV.  r.  1.  Any  ground  of  defence  which  has  arisen  after  Defences  aris- 
action  brought,  but  before  the  defendant  has  delivered  his  state-  ing  pending 
ment  of  defence,  and  l)efore  the  time  limited  for  his  doing  so  'has  action, 
expired,  may  be  raised  by  the  defendant  in  his  statement  of  defence, 
eitner  cdone  or  together  with  other  grounds  of  defence.     And  if, 
after  a  statement  of  defence  has  been  delivered,  any  ground  of 
defence  arises  to  any  set  off  or  counter  claim  alleged  tnerein  by  the 
defendant,  it  may  be  raised  by  the  plaintiff  in  his  reply,  either 
alone  or  together  with  any  other  ground  of  reply. 

2.  "Where  any  ground  of  defence  arises  after  the  defendant  has  Time  in  such 
delivered  a  statement  of  defence,  or  after  the  time  limited  for  his  cases, 
doing  so  has  expired,  the  defendant  may,  and  where  any  ground  of 

defence  to  any  set  off  or  counter  claim  arises  after  reply,  or  after 
tiie  time  limited  for  delivering  a  reply,  has  expired,  the  plaintiff 
may,  within  eight  days  after  such  ground  of  defence  has  arisen, 
or  at  any  subsequent  time  by  leave  of  the  court  or  a  judge,  deliver 
a  further  defence  or  further  reply  as  the  case  may  be,  setting  forth 
the  same. 

3.  Whenever  any  defendant,  in  his  statement  of  defence,  or  in  Confession  of 
any  further  statement  of  defence  as  in  the  last  Rule  mentioned,  defence  and 
alleges  any  ground  of  defence  which  has  arisen  after  the  com-  judgment 
mencement  of  the  action,  the  plaintiff  may  deliver  a  confession  of  thereon. 

1  Ball  V.  Eve,  4  Ch.  D.  345  ;  46  «  Hall  v.  Eve,  4  Ch.  D.  341.    On 

L.  J.,  Ch.  146.  issues,  ace  C.  v.  7).,  2  Sw.  &  Tr.  493. 

Dl)2 
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euch  defenco  (wliich  confession  may  bo  in  the  Form  No.  5  in 
Appendix  B.,  with  such  variations  as  circumstances  may  require), 
and  may  thereupon  sign  judgment  for  his  costs  up  to  the  time  of 
the  pleading  of  such  defence,  unless  the  court  or  a  judge  shall, 
cither  before  or  after  the  delivery  of  such  confession,  otherwise 
order.* 

Ord.  XXV.  r.  1.  No  demurrer  shall  be  allowed. 

2.  Any  party  shall  bo  entitled  to  raise  hy  his  pleading  any  point 
of  law,  and  any  point  so  raised  shall  be  disposed  of  by  the  judge 
who  ti-ies  the  cause  at  or  after  the  trial,  provided  that  by  consent 
of  the  parties,  or  by  order  of  the  court  or  a  judge  on  the  applica- 
tion of  either  party,  the  same  may  be  set  down  for  hearing  and 
disposed  of  at  any  time  before  the  frial.' 

«•}.  If,  in  the  opinion  of  the  court  or  a  judge,  the  decision  of 
such  point  of  law  substantially  disposes  of  the  whole  action,  or  of 
any  clistiuct  cause  of  action,  ground  of  defence,  set  off,  counter 
claim,  or  reply  therein,  tho  court  or  judge  may  thereupon  dismiss 
the  action  or  make  such  other  order  therein  as  may  bo  just. 

4.  Tho  court  or  a  judge  may  order  any  pleading  to  be  struck 
out,  on  the  ground  that  it  discloses  no  reasonable  cause  of  action  or 
answer,  and  in  any  suirh  case  or  in  case  of  the  action  or  defence 
being  shown  by  tho  pleadings  to  be  frivolous  or  vexatious,  the 
court  or  a  judge  may  order  the  action  to  be  stayed  or  dismissed,  or 
judgment  to  bo  entered  accordingly,  as  may  be  just. 

o.  No  action  or  j)roceeding  shall  be  open  to  objection,  on  the 
ground  that  a  merely  declaratory  judgment  or  order  is  sought 
tlieroby,  and  tlio  court  may  make  binding  declarations  of  right 
whether  any  consequential  relief  is  or  could  be  claimed,  or  not' 

Ord.  XXVI.  r.  1.  Tlio  plaintiiY  may,  at  any  time  before  receipt  of 
the  defendant's  defence,  or  after  the  receipt  thereof  before  taking  any 
otlier  proceeding  in  the  acti(m  (save  any  interlocutory  application), by 
notice  in  writing,  wholly  discontinue  his  action  against  all  or  any  of 
tho  defendants  or  withdraw  any  part  or  parts  of  his  alleged  cause 
of  complaint,  and  thereupcm  ho  shall  pay  such  defendant's  costs 
of  tho  action,  ot,  if  tho  action  be  not  wholly  discontinued,  the  costs 
occasioned  by  tho  matter  so  withdrawn.  Such  costs  shall  be  taxed, 
and  such  discontinuance  or  withdrawal,  as  the  case  may  be,  shall 
not  be  a  defence  to  any  subsequent  action.    Save  as  in  this  Bule 


*  Foster  v.  Gamgee,  1  Q.  B.  D. 
66C  ;  Coliander  v.  Jlawkins^  2  C.  P. 
D.  552.  The  extension  in  ex- 
press terms  of  tho  right  of  setting 
up  a  defence  arising  after  action 
brought  to  the  case  of  a  plaintiff 
answering  a  set-off  or  counter- 
claim, is  new.  As  to  when  matter 
so  arising  could  hitherto  bo  stated 
in  reply,  see  Kijton  v.  JJttledaie,  4 
Ex.  159;  Xcuington  v.  Levy^  L.  R  , 
6  C.  P.  607 ;  L.  11.,  6  C.  P.  180. 
Sec  also  Fotiter  v.  Gamgee^  1  Q.  B.D. 


666,  on  defences  arising  after  plea. 

*  See  JohnassoH  v.  Bonhote^  2  Ch. 
D.  298,  C.  A.,  on  re-opening  a 
question  at  the  tnaX  already  argued 
on  demurrer. 

^  Wat9on  V.  Eaickim,  24  W.  B. 
884,  C.  P.  D. ;  Dawkins  v.  Lord 
Pcnrhyn,  6  Ch.  D.  318.  See  Sugdm 
V.  Lord  St.  Leonards^  1  P.  D.  205. 
See  also  Ilawke  v.  if.,  32  L.  J., 
Prob.  132,  where  a  plea  demurred 
to  'was  only  withdrawn  on  pay- 
ment of  the  costs. 
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otherwise  provided,  it  Rhall  not  be  competent  for  the  plaintiff  to  DiscoDtixiu- 
withdraw  the  record  or  discontinue  the  action  without  leave  of  the  ance. 
court  or  a  judge,  but  the  court  or  a  judge  may  before,  or  at,  or 
after  the  hearing  or  trial,  upon  such  terms  as  to  costs,  and  as  to 
any  other  action,  and  otherwise,  as  may  be  just,  order  the  action 
to  be  discontinued,  or  any  part  of  the  alleged  cause  of  complaint  to 
be  struck  out.    The  court  or  a  judge  may,  in  like  manner,  and  with  Withdrawal 
the  like  discretion  as  to  terms,  upon  the  application  of  a  defendant,  of  defence, 
order  the  whole  or  any  part  of  his  alleged  grounds  of  defence  or 
counter-claim  to  be  withdrawn  or  struck  out,  but  it  shall  not  be 
competent  to  a  defendant  to  withdraw  his  defence,  or  any  part 
thereof,  without  such  leave. 

A  probate  suit  was  commenced  in  England  (London)  Example, 
in  relation  to  a  will,  and  another  suit  was  subsequently 
commenced  abroad  (France)  in  relation  to  the  same  will. 
The  testator  was  domiciled  abroad.  This  had  neither  been 
declared  nor  pleaded  here.  The  suit  had  proceeded  down  to 
hearing  by  a  special  jury.  On  motion  to  stay  proceedings 
pending  the  result  abroad  of  other  issues,  or  to  add  a  plea 
of  foreign  domicil,  by  the  defendants,  on  objection  the 
court  held  that  the  fact  of  the  domicil  being  within  the 
knowledge  of  the  defendants,  as  disclosed  by  other  pro- 
ceedings, and  the  suit  having  been  carried  on  so  far  as 
setting  down  for  trial,  it  was  not  competent  for  the  defen- 
dant, after  commencing  proceedings  abroad,  to  seek  to 
stay  these  at  the  stage  they  had  reached,  as  the  question 
of  domicil  there  to  be  tried  was  here  admitted.  The 
suits,  being  independent,  would  proceed  independently. 
The  suit  here  would  not  be  stayed ;  and  fresh  pleas,  after 
all  the  expense  incurred  on  facts  within  the  defendant's 
cognizance  from  the  commencement  of  the  suit, "  would  be 
monstrous."^ 

An  heir-at-law,  who  may  by  law  contest  a  will  of  perso- 
nalty and  realty  simultaneously  with  the  next  of  kin,  may 
not,  because  he  has  commenced  an  action  in  ejectment  to 
decide  the  same  issue  so  far  only  as  he  is  concerned,  stay 
proceedings  in  probate  which  are  instituted  to  decide  issues 
relating  to  personalty.     Upon  these  grounds  the  order 

»  Duprez  v.  Veret,  38  L.  J.,  Prob.  6. 
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Disoontinu-     was  refused ;  but  other  grounds,  also  peouliar  to  this  oas^ 
^'''^-  further  influenced  the  oourt.^ 

Arrange-  Where  a  suit  has  been  compromised  by  oonsent  or  agree- 

nizedbythe     ment,  but  the  agreement  does  not  state  that  it  majbe 
^^^'  made  a  rule  of  court,  it  wiU  not  be  made  one  though  all 

parties  consent.^ 
A  compromiso      A  suit  was  compromised  on  terms  whioh  were  made  a 
the  court.        ^^  of  court.     On  a  subsequent  misunderstanding  as  to 
their  effect,  application  was  again  made  to  the  oourt  in 
relation  to  them,  and  thereupon  a  decision,  in  aooordanoe 
with  the  view  the  court  took  of  the  effect  of  the  arrange- 
ment, was  given.' 
Its  proper  There  is  an  objection  to  making  the  terms  of  a  oompro- 

mise  a  rule  of  court,  because,  if  not  complied  with,  tiiey 
might  bo  such  as  the  court  had  no  power  of  enforciiig. 
The  proper  order  is,  "  that  contentious  proceeding  in  the 
suit  be  discontinued  on  the  terms  of  compromise  agreed 
upon,  and  that  they  be  filed  in  the  registry."*  The  couit 
will  not  sanction  a  compromise  till  the  writ  is  issued. 
When  doing  so  it  is  influenced  by  the  statements  of 
counsel  that  the  compromise  is  expedient,  but  its  sanction 
is  not  intended  to  be  binding.*  It  creates  a  stay  of  liti- 
gation and  expense  at  the  time,  and,  if  disturbed,  may 
become  strong  evidence  in  the  hands  of  the  still  aasenting 
party. 
An  agreement      A  bargain  or  agreement  to  renounce  probate  by  an 

to  renounce  is  °  *^  .i.ii-r^ii/^ 

bad.  executor  was  not  recogmzed  in  the  Probate  Court,  even 

though  it  was  the  result  of  a  compromise  on  trial  of  a 
probate  suit  at  an  assize,  and  there  (in  ignorance,  doubt- 
less, of  its  effect)  made  an  order  of  the  court.® 

2.  When  a  cause  has  been  entered  for  trial,  it  may  be  withdrawn 
bv  either  plaintiff  or  defendant,  upon  producing  to  the  proper 
omcer  a  consent  in  writing,  signed  by  the  peurties. 

^  Davis  V.   Devereux,   35   L.   J.  *  Roadnight  v.  Carter^  3  Sw.  k 

Prob.  77.  Tr.  422. 

3  Evam  V.  Saunders^   30  L.  J.,  *  Xorman  v.  Straim,  60  L.  J., 

Prob.  184.  Prob.  39. 

3  Hawarden  v.  Dunlopf  2  Sw.  &  •  Hargreavea  v.  Wood^  2  Sw.  & 

Tr.  614.  Tr.  604  ;  82  L.  J.,  Prob.  8. 
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3.  Any  defendant  may  enter  judgment  for  the  costs  of  the  action,  Discontina- 
if  it  is  wholly  discontinued  against  nim,  or  for  the  costs  occasioned  ance. 

by  the  matter  withdrawn,  if  the  action  be  not  wholly  discontinued, 
in  case  such  respective  costs  are  not  paid  within  four  days  after 
taxation. 

4.  If  any  subsequent  action  shall  be  brought  before  payment  of 
the  costs  of  a  discontinued  action,  for  the  same,  or  substanually  the 
same,  cause  of  action,  the  court  or  a  jud^e  may,  if  they  or  he  think 
fit,  order  a  stay  of  such  subsequent  action,  until  sucn  costs  shall 
have  been  paid. 

Ord.  XXVII.  r.  1.  If  the  plaintiff, being  bound  to  deliver  a  state-  Default  of 
ment  of  claim,  does  not  deliver  the  same  within  the  time  allowed  for  pleading, 
that  purpose,  the  defendant  may,  at  the  expiration  of  that  time,  failure  ijy 
apply  to  the  court  or  a  judge  to  dismiss  the  action  with  costs,  for  plaintiff, 
want  of  prosecution  ;  and  on  the  hearing  of  such  application  the 
court  or  judge  may,  if  no  statement  of  claim  shall  have  been  de- 
livered, order  the  action  to  be  dismissed  accordingly,  or  may  make 
such  other  order  on  such  terms  as  the  court  or  judge  shaU  think 
j'ust.* 

10.  In  probate  actions,  if  any  defendant  make  default  in  filing  Failure  of 
and  delivering  a  defence,  the  action  may  proceed,  notwithstanding  defendant  in 
such  default.  probate 

13.  If  the  plaintiff  does  not  deliver  a  reply,  or  any  party  does  action. 

not  deliver  any  subsequent  pleading  within  the  period  allowed  for  j^g  reply  and 
that  purpose,  the  pleadings  shall  be  deemed  to  be  closed  at  the  subsequent 
expiration  of  that  period,  and  all  the  material  statements  of  fact  in  proceedings, 
the  pleading  last  delivered  shall  bo  deemed  to  have  been  denied  and 
put  in  issue.* 

14.  In  any  case  in  which  issues  arise  in  an  action  other  than  Default  by 
between  plamtiff  and  defendant,  if  any  party  to  any  such  issue  third  parties, 
makes  default  in  delivering  any  pleading,  the  opposite  party  may 

apply  to  the  court  or  a  judge  for  such  judgment,  if  any,  as  upon 
tno  pleadings  he  may  appear  to  be  entitled  to.  And  the  court  or 
judge  may  order  judgment  to  be  entered  accordingly,  or  may  make 
such  other  order  as  may  be  necessary  to  do  complete  justice  between 
the  parties. 

15.  Any  judgment  by  default,  whether  under  this  Order  or  under  Setting  aside 
any  other  of  these  Rules,  maybe  set  aside  by  the  court  or  a  judge,  judgment  by 
upon  such  terms  as  to  costs  or  otherwise  as  such  court  or  judge  default, 
may  think  fit. 

Ord.  XXVm.  r.  1.  The  court  or  a  judge  may,  at  any  stage  Amendment. 

of  the  proceedings,  allow  either  party  to  alter  or  amend  his  in-   a,«««i«««4. 
J  ^  .  1     j«  •  -L.  J  -LA  Amendment 

dorsement  or  pleadings,  in  such  manner  and  on  such  terms  as  ^^^  leave. 

»  Sell  V.  ma-imon,  W.  N.  13th  botham  v.  Aynaleyy  3  Ch.  D.  288. 
Jan.  1878,  p.  3,  on  appeal;   also  '  Earp  v    Henderson,  3  Ch.  D. 

ThislUr  v.  Hancock ,  W.  N.   19th  254  ;    Gillott   v.   J>y,   ibid.    258  ; 

Jan.  1878,  p.  6 ;  3Q.B.D.82.   As  Soddey  v.    JFall,    7   Ch.   D.    164. 

to  bankrupt  plaintiffs,  see  Wright  Upon  application  by  defendant  for 

V.  Swindon  Railway  Company,  4  Ch.  a  dismissal,  &c.,  see  Litton  v.  Z.,  3 

D.  164;  and  on  extension  of  term  Ch.  D.  793. 
on  good  cause  shown,  see  Jliggin' 


408 


Practice. 


Amendment      i^^y  ^^  j^^^*  ^^^  ^^^  Buch  amondments  shall  be  made  as  may  be 
of  pleadings,     necessary  for  the  purpose  of  determining  the  real  questioiiB  in 
controYersy  between  the  parties.* 

Examples.  Pleas  to  probate  in  solemn  form  of  two  oodicilsy  after 

probate  in  common  form  of  the  will  and  the  codicils,  set 
up  undue  execution  and  unsoundness  of  mind.  After 
the  time  fixed,  but  before  trial,  the  defendants  applied  on 
affidavit  for  leave  to  amend  by  inserting  similar  pleas  to 
the  validity  of  the  will,  on  the  groimd  that  since  filing  the 
pre\'ious  pleas  they  had  obtained  further  information  con- 
cerning the  will.  The  court,  hesitatingly,  but  not  detect- 
ing a  vexatious  intent,  though  the  affidavit  was  "  loose," 
gave  the  leave  sought,  on  condition  that  the  legacies 
already  received  by  the  defendants  were  brought  in,  the 
costs  of  the  motion  paid,  and  the  amended  pleas  filed  in  a 
week.^ 

Executors,  as  plaintiffs,  propounded  a  will.  The  next 
of  kin,  as  defendants,  pleaded  (1)  undue  execution; 
(2)  incapacity.  After  issue  joined  and  before  hearing, 
the  defendants  applied  for  leave  to  file  a  further  plea, 
"  that  the  paper  writing  propounded  was  not  the  will  of 
the  deceased."  The  court  rejected  the  application,  as  no 
affidavit  was  filed  to  show  that  the  facts  of  the  case  ren- 
dered such  a  plea  necessary,  reserving  the  question  of 
amendment  to  the  hearing,  and  proposing  to  allow  it  then 
if  it  became  necessary.' 

By  plaintifE  2.  The  plaintiff  may,  without  any  leave,  amend  his  statement  of 

without  leave,  claim,  "whether  indorsed  on  the  writ  or  not,  once  at  any  time  before 

the  expiration  of  the  time  limited  for  reply  and  before  replying,  or 

where  no  defence  is  delivered,  at  any  time  before  the  expiration  of 

four  weeks  from  the  appearance  of  the  defendant  who  shall  have  last 

appeared. 

By  defendant       3.  A  defendant  who  has  set  up  any  counter  claim  or  set  off  may, 

without  leave,  without  any  leave,  amend  suen  coimter  claim  or  set  off  at  any 


^  The  Court  of  Appeal  hag  all 
the  powers  as  to  amendment  of  the 
Court  of  First  Instance.  As  to 
the  decision  of  the  Court  of  Appeal 
in  reviewing  the  decision  of  that 
below,  see  Golding  v.  Wharton  Salt 


Co.f  1  Q.  B.  D.  374,  on  appeal; 
JFatson  v.  JRodirell,  3  Ch.  D.  380,  ibid, 

*  Ware  v.  Claxton,  I  Sw.  &  Tr. 
261. 

»  Ticellt  v.  Clarh,  33  L.  J.,  Ptob. 
49. 
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time  before  the  expiration  of  the  time  allowed  him  for  answering  Amendment, 
the  reply  and  before  such  answer,  or  in  case  there  be  no  reply  then 
at  any  time  before  the  expiration  of   twenty-eight  days  from 
defence. 

4.  Where  any  party  has  amended  his  pleading  under  either  of  Disallowing 
the  last  two  preceding  Eules,  the  opposite  party  may,  within  eight  amendment 
days  after  the  delivery  to  him  of  the  amended  pleading  apply  to  under  Rules 
the  court  or  a  judge  to  disallow  the  amendment,   or  any  part  2  and  3. 
thereof,  and  the  court  or  judge  may,  if  satisfied  that  the  justice  of 

the  case  requires  it,  disallow  the  same,  or  allow  it  subject  to  such 
terms  as  to  costs  or  otherwise  as  may  be  just.^ 

5.  Where  any  party  has  amended  his  pleading  under  Kules  2  Pleading  to 
or  3,  the  opposite  party  shall  plead  to  the  amended  pleading,  or  amendment 
amend   his  pleading,    within  the  time  he  then  has  to  plead  or  under  Rules 
within  eight  days  from  the  delivery  of  the  amendment,  wnichever  2  and  3. 
shall  last  expire ;  and  in  case  the  opposite  party  has  pleaded  before 

the  delivery  of  the  amendment,  and  does  not  plead  again  or  amend 
within  the  time  above  mentioned,  he  shall  be  deemed  to  rely  on 
his  original  pleading  in  answer  to  such  amendment. 

6.  In  all  cases  not  provided  for  by  the  preceding;  Rules  of  this  Amendments 
Order,  application  for  leave  to  amend  may  oe  made  by  either  party  in  other  cases, 
to  the  court  or  a  judge  or  to  the  judge  at  the  trial  of  the  action, 

and  such  amendment  may  be  allowed  upon  such  terms  as  to  costs 
or  otherwise  as  may  be  just.' 

7.  If  a  party  who  has  obtained  an  order  for  leave  to  amend  Failure  to 
does  not  amend  accordingly  within  the  time  limited  for  that  purpose  amend  after 
by  the  order,  or  if  no  time  is  thereby  limited,  then  within  fourteen  leave  given, 
days  from  the  date  of  the  order,  such  order  to  amend  shall,  on  the 
expiration  of  such  limited  time  as  aforesaid,  or  of  such  fourteen 

days,  as  the  case  may  be,  become  ipso  facto  void,  unless  the  time  is 
extended  by  the  court  or  a  judge. 

8.  An  indorsement  or  pleading  may  be  amended  by  written  Amendments 
alterations  in  the  copy  which  has  been  delivered,  and  by  additions  how  to  be 
on  paper  to  be  interleaved  therewith  if  necessary,  unless  the  amend-  effected. 
ment«  require  the  insertion  of  more  than  144  words  in  any  one 

place,  or  are  so  numerous  or  of  such  a  nature  that  the  making 
them  in  writing  would  render  the  document  difficult  or  inconvenient 
to  read,  in  either  of  which  cases  the  amendment  must  be  made  by 
delivering  a  print  of  the  document  as  amended. 

9.  Whenever  any  indorsement  or  pleading  is  amended,  the  same,  d^^  ©f  order 
when  amended,  shall  be  marked  with  the  date  of  the  order,  if  any,  to  be  added, 
under  which  the  same  is  so  amended,  and  of  the  day  on  which  such 
amendment  is  made,  in  manner  following,  yiz:  "  Amended 

**  day  of  pursuant  to  order  of  dated 

"the  of  ." 

10.  Whenever  any  indorsement  or  pleading  is   amended,  such  Time, 
amended  document  shall  be  delivered  io  the  opposite  party  within 

the  time  allowed  for  amending  the  same. 

11.  Clerical  mistakes  in  judgments  or  orders,  or  errors  arising  Clerical  mis- 

takes. 

J  W.  N.  2l8t  July,  1877,  p.  182.  »  Cargill  v.  Bo\cer,  W.  N.  26th 

See  Bwldy  y.  Watt^  W.  N.  1877,      Nov.  1876,  p.  264. 
p.  245. 
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Amendment,  therein  from  any  accidental  slip  or  omission,  may  at  maj  time  be 
corrected  by  the  court  or  a  judge  on  morimi  or  summons  without 
an  appeal. 

12.  The  court  or  a  judge  may  at  any  time,  and  on  such  terms 
as  to  costs  or  otherwise  as  the  court  or  judge  may  think  just, 
amend  any  defect  or  error  in  any  proceedings,  and  all  necessary 
amendments  shall  be  made  for  the  purpose  of  determining  the  real 
question  or  issue  raised  by  or  depending  on  the  proceedings.^ 

13.  The  costs  of  and  occasioned  by  any  amendment  made  pur- 
suant to  Hules  2  and  3  of  this  Order  shall  be  borne  by  the  party 
making  the  same,  unless  the  court  or  a  judge  shall  otherwise  order. 


Costs,  &o., 
and  necessary 
amendments. 


Costs  under 
Kales  2  and  3. 


Summons  for 
directions. 

One  general 
summons  may 
he  taken  out 
with  respect 
to  matters 
here  men- 
tioned. 

When  return- 
able. 


Contents. 


Hearing. 


Costs  of  other 
applications. 


Ord.  XXX.  r.  1.  In  every  cause  or  matter  one  general  summons 
for  directions  may  be  taken  out  at  any  time  by  any  party  with 
rospect  to  the  following  matters  and  proceedings:  particulars  of 
claim,  defence  or  reply,  statement  of  special  case,  discoyeiy 
(including  interrogatories],  commissions  and  examinations  of 
witnesses,  mode  of  trial  (mcluding  proceedings  in  lieu  of  de- 
murrer, trial  on  motion  for  judgment,  and  reference),  place  of 
tiial,  and  any  other  matter  or  proceeding  in  the  cause  or  matter 
previous  to  trial. 

2.  Such  summons  for  directions  shall  be  a  summons  returnable 
in  not  loss  than  four  daj's,  in  the  Form  No.  3  in  Appendix  K., 
with  such  variations  as  circumstances  may  require,  and  shall  be 
addressed  to  and  served  upon  all  such  parties  to  the  cause  or 
matter  as  may  bo  affected  thereby.  The  applicant  shall,  so  far  as 
practicable,  include  in  the  summons  all  or  as  many  of  t^e  above- 
mentioned  matters  and  proceedings  as,  having  regard  to  the  nature 
of  the  cause  or  matter,  can  conveniently  be  dealt  with  by  the  order 
and  directions  of  the  court  or  judge.  Upon  the  hearing  of  the 
summons,  any  party  to  whom  the  summons  is  addressed  shall  be 
at  liberty  to  apj)ly  for  any  order  or  directions  as  to  any  of  the 
above-mentioned  matters  or  proceedings  which  ho  may  desii-e,  and 
thereupon,  aftiT  giving  notice  to  such  parties  (if  any)  as  the 
court  or  judge  may  direct,  any  order  may  be  made,  and  all 
necessary  directions  given,  as  to  all  or  any  of  such  matters  and 
proceedings  as  may  bo  just,  whether  applied  for  or  not:  such  order 
shall  be  in  the  Form  No.  4  in  Appendix  K.,  with  such  variations 
as  circumstances  may  require. 

3.  If,  upon  any  other  application  as  to  any  of  the  above- 
mentioned  matters  or  proceedings,  it  shall  appear  to  the  court 
or  judge  that  the  application  is  ono  that  "could  and  ought  to  have 
been  included  in  or  made  upon  the  general  summons  for  directions, 
such  application  shall  be  granted  only  at  the  costs  of  the  party 
making  the  same. 


1  See  i?otf  V.  Daviety  2  Ch.  D.  729; 
Budding  v.  Murdoch,  1  Ch.  D.  42 ; 
Kinge  v.  Corke,  ibid.  67 ;  where  an 
entirely  new  case  was  raised.  An 
affidavit  of  the  new  matter  or  its 
materiality  is  not  necessary  ;  Car' 
gill  v.  Bower^  4  Ch.  D.  78;  Chester- 


field  Co,  V.  Black,  25  W.  B.  409. 
As  to  an  unintdligible  daim,  Ca»h%n 
V.  Cradock;  3  Ch.  B.  376,  on  app^ : 
on  immaterial  or  prejudicial  state- 
ments, Blake  v.  Albion  Sgndieate,  45 
L.  J.,  C.  P.  663  ;  Heap  v. 
2  Q.  B.  D.  630. 
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DISCOVERY  AND  INSPECTION. 

The  object  of  discovery  is — 1.  To    ascertain   matters  DiaooYery. 
material  to  the  action  known  to  the  other  side  and  not  Object, 
known  to  the  party  applying  for  discovery. 

2.  To  obtain  admissions  which,  if  made,  will  obviate 
the  trouble  and  expense  of  proof. 

3.  To  ascertain  what  is  the  case  for  the  other  side.^ 

Matters  of  fact  which  support  one  side  exclusively  need  Matters  di«- 
not  be  divulged  to  the  other ;  but  those  which  may  sup-  ^^®"  ®* 
port  each  case  must  be  divulged  by  either  party  to  the 
other,  and  that,  too,  though  they  incidentally  reveal  matters 
upon  which  the  other  party  relies  in  support  of  his  case. 
That  which  is  common  to  the  case  of  both  may  be  inquired 
into  by  either.^ 

The  practice  relating  to  discovery  is  regulated  by  the  Practice, 
new  orders  and  rules  under  the  Judicature  Acts,  supple- 
mented, where  not  dealt  with  by  them,  by  the  old  practice. 

Applications  in  matters  relating  to  discovery  are  made  Applications 
by  summons  in  chambers,  or  by  consent  to  a  registrar  in  ^^^  ^^Bioo\eTj. 
the  Probate  Division.' 

Discovery  is  not  obtainable  unless  an  action  is  pending,*  When 
and  where  issues  are  joined  between  opposite  parties,*  and  *^®^®^- 
not  between  parties  having  adverse  interest  only.     A  ^homT^ 
plaintiff  may  deliver  interrogatories  with  his  statement 
of  claim,  and  defendant  with  his  statement  of  defence; 
but  as  a  general  rule  the  plaintiff  is  not  entitled  to  dis- 
covery until  a  statement  of  defence  has  been  delivered 
or  the  time  for  delivery  has  expired.*    Until  that  time  it 
cannot  usually  be  ascertained  what  are  the  matters  in 
dispute  upon  which  discovery  is  desirable. 

The  plaintiff's  right  to  deliver  interrogatories  with  his  The  plaintiff. 

»  Att'Oen.  Y.  Oaakill^  C.  A.,  20  *  Re  Burton  ^Co,^  31  L.  J.,  Q.B. 

Ch.  D.  619.  62. 

2  Whateley  v.  Crowter,  25  L.  J.,  *  MoUoy  ▼.  Kilby,  C.  A.,  15  Ch. 

Q.  B.  163 ;  6  E.  &  B.  709  ;  Carew  D.  162. 

V.  Daviei,  6  E.  &  B.  165  ;  Bolton  v.  ^Mcreicr   v.    Cotton^   C.   A.,    1 

Liverpool^  1  Myl.  &  K.  91.  Q.  B.  D.  442. 

»  Ord.  LIV.  r.  12,  anU^  p.  307. 
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Undue  influ- 
ence, &o. 


General. 


statement  of  claim  under  Ord.  XXXI.  r.  1,  is  subject 
to  their  being  struck  out  as  unnecessary  or  vexatiouB, 
&c.^  The  two  latter  cases  show  what  are  reasonable 
grounds  for  delivery  imder  Eule  1.  Interrogatories  are 
struck  out  in  such  cases  without  prejudice  to  any  fresh 
ones.^ 

The  defendant  also  must  wait  till  he  has  put  in  a  state* 
ment  of  defence  usually,'  except  under  special  (dream- 
stances. 

Leave  is  given  under  special  circumstances  on  application 
founded  on  affidavit  for  discovery  at  earlier  stages  in  the 
suit.*  A  strong  case  must  be  made  out  for  such  a  course.* 
Interrogatories  and  discovery  of  documents  are  afterwards 
as  of  course  generally  allowed.® 

In  probate  actions  more  ample  discovery  is  at  times 
sought  and  obtained  than  in  other  actions.  To  ascertain  a 
testator's  mental  capacity  interrogatories  may  be  put  which 
will  cover  a  long  period  of  time,  and  the  relevancy  of  which 
cannot  then  be  disputed,  because  the  materiality  of  the  evi- 
dence contained  in  the  answers  cannot  then  be  ascertained. 

Upon  the  issue  of  undue  influence  discovery  of  the  testa- 
tor's mode  of  life  and  family  intercourse  may  be  required, 
and  can  indeed  be  obtained.  Under  all  the  issues  raised 
in  probate  actions  discovery  may  become  desirable,  but  the 
degree  will  be  governed  by  the  circumstances  of  the  case. 

The  court  will  on  application  order  discovery  of  any 
facts  relating  to  the  mode  of  life  or  documents  relating  to 
the  testamentary  dispositions  of  the  testator  which  may 
become  material  to  the  issues  raised  by  the  pleadings. 


*  See  rule  7,  posty  p.  416 ;  Mercier 
V.  Cottony  C.  A.,  1  Q.  B.  D.  442 ; 
OcksUy  V.  Redfcniy  61  L.  T.  123; 
Beal  V.  Filling^  38  L.  T.  486. 

=  Anon.y  W.  N.  1876,  39. 

'  Disney  v.  Longhourne,  2  Ch.  D. 
704  ;  Webster  v.  Whevcally  16  ibid, 
120  ;  Attgustinus  v.  Nerinckxy  C.  A., 
16  ibid.  14. 


*  Cleary  v.  Fitzgerald^  1  L.  B., 
Ir.  492 ;  Aehettm  y.  Henry ^  Ir.  Bep., 
6  C.  L.  496. 

*  -4«o».,  W.N.  1876,63;  Sinmgs 
V.  Tappin,  ibid,  22 ;  Phillips  v.  P. 
(No.  2),  40  L.  T.  816 ;  Morris  v. 
Farr,  6  B.  &  S.  203 ;  Se  Eooter 
Gold  Co.y  xxvii.  S.  J.  484. 

*  Ord.XXXI.r.l;^j«»i.,W.N. 
1876,  63. 
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Documents  and  papers  generally,  under  the  control  of  pisooveryand 
the  deceased  till  his  death,  and  relatins:  to  his  property  ^ 
and  his  will  are  not  unfrequently  of  importance  to  both  &o. 
parties,  on  litigation  concerning  his  estate,  and  inspection 
will  be  ordered  in  most  cases,  except  some  special  reason  be 
given  to  the  contrary.     They  come  into  the  hands  of  one 
party  by  the  mere  fortuitous  circumstance  of  his  being 
with  the  deceased  at  the  time  of  his  death:    and  this 
accidental  advantage  the  court  will,  if  called  upon,  neutra- 
lise by  discovery. 

Objections  to  discovery  may  be  (1)  on  the  grounds  of  Objections 
immateriality;  (2)  on  the  ground  that  the  discovery  relates  ^        * 
only  to  the  opponent's  case ;  (3)  on  the  ground  of  injurious 
consequences  to  the  party  giving  discovery;    (4)  on  the 
ground  of  professional  privilege ;  (5)  that  the  discovery  is 
not  sought  bond  fide. 

Communications  between  a  party  and  his  solicitor  about  Privilege, 
the  suit  before  it  commenced  or  during  its  continuation 
are  privileged  ;  also  any  such  communication  having 
reference  to  any  matters  in  question  which  afterwards 
resulted  in  litigation;  also  any  materials  or  documents 
not  immediately  relating  to  questions  at  issue.  These 
appear  to  be  all  the  matters  of  privilege  likely  to  occur  in 
probate  suits.  A  full  insight  into  the  minute  intricacies 
of  this  branch  of  the  law  may  be  obtained  on  consulting 
a  learned  work  of  diligent  research  and  recent  publication 
by  Mr.  C.  J.  Peile. 

Ord.  XXXI.  r.  1.  In  any  action  where  relief  by  way  of  damages  or  Application 
otherwise  is  sought  on  the  ground  of  fraud  or  breach  of  trust,  the  for  interroga- 
plaintiff  may  at  any  time  after  delivering  his  statement  of  claim,  and  tones, 
a  defendant  may  at  or  after  the  time  of  delivering  his  defence,  with- 
out any  order  for  that  purpose,  and  in  every  other  cause  or  matter 
the  plaintiff  or  defendant  may,  by  leave  of  the  court  or  a  judge, 
deliver  interrogatories  in  writing  for  the  examination  of  the  opposite 
parties,  or  any  one  or  more  of  such  parties,  and  such  interrogatories 
when  delivered  shall  have  a  note  at  the  foot  thereof,  stating  which 
of  such  interrogatories  each  of  such  persons  is  required  to  answer : 
Provided  that  no  party  shall  deliver  more  than  one  set  of  interroga- 
tories to  the  same  party  without  an  order  for  that  purpose  :     Pro- 
vided also  that  interrogatories  which  do  not  relate  to  any  matters 
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DlMcoveiy  and  in  question  :n  the  cause  or  matter  shall  be  deemed  irrelevant,  not- 
iiii»pcction.        withstanding  that  they  might  be  admissible  on  the  oral  cross- 
examination  of  a  witness.  ^ 
Judge*fl  2.  In  deciding  upon  any  application  for  leave  to  exhibit  inter- 

powers  on         rogatories,  the  court  or  judge  shall  take  into  account  any  offer 
application.      which  may  be  mode  by  the  party  sought  to  be  interrogated,  to 
deliver  particulars,  or  to  moke  admissions,  or  to  produce  documents 
relating  to  the  matter  in  question,  or  any  of  them. 

Diacovm',  The  court  will  compel  discovery  where  it  would  be 

^  ^^         '  ordered  in  Chancery  to  obviate  recourse  to  a  Chanoery 
Court  by  parties  in  the  Probate  Court.^ 

On  affidavit  that  the  plaintiffs  had  certain  other  docu- 
ments signed  by  the  testator  relating  to  money  matters, 
and  also  testamentary  papers  not  included  in  the  affidavit 
of  scripts,  which  were  material  to  support  the  defendant's 
case,  the  plaintiffs,  on  order,  showed  cause  against  their 
production.  The  court  at  the  hearing  treated  the  applica- 
tion as  one  for  discovery  and  inspection,  and  suggested 
as  a  remedy  a  bill  of  discovery,  on  the  authority  of  a 
oase^  in  which  an  heir-at-law,  cited  to  see  probate  pro- 
ceedings in  solemn  form,  had  filed  certain  pleas,  and  also 
a  bill  of  discovery  in  equity,  moving  at  the  same  time  for 
an  injunction  to  stay  proceedings  until  answer.  In  that 
case  no  interrogatories  had  then  been  filed,  and  the  motion 
was  rejected,  but  leave  was  given  to  remedy  that  defect, 
upon  which  the  motion  would  be  granted.  Sir  J.  P.  Wilde, 
in  adverting  to  the  above  case,  stated  that  there  was  no 
practice  in  probate  at  less  expense,  and  expressed  an 
opinion  that  a  rule  enlarging  the  powers  of  the  court 
might  be  desirable,  but  that  it  should  not  be  made  without 
the  sanction  of  the  Lord  Chancellor.  As  to  the  papers  in 
the  testator's  own  handwriting,  the  court  made  no  order ; 
but  as  to  the  testamentary  papers,  a  further  affidavit  of 

J  See  Mcrcier  t.  Cotton^  1 Q.  B.  D.  775  ;  Saunders  v.  Jonet,  W.  N.  1877, 

442,  C.  A.  ;  Disney  v.  Langbottmey  p.  272,  C.  A. 

2  Ch.  I).  704  ;  and  on  close  of  the  '  Hunt  y.  Anderson,  I  P.  &  D. 

pleadings,  see  £llis  v.  Ambit  r^  25  477. 

W.  R.  557,  C.  P.  D. ;  and  London  »  Fuller  v.    Ingram^    28    L,    J  , 

and  P.  /.  Co.  v.  Daviat,  5  Ch.  D.  Chanc.  432. 
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scripts  was  ordered,  as  the  materiality  of  the  papers  required  Discovery  and 
was  held  to  be  proved,  and  their  production  would  be  "^^^ 
enforced  if  possible.^ 

On  motion  for  a  further  affidavit  of  scripts  on  affidavits 
of  materiality,  the  two  preceding  oases  were  quoted  in 
opposition  to  the  application,  but  the  court  in  granting  it 
held,^  that  the  powers  of  the  Court  of  Probate  with 
regard  to  discovery  in  relation  to  proceedings  before  it 
were  equal  to  those  of  the  Courts  of  Chancery  and  of 
Common  Law,  and,  after  alluding  to  the  great  increase 
of  expense  and  possible  denial  of  justice  in  compelling 
parties  to  resort  elsewhere  to  carry  on  a  probate  suit 
effectually,  the  court  made  the  rule  absolute  for  a  further 
affidavit  of  discovery.^ 

3.  In  adjusting  the  costs  of  the  cause  or  matter  inquiry  shall  at  Costs  of  inter- 
the  instance  of  any  party  be  made  into  the  propriety  of  exhibiting  rogatories, 
such  interrogatories,  and  if  it  is  the  opinion  of  the  taxing  ofiBcer  or 
of  the  court  or  judge,  either  with  or  without  an  apphcation  for 
inquiry,  that  such  interrogatories  have  been  exhibited  unreason- 
ably, vexatiously,  or  at  improper  length,  the  costs  occasioned  by 
the  said  interrogatories  and  the  answers  thereto  shall  be  paid  in 
any  event  by  the  party  in  fault. 


^  Peacock  r.  Lowe^  36  L.  J.,  Prob. 
91. 

'  On  the  36th  section  of  the  Pro- 
bate Act  of  1857  :— **  When  the 
court  shall  order  a  question  of  fact 
to  be  tried  before  itself  by  a  jury^ 
the  court  may  make  all  such  rules 
and  orders  upon  the  sheriff  or  any 
other  person  for  procuring  the  at- 
tendance of  a  special  or  common 
jury  for  the  trial  of  such  question 
as  may  now  be  made  by  any  of  the 
superior  courts  of  common  law  at 
Westminster,  and  may  also  make 
any  other  orders  which  to  such 
court  may  seem  requisite ;  and 
every  such  jury  shall  consist  of 
persons  possessing  the  qualifica- 
tions, and  shaU  be  struck,  sum- 
moned, balloted  for,  and  caUed  in 
like  manner  as  if  such  jury  were  a 
jury  for  the  trial  of  any  cause  in 
any  of  the  said  superior  courts ; 
and  every  juryman  so  summoned 
titiaXi  be  entitled  to  the  same  rights, 


and  subject  to  the  same  duties  and 
liabilities  as  if  he  had  been  duly 
summoned  for  the  trial  of  any  such 
cause  in  any  of  the  said  superior 
courts ;  and  every  party  to  any 
such  proceeding  shaU  be  entitled  to 
the  same  rights  as  to  challenge  and 
otherwise  as  if  he  were  a  party  to 
any  such  cause ;  and  generally  for 
all  purposes  of  or  auxiliary  to  the 
trial  of  questions  of  fact  by  a  jury 
before  the  court  itself  and  in  re- 
spect of  new  trials  thereof,  and  also 
for  aU  purposes  in  relation  to  or 
consequential  upon  the  direction  of 
issues,  the  Court  of  Probate  shall 
have  the  same  jurisdiction^  powers^ 
and  authority  in  all  respects  as  be* 
long  to  any  superior  court  of  com- 
mon law,  or  to  any  judge  thereof, 
or  to  the  High  Court  of  Chancery, 
or  any  judge  thereof,  for  the  like 
purposes." 

'  Jfunt  V.  Anderson,  1  P.   &  D, 
476  ;  87  L.  J.,  Prob.  27. 
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4.  Interrogatorios  shall  be  in  the  Form  No.  6  in  Appendix  B., 
with  such  variations  as  circumstances  may  require. 

5.  If  any  party  to  a  cause  or  matter  be  a  body  corporate  or  a 
joint  stock  company,  whether  incorporated  or  not,  or  any  otiier 
Dody  of  persons,  empowered  by  law  to  sue  or  be  sued,  whether  in 
its  own  name  or  in  the  name  of  any  olB&cer  or  other  person,  any 
opposite  party  may  apply  for  an  order  allowing  him  to  deliTff 
interrogatories  to  any  member  or  officer  of  such  corporation,  com- 
pany, or  bodjr,  and  an  onler  may  be  made  accordingly, 

6.  Any  objection  to  answering  any  one  or  more  of  eereral  int^- 
rogatories  on  the  ground  that  it  or  they  is  or  are  scandaloiis  or 
in*elovant,  or  not  bond  fide  for  the  purpose  of  the  cause  or  matter, 
or  that  the  matters  inquired  into  are  not  sufficiently  material  at 
that  stage,  or  on  any  other  ground,  may  be  taken  in  the  affidavit  in 
answer.^ 

7.  Any  interrogatories  may  be  set  aside  on  the  ground  that  thejr 
have  boon  exhibited  unreasonably  or  vexatiously,  or  struck  out  on 
tlio  ground  that  they  are  prolix,  oppressive,  unnecessary,  or  scan- 
dalous ;  and  any  application  for  this  purpose  may  be  made  within 
seven  days  after  service  of  the  interrogatories. 

8.  Interrogatories  shall  be  answered  by  affidavit  to  be  filed  within 
ton  days,  or  within  such  other  time  as  a  judge  may  allow. 

9.  An  affidavit  in  answer  to  interrogatories  shall,  unless  otherwise 
ordore  1 1>y  a  judge,  if  exceeding  ten  folios,  be  printed  and  shall  be 
in  the  Form  No.  7  in  Appendix  15.,  with  such  yariations  as  drcnm- 
stances  may  require.* 

10.  No  exceptions  shall  be  taken  to  any  affidavit  in  answer,  bat 
the  sufficiency  or  otherwise  of  any  such  affidavit  objected  to  as  in- 
sufliciout  shall  be  determined  by  the  court  or  a  judgo  on  motion  or 
summons. 

11.  If  any  person  interrogated  omits  to  answer,  or  answers  in- 
sufficiently, the  party  interrogating  may  apply  to  the  court  or  a 
judge  for  an  order  requiring  him  to  answer,  or  to  answer  further, 
as  the  case  may  be.  And  an  order  may  be  made  requiring  him  to 
answer  or  answer  further,  either  by  affidavit  or  by  viva  voce  exami- 
nation, as  the  judge  may  direct. 


A  testator  died.  Ills  executors  prayed  probate.  A. 
entered  a  caveat  and  appearance,  alleging  his  own  appoint- 
ment as  executor  by  the  last  will — no  date — and  eodicils. 
The  other  executors  had  these  papers  it  was  said.  They, 
before  filing  an  affidavit  as  to  scripts,  alleged  that  they  had 
neither  possession  nor  knowledge  of  any  testamentary  paper 


1  Per  Quain,  J.,  only  applied  to 
answer  tending  to  criminate ;  W. 
N.  4th  Dec.  1875,  p.  229;  Dan. 
Gh.  Pr.  623  ;  not  bound  to  answer 
criminating  questions,  AtkerUy  v. 


see  also 


Homey,  2  Q.  B.  D.  625 ;  sec 

Smith  V.  Berg,  26  W.  K.  606. 

^  As  to  printing,  delivery  of 
copies,  and  costs,  see  Webb  v.  £9m* 
ford,  46  L.  J.,  Ch.  288. 
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appointmg  A.  executor,  and  moved  that  he  should  exhibit  Disooyeryand 
an  affidavit  of  his  belief  in  his  own  statement  before  they  "'^P®*'  ^^ 
filed  their  affidavit.     The  practice  of  the  court,  which  was 
to  the  contrary,  was  directed  to  be  followed,  and  their  appli- 
cation rejected.^ 

An  affidavit  of  scripts  that  no  testamentary  paper  of  the 
deceased  had  at  any  time  come  to  the  deponent's  hands  or 
possession,  or  was  imder  his  power  or  control,  was  insuffi- 
cient, as  not  further  stating  that  no  such  paper  had  come 
to  his  knowledge.' 

By  the  old  practice,^  after  scripts  were  brought  in  the 
defendant  was  bound  to  say  which  he  opposed.  Thereupon 
the  plaintiff  propounded  them.  Under  the  Probate  Act 
a  declaration  was  filed,  setting  out  in  general  terms  the 
testamentary  papers  of  the  deceased.  When  necessary, 
the  party  propounding  testamentary  papers  was  ordered 
in  future*  to  furnish  particulars  of  the  papers  to  which  the 
declaration  was  intended  to  apply.* 

12.  Any  party  may,  without  filing  any  affidavit,  apply  to  the  DiBcoyery  of 
coiirt  or  a  judge  for  an  order  directing  any  other  party  to  any  documents, 
cause  or  matter  to  make  discovery  on  oath  of  the  documents  whicn 

are  or  have  been  in  his  possession  or  power,  relating  to  any  matter 
in  question  therein.  On  the  hearing  of  such  application  the  court 
or  ludge  may  either  refuse  or  adjourn  the  same,  if  satisfied  that 
sucii  discovery  is  not  necessary,  or  not  necessary  at  that  stage  of 
the  cause  or  matter,  or  make  such  order,  either  generally  or  limited 
to  certain  classes  of  documents,  as  may,  in  their  or  his  discretion, 
be  thought  fit.« 

13.  Tub  affidavit,  to  be  made  by  a  party  against  whom  such  Form  of  affi- 
order  as  is  mentioned  in  the  last  preceding  rule  has  been  made,  dayit  in  such 
shall  specify  which,  if  any,  of  the  documente  therein  mentioned  he  case, 
objects  to  produce,  and  it  shall  be  in  the  Form  No.  8  in  Appendix  B., 

with  such  variations  as  circumstances  may  require.^ 

^  Antrobm  y.  Leggatty  3  Hagg.  British   Columbia,    2   Ch.   D.    644, 

617;  the  defendant  also  had  his  G.  A. ;  BustrosY,  WhiU,  1  Q.  B.D. 

costs.  423 ;  W.  N.  3rd  June,  1876,  p.  182 ; 

'  Colvin  y.  Frater,  note  to  HubU  see  the  old  procedure  yaried,  PitUn 

y.  Clarke,  1  Hagg.  117.  y.  Chatterbourg,  W.  N.  1873,  248. 

*  Ante,  1857.  "*  This  affidayit  is  usually  final; 
^  1864.  but  see  Wehh  Steam  Colliery  y. 
>  Marth  y.  Corry,  3  Sw.  &  Tr.  Gaskett,  36  L.  T.  362,  on  appeal ; 

460;  33  L.  J.,  Prob.  112.  and  Johmon  y.  Smith,  25  W.  R. 

*  But  see  Anderson  y.  Bank  of      539,  Ex.  D. 

D.  BE 
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14.  It  shall  bo  lawful  for  the  court  or  a  judge,  at  any  time 
during  the  pendency  of  any  cause  or  matter,  to  order  the  produc- 
tion by  any  party  thereto,  upon  oath,  of  such  of  the  doonmenlB 
in  his  possession  or  power,  relating  to  any  matter  in  question  in 
such  cause  or  matter,  as  the  court  or  judge  ahall  think  right;  and 
the  court  may  deal  with  such  documents,  when  prodaoed,  in  Boch 
manner  as  shall  appear  just. 

15.  Every  party  to  a  cause  or  matter  shall  be  entitled,  at  any 
time,  by  nohpe  in  writing,  to  give  notice  to  any  other  party,  in 
whose  pleadings  or  affidavits  reference  is  made  to  any  doooment, 
to  proauco  such  document  for  the  inspection  of  the  party  giving 
sucn  notice,  or  of  his  solicitor,  and  to  permit  him  or  uiem  to  tako 
copies  thereof;  and  any  party  not  complying  with  such  notice 
shall  not  afterwards  be  at  liberty  to  put  anv  such  document  in 
evidence  on  his  behalf  in  such  cause  or  matter,  unless  he  ehaU 
satisfy  the  court  or  a  judge  that  such  document  relates  only  to  his 
own  title,  ho  being  a  defendant  to  the  cause  or  matter,  or  that  he 
had  some  other  cause  or  excuse  which  the  court  or  judge  shall 
deem  sufficient  for  not  complying  with  such  notice :  in  which  case 
the  court  or  judge  may  allow  the  same  to  be  put  in  evidence  on 
such  terms  as  to  costs  and  otherwise  as  the  court  or  judge  shall 
think  fit. 

16.  Notice  to  any  party  to  produce  any  documents  referred  to  in 
his  pleading  or  affidavits  shall  be  in  the  Form  No.  9  in  Appendix 
B.,  with  such  variations  as  circumstances  may  require. 

17.  The  party  to  whom  such  notice  is  given  shall,  veithin  tiro 
davs  from  the  receipt  of  such  notice,  if  all  the  documents  therein 
referred  to  have  been  set  forth  bv  him  in  such  affidavit  as  is  men- 
tioned in  Eulo  13,  or  if  any  of  the  documents  referred  to  in  soch 
notice  have  not  been  set  forth  by  him  in  any  such  affidavit,  then 
within  four  days  from  the  receipt  of  such  notice,  deliver  to  the 
party  giving  the  same  a  notice  stating  a  time  within  throe  days 
from  the  delivery  thereof  at  which  the  documents,  or  such  of  them 
as  he  does  not  object  to  produce,  may  be  inspected  at  the  office  ol 
his  solicitor,  or  in  the  case  of  bankers*  books,  or  other  books  of 
account,  or  books  in  constant  use  for  the  purposes  of  any  trade  or 
business,  at  their  usual  place  of  custody,  and  stating  which  (if  any) 
of  the  documents  he  objects  to  produce,  and  on  what  eround. 
Such  notice  shall  be  in  the  Form  No.  10  in  Appendix  B.,  with  suck 
variations  as  circumstances  may  require. 

18.  If  the  party  served  with  notice  under  Bulo  17  omits  to  give 
such  notice  of  a  time  for  inspection  or  objects  to  give  inepection,  or 
offers  inspection  elsewhere  than  at  the  office  of  his  soUcitor,  the 

•  judge  may,  on  the  application  of  the  party  desiring  it,  make  an 
order  for  inspection  in  such  placo  and  in  such  manner  as  he  may 
think  fit ;  and,  except  in  the  case  of  documents  referred  to  in  the 
pleadings  or  affidavits  of  the  party  against  whom  the  application  is 
made,  or  disclosed  in  his  affidavit  of  documents,  such  application 
shall  be  founded  upon  an  affidavit  showing  of  what  aocuments 
inspection  is  sought,  that  the  party  applying  is  entitled  to  inspect 
them,  and  that  tney  are  in  the  possession  or  power  of  the  other 
party, 
20.  If  the  party  from  whom  discovery  of  any  kind  or  inspection 
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is  sought  objects  to  the  same,  or  any  part  thereof,  the  court  or  a  qaestion  of 
judge  may,  if  satisfied  that  the  right  to  the  discovery  or  inspoctioii  disoorery. 
sought  depends  on  the  determination  of  any  issue  or  question  in 
dispute  in  the  cause  or  matter,  or  that  for  any  other  reason  it  is 
desirable  that  any  issue  or  question  in  dispute  in  the  cause  or 
matter  should  be  determined  before  deciding  upon  the  right  to  the 
discoyenr  or  inspection,  order  that  such  issue  or  question  be  deter- 
mined first,  and  reserve  the  question  as  to  the  discovery  or  in- 
spection.^ 

21.  If  any  party  fails  to  comply  with  any  order  to  answer  Eailiireto 
interrogatories,  or  for  discovery  or  inspection  of  documents,  he  comply  with 
shall  be  liable  to  attachment.    He  shall  also,  if  a  plaintiff,  bo  liable  order  for  dis- 
to  have  his  action  dismissed  for  want  of  prosecution,  and,  if  a  covery. 
defendant,  to  have  his  defence,  if  any,  struck  out,  and  to  be  placed 

in  the  same  position  as  if  he  had  not  defended,  and  the  party  inter- 
rogating may  apply  to  the  court  or  a  judge  for  an  order  to  that 
effect,  and  an  order  may  be  made  accoraingly. 

22.  Service  of  an  order  for  interrogatories  or  discovery  or  in-  Service  of 
spection  made  against  any  party  or  his  solicitor  shall  be  sufficient  order,  when 
service  to  found  an  application  for  an  attachment  for  disobedience  sufficient, 
to  the  order.     But  the  party  against  whom  the  application  for  an 
attachment  is  made  may  show  in  answer  to  the  application  that  he 

has  had  no  notice  or  knowledge  of  the  order. 

23.  A  solicitor,  upon  whom  an  order  against  any  party  for  inter-  Liability  of 
rogatories  or  discovery  or  inspection  is  served  under  the  last  pre-  Bolicitors  after 
ceding  Bule,  who  neglects  without  reasonable  excuse  to  give  notice  notice, 
thereof  to  his  client,  shall  be  liable  to  attachment. 

24.  Any  party  may,  at  the  trial  of  a  cause,  matter,  or  issue,  use  Patting  in 

in  evidence  any  one  or  more  of  the  answers  or  any  part  of  an  answers  at  the 

answer  of  the  opposite  party  to  interrogatories  without  putting  in  trial. 

the  others  or  the  whole  of  such  answer :  Provided  always,  that  in 

such  case  the  judge  may  look  at  the  whole  of  the  answers,  and  if 

he  shall  be  of  opinion  tnat  any  others  of  them  are  so  connected  with 

those  put  in  that  the  last-mentioned  answers  ought  not  to  be  used 

without  them,  he  may  direct  them  to  be  put  in. 

25.  In  every  cause,  or  matter,  the  costs  of  discovery,  by  interro-  Costs  of  dis- 
gatories  or  otherwise,  shall,  unless  otherwise  ordered  by  the  court  covery. 

or  a  judge,  be  secured  in  the  first  instance  as  provided  by  Bule  26 
of  this  Order,  by  the  party  seeking  such  discovery,  and  shall  be 
allowed  as  part  of  his  costs  where,  and  only  where,  such  discovery 
shall  appear  to  the  judge  at  the  trial,  or,  if  there  is  no  trial,  to  the 
court  or  a  judge,  or  sh^  appear  to  the  taxing  officer,  to  have  been 
reasonably  asked  for. 

26.  Any  party  seeking  discovery  by  interrogatories  shall,  before  Seomity  for 
delivery  of  interrogatories,  pay  into  court  to  a  separate  account  in  costs. 

the  acuon,  to  be  called  ^^Socuritjr  for  Costs  Account,"  to  abide  Account, 
further  order,  the  sum  of  5/.,  and,  if  the  number  of  folios  exceeds  interroga- 
five,  the  further  sum  of  10s.  for  every  additional  folio.     Any  party  tones, 
seeking  discovery  otherwise  than  by  interrogatories  shall,  before 
making  application  for  discovery,  pay  into  court,  to  a  like  account, 

1  Mowelife  v.  Leigh,  6  Ch.  D.  266 ;  and  Wood  v.  Anglo-Italian  Bank^ 
34  L.  T.  255. 
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to  abide  farther  order,  the  sum  of  6/.,  and  may  be  ordered  further 
to  pay  into  court  as  aforesaid  such  additional  sum  as  the  court  or  a 
judge  shall  direct.  The  party  seeking  discovery  shall,  with  his 
interrogatories  or  order  for  discovery,  serve  a  copy  of  the  receipt 
for  the  said  payment  into  court,  and  the  time  for  answering  or 
making  discovery  shall  in  all  cases  commence  from  the  date  of  sucli 
service.  The  party  from  whom  discovery  is  sousht  shall  not  be 
required  to  answer  or  make  discovery  unless  and  until  the  said 
payment  has  been  made. 

27.  Unless  the  court  or  a  judge  shall  at  or  before  the  trial  other- 
wise order,  the  amount  standing  to  the  credit  of  the  "  Security  for 
Ck)sts  Account  *'  in  any  cause  or  matter,  shall  after  the  cause  or 
matter  has  been  finally  disposed  of,  be  paid  out  to  the  party  by 
whom  the  same  was  paid  in  on  his  request,  or  to  his  sohcitor  on 
such  party's  written  authority,  in  the  event  of  the  costs  of  the 
cause  or  matter  being  adjudged  to  him ;  but,  in  the  event  of  the 
court  or  jud^e  ordering  him  to  pay  the  costs  of  the  cause  or  matter, 
the  amount  in  court  shall  be  siibject  to  a  lien  for  the  costs  ordered 
to  be  paid  to  any  other  party. 

Ord.  XXXII.  r.  1.  Any  party  to  a  cause  or  matter  may  give 
notice,  by  his  pleading,  or  otherwise  in  writing,  that  he  admits  the 
truth  of  the  wnole  or  any  part  of  the  case  of  any  other  party. 

2.  Either  party  ma^  call  upon  the  other  party  to  admit  any 
document,  saving  all  just  exceptions;  and  in  case  of  refusal  or 
neglect  to  admit,  after  such  notice,  the  costs  of  proving  any  such 
document  shall  be  paid  by  the  party  so  neglecting  or  refusing, 
whatever  the  result  of  the  cause  or  matter  may  be,  unless  at  the 
trial  or  hearing  the  court  or  a  judge  shall  certify  that  the  refusal 
to  admit  was  reasonable ;  and  no  costs  of  proving  any  document 
shall  be  allowed  unless  such  notice  be  given,  except  where  the 
omission  to  give  the  notice  is,  in  the  opinion  of  the  taxing  officer, 
a  saving  of  expense. 

3.  A  notice  to  admit  documents  shall  be  in  the  Form  No.  11 
in  Appendix  B.,  with  such  variations  as  circumstances  may 
require. 

4.  Any  party  may,  by  notice  in  writing,  at  any  time  not  later 
than  nine  days  before  the  day  for  which  notice  of  trial  has  been 
given,  call  on  any  other  party  to  admit,  for  tiie  purposes  of  the 
cause,  matter,  or  issue  only,  any  specific  fact  or  facts  mentioned  in 
such  notice.  And  in  case  of  refusal  or  neglect  to  admit  the  same 
within  six  days  after  service  of  such  notice,  or  within  such  further 
time  as  may  be  allowed  by  the  court  or  a  jud^,  the  costs  of 
proving  sucn  fact  or  facts  shall  be  paid  by  the  party  so  neglecting 
or  refusing,  whatever  the  result  of  the  cause,  matter,  or  issue  may 
be,  unless  at  the  trial  or  hearing  the  court  or  a  judge  certify  that 
the  refusal  to  admit  was  reasonable,  or  unless  the  court  or  a  judge 
shall  at  any  time  otherwise  order  or  direct.  Provided  that  any 
admission  made  in  pursuance  of  such  notice  is  to  be  deemed  to  be 
made  only  for  the  purposes  of  the  particular  cause,  matter,  or  issue, 
and  not  as  an  admission  to  be  used  against  the  party  on  any  other 
occasion  or  in  favour  of  any  person  otiier  than  the  party  giving 
the  notice :  provided  also,  that  the  court  or  a  judge  may  at  any 
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time  allow  any  party  to  amend  or  withdraw  any  admiBsion  so  made  Admissions, 
on  each  terms  as  may  be  just. 

5.  A  notice  to  admit  facts  shall  be  in  the  Form  No.  12,  in  Notice  to 
Appendix  B.,  and  admissions  of  facts  shall  be  in- the  Form  No.  13  admit  facts, 
in  Appendix  B.,  with  such  variations  as  circumstances  may  require. 

6.  Any  party  may  at  any  stage  of  a  cause  or  matter,  where  Application 
admissions  of  fact  have  been  made,  either  on  the  pleadings,  or  for  order  on 
otherwise,  apply  to  the  court  or  a  judge  for  such  judgment  or  admissions, 
order  as  upon  such  admissions  he  may  be  entitled  to,  without 

waiting  for  the  determination  of  any  omer  question  between  the 
parties ;  and  the  court  or  a  judge  may  upon  such  application  make 
such  order,  or  give  such  judgment,  as  the  court  or  judge  may 
think  just. 

7.  An  affidavit  of  the  solicitor  or  his  clerk,  of  the  due  signature  Evidence  of 
of  any  admissions  made  in  pursuance  of  any  notice  to  admit  admissions, 
documents  or  facts,  shall  be  sufficient  evidence  of  such  admissions, 

if  evidence  thereof  be  required. 

8.  Notice  to  produce  documents  shall  be  in  the  Form  No.  14  in  NQtioe  to  pro- 
Appendix  B.,  with  such  variations  as  circumstances  may  require,  dace  doou- 
An  affidavit  of  the  solicitor,  or  his  clerk,  of  the  service  of  any  ments. 
notice  to  produce,  and  of  the  time  when  it  was  served,  with  a  copy 

of  the  notice  to  produce,  shall  in  all  cases  be  sufficient  evidence  of 
the  service  of  the  notice,  and  of  the  time  when  it  was  served. 

9.  If  a  notice  to  admit  or  produce  comprises  documents  which  Ck)sts  where 
are  not  necessary,  the  costs  occasioned  thereby  shall  be  borne  by  doonmentsun* 
the  party  giving  such  notice.  necessary. 

Where,  on  filing  an  affidavit  of  scripts,  a  party  brought 
in  testcunentary  papers  and  withheld  a  duplicate  will, 
this,  as  a  testamentary  paper,  was  ordered  to  be  brought 
in  also.^ 

Ord.  XXXIII.  relates  to  inquiries  and  accounts  only. 

"  It  shall  be  lawful  for  the  court,  or  any  judge  of  the 
division  to  which  any  cause  or  matter  peuding  in  the  said 
High  Court  is  assigned,  if  it  shall  be  thought  fit,  to  order 
that  any  books  or  documents  may  be  produced,  or  any 
acooimts  taken  or  inquiries  made,  in  the  office  of  or  by  any 
such  district  registrar  as  aforesaid;  and  in  any  such  case  the 
district  registrar  shall  proceed  to  carry  all  such  directions 
into  effect  in  the  manner  prescribed ;  and  in  any  oaae  in 
which  any  such  accounts  or  inquiries  shall  have  been 
directed  to  be  taken  or  made  by  any  district  registrar,  the 

'  EiUican  v.  Lard  Parker,  1  Lee,  the  affidavit  and  brought  into  the 
662.  Instnictions  for  a  will,  if  renstzy.  Ibxuf$ll  v.  rboU^  3  8w, 
existing,  should    be   inoladed   in      &  Tr.  6. 
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Spedalcase. 

How  to  be 
drawn  and 
dealt  with. 


Preliminary 
question  of 
law. 


Inquiries  and  report  iQ  writing  of  suoh  district  registrar  as  to  the  result 

acOOUntS.  j»r  j.  ...  iaj  I-x-l 

of  such  acooimts  or  inquiries  may  be  acted  upon  by  the 
court,  as  to  the  court  shall  seem  fit."^ 

Ord.  XXXIY.  r.  1 .  The  parties  to  any  cause  or  matter  may  cozicar 
in  stating  the  questions  of  law  arising  therein  in  the  fonn.  of  a 
special  caso  for  the  opinion  of  the  court.  Every  such  special  case 
shall  bo  divided  into  paragraphs  niunbered  consecutiyely,  and  ahaJl 
conciBely  state  such  facts  and  documents  as  may  be  necessary  to 
Cnablo  the  court  to  decide  the  questions  raised  thereby.  Upon  the 
argument  of  such  case  the  court  and  the  parties  shall  be  at  liberty 
to  refer  to  the  whole  contents  of  such  documents,  and  the  court 
shall  bo  at  liberty  to  draw  from  the  facts  and  dociiments  stated  in 
any  such  special  caso  any  inference,  whether  of  fact  or  law,  which 
might  have  been  drawn  therefrom  if  proyed  at  a  trial.' 

2.  If  it  appear  to  the  court  or  a  judge,  that  there  is  in  any  cause 
or  matter  a  question  of  law,  which  it  would  be  convenient  to  have 
decided  before  any  evidence  is  given  or  any  question  or  issue  of 
fact  is  tried,  or  before  any  reference  is  made  to  a  referee  or  an 
arbitrator,  the  court  or  judge  may  make  an  order  accordingly, 
and  may  direct  such  question  of  law  to  be  raised  for  the  opinion  of 
the  court,  either  by  special  caso  or  in  such  other  manner  as  the 
court  or  jud^  may  deem  expedient,  and  all  such  further  proceedings 
OS  the  decision  of  such  question  of  law  may  render  unnecessaiy 
may  thereupon  be  stayed.^ 

3.  Every  special  case  shall  be  printed  by  the  plaintiff,  and  signed 
by  the  several  parties  or  their  counsel  or  solicitors,  and  shcdl  be  filed 
by  the  plaintiff.  Printed  copies  for  the  use  of  the  judges  shall  be 
delivered  by  the  plaintiff. 

4.  No  special  case  in  any  cause  or  matter  to  which  a  married 
woman,  (not  being  a  party  thereto  in  respect  of  her  separate  pro- 
perty or  of  any  separate  right  of  action  by  or  against  hor,)  infant, 
or  person  of  unsound  mind  not  so  found  by  inquisition  is  a  x>arty, 
shall  be  set  down  for  argument  without  leave  of  the  court  or  a 
judge,  the  application  for  which  must  be  supported  by  sufficient 
evidence  that  the  statements  contained  in  su(m  special  case,  so  far 
as  the  same  affect  the  interest  of  such  married  woman,  infant,  or 
person  of  imsound  mind,  are  true. 


Speoial  case  to 
be  printed, 
&c. 

Course  where 
married 
women,  in- 
fants, or 
lunatics  arc 
parties  to  it. 


^  Sect.  66  of  the  Judicature  Act, 
1873.  This  section,  however,  is 
not  intended  to  apply  to  dis^ct 
probate  registries. 

»  See  3  &  4  Will.  4,  c.  42,  s.  25, 
and  88.  46,  47,  and  179  of  the 
C.  L.  P.  Act,  1862.  In  chancery, 
13  &  14  Viet.  0.  35.  Special  cases 
do  not  often  arise  in  probate ;  see 
as  to  the  form,  Mepublie  of  Bolivia 
V.  Bolivian  Navigation  Co.,  24  W.  R. 
361. 

'  See  where  the  point  of  law 
does  not  arise  on  tne  pleadings, 


Metropolitan  Board  v.  NewJiirer  Co., 

1  Q.  B.  D.  727,  and  on  appeal 

2  Q.  B.  D.  67.  An  order  may  be 
made  after  writ  and  before  state- 
ment of  claim.  And  a  very  strong 
case  only  will  induce  the  court 
of  Appeal  to  interfere ;  ibid.  The 
facts,  whether  arising  by  pleading, 
affidavit  or  otherwise,  nuiae  known 
to  the  court,  will  be  acted  upon. 
1  Q.  B.  £).  727.  As  to  the  trial  of 
separate  questions  of  law  and  fact, 
see  Foohi^  v.  Driver,  6  Oh.  D.  458. 
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5.  Either  party  may  enter  a  special  case  for  argument  by  deliver-  Form  of  entry 
ing  to  the  proper  officer  a  memorandum  of  entry,  in  the  Form  for  argument 
No.  25  in  Appendix  G.,  and  also  if  any  married  woman,  infant,  or 

person  of  unsound  mind  not  so  found  by  inquisition  be  a  party  to 
the  cause  or  matter,  producing  a  copy  of  the  order  giving  leave  to 
enter  the  same  for  argument. 

6.  The  parties  to  a  special  case  may,  if  they  think  fit,  enter  into  Agreement  of 
an  agreement  in  writing,  which  shall  not  be  subject  to  any  stamp  parties  on 
duty,  that,  on  the  judgment  of  the  court  being  given  in  the  affirma-  dedaion  of 
tivo  or  negative  of  the  questions  of  law  raised  by  the  special  case,  special  case, 
a  sum  of  money,  fixed  by  the  parties,  or  to  be  ascertained  by  the 

court,  or  in  sucn  manner  as  the  court  may  direct,  shall  be  paid  by 
one  of  the  parties  to  the  other  of  them,  eitner  with  or  without  costs 
of  the  cause  or  matter;  and  the  judgment  of  the  court  may  be 
entered  for  the  sum  so  agreed  or  ascertained,  with  or  without  costs, 
as  the  case  may  be,  and  execution  may  issue  upon  such  judgment 
forthwith,  unless  otherwise  agreed,  or  unless  stayed  on  appeal. 

7.  This  order  shall  apply  to  every  special  case  stated  in  a  cause  Application  of 
or  matter,  or  in  any  proceeding  incidental  thereto.  the  order. 

8.  Any  special  case  may  hereafter  bo  stated,  for  the  same  purposes  Specif  cases 
and  in  the  same  manner  as  was  provided  by  the  act  13  &  14  Vict,  stated,  as  by 
c.  35,  and  the  same  shall  be  deemed  to  be  a  special  case  stated  in  a  13  &  14  Vict, 
matter  within  the  meaning  of  this  order.  o*  3^* 

Ord.  XXXV.  relates  only  to  general  district  registries 
of  the  High  Court,  which,  as  already  pointed  out,  should 
not  be  confused  with  district  probate  registries. 
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CHAPTER  Xn. 
Trial. 

Place  of  trial.  Ord.  XXXVI.  r.  1.  There  shall  be  no  local  yenue  for  the  trial  of 
any  action,  except  where  otherwise  provided  by  statute.  Every 
action  in  every  division  shall,  unless  the  court  or  a  judge  otherwise 
orders,  be  tried  in  the  county  or  place  named  on  the  statement  of 
claim,  or  (where  no  statement  of  claim  has  been  delivered  or  required) 
by  a  notice  in  writing  to  be  served  on  the  defendant,  or  bis  solicitor, 
within  six  days  after  appearance.  Where  no  place  of  trial  is  named, 
the  place  of  trial  shall,  unless  the  court  or  a  judge  shall  otherwise 
order,  be  the  county  of  Middlesex. 

This  rule  appears  to  leave  the  selection  entirely  in  the 
discretion  of  the  judge,  to  be  decided  according  to  con- 
venience and  expense.  The  trial  of  all  probate  actions 
usually  takes  place  under  the  Probate  Act  in  London, 
or  at  a  district  county  court  under  s.  10  of  the  Probate 
Act  of  1858.  The  powers  of  the  court  are  those  in  this 
rule  contained. 
Plaoe.  Probate  actions  are  tried  either  in  the  Probate  Divi- 

sion, or,  if  the  estate  be  suflBciently  small,  in  the  local  county 
court.^ 
Only  ordinary      To  save  expense  and  delay  a  probate  issue  has  at  times 
tried  ^-"^*    hoQU  sent  to  an  assize ;  but  where  the  questions  are  peculiar 
where.  or  not  ordinary,  as  revocation  of  probate,  the  property 

large,  and  delay  in  calling  in  the  probate  considerable, 
trial  has  been  ordered  in  London.^ 
Place  of  trial,  An  application  to  send  a  probate  cause  for  trial  else- 
n^Ted?  '  where  than  in  the  Probate  Court — as  to  the  assizes — must 
have  been  on  an  affidavit  in  support  of  the  application. 
Here  the  affidavit  failing,  the  trial  was  in  London.^ 

^  See  an^^,  p.  1.  if    the    estate    were    within   the 

'  Ridgxjcay  v.  Ahingtony  32  L.  J.,  County  Court  jurisdiction,  doubt- 

Prob.  107  ;  11  W.  R.  500.  less  an  affidavit  to  try  the  suit  elm- 

'  Brandrcih  y.  B,y  2  Sw.  &  Tr.  where  would  be  requisite. 

448,  and  31  L.  J.,  Prob.  153.   But 
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Consent  was  not  sufficient.     An  affidavit  giving  reasons  Trial, 
must  have  been  filed.^     Where  one  party  applied  for  trial 
at  assizes  on  the  ground  of  expense,  and  the  other  for  trial 
in  London  on  the  ground  of  delay  (November  till  the  spring 
assizes),  the  court  ordered  the  trial  at  the  assizes.^ 

Where,  on  application  by  consent  for  trial  at  an  assize, 
the  affidavit  showed  only  that  the  whole  estate  was  imder 
300/.,  a  further  affidavit  was  directed  to  prove,  if  it  were 
so,  that  the  personalty  was  not  under  200/,,  which  would 
give  the  county  court  jurisdiction.^ 

A  question  of  destruction  animo  revocandi  where  the  will 
was  missing  was  held  on  motion  for  trial  at  an  assize  as  a 
"  proper  case  to  be  tried  before  the  Court  of  Probate."* 

"  The  practice  as  laid  down  in  the  orders  must  be 
observed,  and  a  judge  will  not  use  the  powers  conferred 
upon  him  without  good  cause  shown,"  and  hence  an 
application  for  a  local  trial  three  months  after  delivery  of 
the  statement  of  claim,  on  apparently  an  afterthought,  was 
rejected  imder  this  Order.* 

In  directing  an  issue  to  be  tried  at  the  assizes,  the  court  Power  on  di< 
has  only  power  to  order  it  to  be  tried  before  a  judge  of  '®°^**°' 
assize,  with  a  jury ;  but  if  the  parties  consent  to  a  trial 
before  a  judge  only,  they  can  effect  that  object  by  apply- 
ing to  the  judge,  who  will  try  the  cause.* 

When  ordering  a  trial  at  the  proper  county  court  on 
the  requisite  affidavxty  the  Probate  Court  will  only  direct 
that  all  papers  in  the  cause  be  transmitted  there.®    The 


*  Bull  V.  J5.,  note  to  Dunn  v.  D., 
SOL.  J.,  Prob.  40. 

2  Ihxd. 

'  Beech  V.  Bathhone^  35  L.  J., 
Prob.  26. 

*  Bxdge  v.  B.,  36  L.  T.,  N.  S., 
p.  428. 

*  Bushell  V.  Blenkhom,  36  L.  J., 
Prob.  76. 

«  C.  P.  A.  1867,  8.  59:  ''ItshaU 
not  be  obligatory  on  any  person  to 
apply  for  probate  or  administration 
to  any  district  registry,  or  through 
any  county  court,  but  in  every  case 


such  application  may  be  made 
through  the  principal  registry  of 
the  Court  of  Probate,  wherever  the 
testator  or  intestate  may  at  the 
time  of  his  death  have  had  his 
fixed  place  of  abode:  Provided, 
that  where  in  any  contentious  mat- 
ter arising  out  of  any  such  appli- 
cation it  18  shown  to  the  Court  of 
Probate  that  the  state  of  the  pro- 
perty and  place  of  abode  of  the 
deceased  were  such  as  to  give  con- 
tentious jurisdiction  to  the  judge 
of  a  county  court,  tiie  Court  of 
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Notice  and 
entry  of  trial. 

Notice  by 
plaintiff. 

Notice  by 
defendant. 


Gontenta  of 
notice. 


Length  of 
notice. 


Notice  most 
precede  entry 
of  trial. 

£ntry  must 
follow  in  six 
days  or  notice 
faille. 

Notice  not 
governed  by 
particular 
sittings,  &c. 

Countermand- 
ing the  notice. 

Omission  to 
enter  trial 
subject  to  last 
rule. 

Papers  for 


ifapers 
judge. 


Proceedings 
at  trial. 

On  defen- 
dant's failure 
to  appear. 


11.  Notice  of  trial  may  be  given  in  any  cause  or  matter  by  the 
plaintiff  or  other  party  in  the  position  of  plaintiff.  Such  notioe 
may  be  given  with  the  reply  (if  any)  whether  it  closes  the  plead- 
ings or  not,  or  at  any  time  after  the  issues  of  fact  are  ready  for 
trial. 

12.  If  the  plaintiff  does  not  within  six  weeks  after  the  close  of 
the  pleadings,  or  within  such  extended  time  as  the  court  or  a  judge 
may  allow,  give  notice  of  trial,  the  defendant  may,  before  notice  of 
trial  given  bv  the  plaintiff,  give  notice  of  trial,  or  may  apply  to  the 
court  or  judge  to  dismiss  the  action  for  want  of  prosecuUon;  and 
on  the  hearing  of  such  application,  the  court  or  a  judge  may  order 
the  action  to  be  dismissed  accordingly,  or  may  make  auch  other 
order,  and  on  such  terms,  as  to  the  court  or  judge  may  seem  just.^ 

13.  Notice  of  trial  shall  state  whether  it  is  n)r  the  trial  of  tibe 
cause  or  matter  or  of  issues  therein ;  inter  alia^  it  shall  be  in  the 
Form  No.  16  in  Appendix  B.,  with  such  variations  as  circumstances 
may  require. 

14.  Ten  days*  notice  of  trial  shall  be  given,  unless  the  party  to 
whom  it  is  given  has  consented,  or  is  under  terms  or  has  been 
ordered  to  ts^e  short  notice  of  trial ;  and  shall  be  sufficient  in  all 
cases,  unless  otherwise  ordered  by  the  court  or  a  judge.  Short 
notice  of  trial  shall  bo  four  days'  notice,  unless  otherwise  ordered. 

15.  Notice  of  trial  shall  be  given  before  entering  the  trial :  and 
the  trial  may  be  entered  notwithstanding  that  the  pleadings  are  not 
closed,  provided  that  notice  of  trial  has  been  given. 

16.  In  London  and  Middlesex,  unless  within  six  days  after  notice 
of  trial  is  given  the  trial  shall  be  entered  by  one  party  or  the  other, 
the  notice  of  trial  shall  be  no  longer  in  force. 

17.  Notice  of  trial  for  London  or  Middlesex  shall  not  be  or 
operate  as  for  any  particular  sittings ;  but  shall  be  deemed  to  be 
for  any  day  after  tne  expiration  ot  the  notice  on  which  the  trial 
may  come  on  in  its  order  upon  the  List. 

19.  No  notice  of  trial  shall  be  countermanded  except  by  consent, 
or  by  leave  of  the  court  or  a  judge,  which  leave  may  be  given 
subject  to  such  terms  as  to  costs,  or  otherwise,  as  may  be  just. 

20.  If  the  party  giving  notice  of  trial  for  London  or  Middlesex 
omits  to  enter  the  trial  on  the  day  or  day  after  giving  notice  of 
trial,  the  party  to  whom  notice  has  been  given  may,  unless  the 
notice  has  been  countermanded  under  the  last  preceding  Bule, 
within  four  days  enter  the  trial. 

30.  The  party  entering  the  trial  shall  deliver  to  the  propw 
officer  two  copies  of  the  whole  of  the  pleadings,  one  of  which  shall 
be  for  the  use  of  the  judge  at  the  trial.  Such  copies  shall  be  in 
print,  except  as  to  such  parts  (if  any)  of  the  documents  as  are  by 
these  rules  permitted  to  be  written. 

31.  If,  wnen  a  trial  is  called  on,  the  plaintiff  appears,  and  the 
defendant  does  not  appear,  the  plaintiff  may  prove  lus  claim,  bo  far 
as  the  burden  of  proof  lies  upon  him.' 


1  Litton  V.  Z.,  3  Cb.  D.  793. 

'  See  Coekahott  v.  London  General 
Cab  Co.,  26  W.  R.  31,  as  to  proof 
by  plaintiff  of  notice  of  trial;  and 


by  defendant,  see  Cockle  v.  Jo^ee,  7 
Ch.  D.  66 ;  but  see  further  £g 
parU  Lowe,  W.  N.  1877,  256,  and 
again,  Jamee  v.  Crow,  W.  N.  1878, 
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32.  If,  when  a  trial  is  called  on,  the  defendant  appears,  and  the  On  plaintiff's 
plaintiff  does  not  appear,  the  defendant,  if  he  has  no  counter-claim,  failure  to 
shall  be  entitled  to  judgment  dismissing  the  action,  but  if  he  has  appear, 
a  counter-claim,  then  he  may  prove  such  counter-claim  so  far  as 
the  burden  of  proof  lies  upon  hmi. 

d<5.  Any  yeniict  or  judgment  obtained  where  one  party  does  not  Setting  aside 
appear  at  the  trial  may  bo  set  aside  by  the  court  or  a  jud^  upon  yerdiot  ob- 
such  terms  as  may  seem  fit,  upon  an  application  made  within  six  tained  on  non- 
days  after  the  trial ;  such  application  may  be  nmde  either  at  the  appearance, 
assizes  or  in  Middlesex. 

34.  The  judge  may,  if  he  think  it  expedient  for  the  interests  of  Postpone- 
justice,  postpone  or  adjourn  a  trial  for  such  time,  and  to  such  place,  ment  by  the 
and  upon  such  terms,  if  any,  as  he  shall  think  fit.  court. 

On  application  by  defendants  to  postpone  a  trial  as  a  Postpone- 
material  witness  would  be  unavoidably  absent,  and  her  ^iTw^!^' 
evidence  and  cross-examination  vivd  voce  would  be  impos- 
sible, the  court  refused  it  on  evidence  that  the  plaintiff 
was  not  unlikely  to  die  before  the  time  proposed,  though 
admitting  the  desirability  of  evidence  in  court  where 
possible.  The  application  being  that  of  the  parties  who 
did  not  intend  to  call  the  witness,  was  imprecedented.^ 

35.  Where  a  party  is  brought  up  to  attend  the  trial  or  hearing  of  Parties 

a  cause  or  matter  by  virtue  of  any  writ  of  hahects  corpus  duly  issued  brought  up  to 
from  the  Central  Office,  and  by  reason  of  the  pressure  of  other  tnaltmhibeat 
business,  or  from  any  other  cause,  the  trial  or  hearing  of  the  cause  corput, 
or  matter  in  which  such  party  is  concerned  is  postponed  to  a  future 
day,  a  new  writ  of  habeas  corpiis  may  be  issued  for  such  future  day, 
if  the  court  or  a  judge  shall  so  direct,  without  payment  of  any  fee. 

Where  two  parties  appeared  before  any  administration  The  hearing, 
had  been  granted,  both  were  to  propound  their  interests, 
and  to  proceed  part  passuy  and  this  whether  the  mutual 
interests  were  denied,  or  whether  an  interest  were  denied, 
and  the  will  opposed.  Nor  did  the  rule  vary  whether  the 
asserted  next  of  kin  were  in  the  same  or  in  different 
degrees  of  relationship.^ 

A  party  in  possession  of  a  grant  is  not  in  all  oases,  on 
subsequent  proceedings,  put  upon  proof  of  interest  pari 
passu.     Where  a  grant  of  administration  is  sought  to  be 

6,  where  Fry,  J.,  varied  his  earlier      462. 

mling.  ^  Dabbt  v.  Chitman,  1  Phillim. 

>  Williami  v.  Henry,  3  Sw.  &  Tr.       159. 
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The  hearing,  revoked,  after  having  been  acted  upon  for  a  great  length 
of  time,  during  which  the  asserted  next  of  kin  have  not 
intervened,  the  grantee  is  not  to  be  put  upon  proof  of  her 
interest  in  the  first  instance,  nor  till  the  interest  of  the 
adverse  party  has  been  decided  upon ;  and  this  is  upon 
the  principle,  1st,. that  the  presumption  of  law  that  that 
which  the  court  has  done  has  prim  d  fade  been  rightly  done, 
and  shall  not  be  questioned  till  it  becomes  absolutely 
necessary ;  2ndly,  a  presumption  of  fact  arising  from  the 
acquiescence  of  the  adverse  party,  from  the  circumstance 
of  his  not  intervening  in  the  suit,  or  his  not  raising  the 
question  for  such  a  length  of  time.^ 

Where  the  interest  established  is  only  more  remote  than 
the  existing  alleged  interest,  it  is  necessary  then  to  prove 
the  latter.  But  it  is  too  much  to  say  that  a  nearer  interest 
proved  renders  it  unnecessary  to  prove  the  more  remote, 
because  then,  where  a  grant  was  first  applied  for,  the 
more  remote  interest  could  not  go  on  pari  pasm. 

A  widow  did  not  propound  her  interest :  next  of  kin 
propounded  and  proved  theirs ;  but  the  judge  held,  after 
deliberation,  that  the  widow  was  at  liberty  to  propound 
hers.* 

It  seems  true,  however,  to  say  that  a  grant  existing 
under  a  more  remote  interest  is  defeated,  without  further 
proceedings,  by  proof  of  a  nearer  one. 

In  a  suit  for  revocation  of  probate,  the  party  propound- 
ing the  will  (here  an  intervener)  must  begin  ;^  and  also 
where  the  issue  is  probate  or  intestacy,  and  the  party  pro- 
poimding  the  will  is  either  plaintiff,  defendant,  or  inter- 
vener.' 


Example. 


The  right  to 
begin. 

Parties  pro- 
pounding 
most  com- 
menoe. 


The  Crown  a 
party. 


Preparatory  to  a  grant,  questions  concerning  a  will,  and 
the  question  of  interest  between  the  Crown  and  the  next 
of  kin,  must  ^toq^qA,  pari  passu^ 


»  Babbt  V.   ChUman,   1  Phillim.  '  Ibid. 

169.  *  Wallii  V.  Haultim,  1  FhilliiiL 

2  Cro9»  V.  C,  33  L.  J.,  Prob.  49.       170. 
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36.  Upon  a  trial  with  a  jury,  the  addresses  to  the  jury  shall  be  Addresses  to 
regulated  as  follows :  the  parfy  who  begins,  or  his  counsel,  shall  be  the  jury, 
allowed  at  the  close  of  his  case,  if  his  opponent  does  not  announce 
any  intention  to  adduce  evidence,  to  address  the  jury  a  second  time 
for  the  purpose  of  summing  up  the  eyidence,  and  the  opposite  party, 
or  his  counsel,  shall  be  allowed  to  open  his  case,  and  also  to  sum 
up  the  eyidence,  if  any,  and  the  right  to  reply  shall  be  the  same  as 
heretofore. 

In  all  cases  the  party  propounding  the  last  will  should 
begin,  because,  were  another  course  taken,  that  would  still 
remain,  and  must  eventually  be  determined,  and  inasmuch 
as  its  determination  might  probably  influence  materially, 
and  possibly  settle,  other  questions  relating  to  preceding 
wills,  it  should  be  taken  first. 

Where  the  defences  to  a  will  put  forward  by  more  than  One  defence, 
one  defendant  are  substantially  the  same  on  the  pleadings, 
the  court,  following  the  rule  of  the  Queen's  Bench,  only 
hears  one  defendant.^ 

38.  The  jud^  may  in  all  cases  disallow  any  questions  put  in  Irrderant  ^ 
cross-examinanon  of  any  party  or  other  witness  which  may  appear  cross-exami- 
to  him  to  be  vexatious,  and  not  relevant  to  any  matter  proper  to  be  nation, 
inquired  into  in  the  cause  or  matter. 

39.  The  judge  may,  at  or  after  a  trial,  direct  that  judgment  be  Order  of  oonrt 
entered  for  any  or  either  party,  or  adjourn  the  case  for  further  after  trial, 
consideration,   or  leave    any   party  to  move  for  judgment.    No 
judgment  shall  be  entered  after  a   trial  without   the  order  of  a 

court  or  judge.* 

40.  The  registrar,  master,  or  other  proper  officer  present  at  any  Eegristrar  to 
hearing  or  trial,  shall  make  a  note  of  the  times  at  which  such  observe  dura- 
hearing  or  trial  shall  commence  and  terminate  respectively,  on  each  tion  of  trial, 
day  on  which  the  same  shall  take  place,  for  communication  to  the 

taxing  officer  if  required. 

42.  If  the  judge  shall  direct  that  any  judgment  be  entered  for 
any  party  absolutely,  the  certificate  of  the  associate  or  master  to 
that  effect  shall  be  a  sufficient  authority  to  the  proper  officer  to 
enter  judgment  accordingly.  The  certificate  shall  be  in  the  Form 
No.  17  in  Appendix  B.,  witn  such  variations  as  circumstances  may 
require. 

The  rules  of  this  Order  appear  to  effect  no  change  in  the 
rules  of  evidence  hitherto  in  force. 

1  Palmer  v.  Maelear,  1  Sw.  &  Tr.  *  Rule  3,  Dec.  1876  ;    Seott  v. 

150.  Truman,  2  Q.  B.  D.  177. 
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ETidenoe 
generally. 


Eyidenoe  to 
be  vivd  voc$f 
QnleM  other- 
wiae  agreed 
or  ordered. 

Evidence  in 
other  matters, 
whenadmia- 
aible. 

Office 
admiasib: 


copies 
nble. 


Examination 
of  witnesses. 

The  court 
may  order 
examination 
of  any  person, 
and  admit  the 
deposition 
where  neces- 
sary. 

Powers  of  the 
courts. 


Ord.  XXXYII.  r.  1.  In  the  absence  of  any  agreement  in  writing 
between  the  solicitors  of  all  parties,  and  subject  to  these  Bules, 
the  witnesses  at  the  trial  of  any  action  or  at  any  asseasment  of 
damages,  shall  be  examined  vivd  v(tce  and  in  open  court,  but  the 
court  or  a  judge  may  at  any  time  for  sufficient  reason  order  that 
any  particular  fact  or  facts  may  be  proyed  by  affidavit,  or  that  the 
affidavit  of  any  witness  may  be  read  at  the  hearing  or  trial,  on  such 
conditions  as  the  court  or  judge  may  think  reasonable,  or  that  any 
witness  whose  attendance  in  court  ought  for  some  sufficient  cause  to 
be  dispensed  with,  be  examined  by  interrogatories  or  otherwise  before 
a  conmiissioner  or  examiner;  provided  that,  where  it  appears  to  the 
court  or  judge  that  the  other  party  bond  fide  desires  the  production 
of  a  witness  for  cross-examination,  and  that  such  witness  can  be 
produced,  an  order  shall  not  be  made  authorising  the  evidence  of 
such  witness  to  be  given  by  affidavit.* 

2.  In  default  actions  in  rem,  and  in  references  in  Admiralty 
actions,  evidence  may  be  given  by  affidavit. 

3.  An  order  to  read  evidence  taken  in  another  cause  or  matter 
shall  not  be  necessary,  but  such  evidence  may,  saving  all  jost 
exceptions,  be  road  on  ex  par^  applications  by  leave  of  the  court  or 
a  juage,  to  be  obtained  at  the  time  of  making  any  such  application, 
and  in  any  other  case  upon  the  party  desiring  to  use  such  evidence 
giving  two  days  previous  notice  to  me  other  parties  of  his  intention 
to  read  such  evidence. 

4.  Office  copies  of  all  writs,  records,  pleadings,  and  documents 
filed  in  the  High  Court  of  Justice  shall  be  admissible  in  evidence  in 
all  causes  and  matters,  and  between  all  persons  or  parties,  to  the 
same  extent  as  the  original  would  be  admissible. 

5.  The  coiut  or  a  judge  may,  in  any  cause  or  matter  where  it 
shall  appear  necessary  for  the  purposes  of  justice,  make  any  order 
for  the  examination  upon  oath  before  the  court  or  judge,  or  any 
officer  of  the  court,  or  any  other  person,  and  at  any  place,  of  any 
witness  or  person,  and  may  empower  any  party  to  any  such  cause 
or  matter  to  give  such  deposition  in  evidence  therein  on  such  terms, 
if  any,  as  the  court  or  a  judge  may  direct. 

The  Ecclesiastical  Courts  had  power  to  summon  before 
them  any  persons  for  examination  vivd  voce^  or  to  order  an 
examination  by  deposition  or  on  affidavit  with  notes  taken.' 

Witnesses  and  parties,  where  possible,  shall  be  examined 
in  open  court.     Parties  may  verify  their  ease  wholly  or 


1  By  the  Act  of  1876  (in  substi- 
tution for  sect.  72  of  the  Judicature 
Act,  1873),  8.  20,  <<  Nothing  in  this 
act  or  in  the  first  sohedole  hereto, 
or  in  anv  rules  of  court  to  he  made 
under  this  act,  save  as  far  as  re- 
lates  to  the  power  of  the  court  for 
special  reasons  to  allow  depositions 
or  affidavits  to  be  read,  shall  affect 


the  mode  of  giving  evidence  by  the 
oral  examination  of  witnesses  in 
trials  by  jury,  or  the  rules  of  evi- 
dence, or  the  law  relating  to  jozy- 
men  or  juries.*'  As  to  taking  evi- 
dence by  affidavit  by  consent,  see 
the  next  Order.  As  to  depositions, 
see  Rule  4  of  this  Order. 
«  17  &  18  Viot.  c.  47  (1854). 
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in  part  by  affidavit ;  but  the  deponent,  if  need  be,  must  Evidence, 
attend  for  cross-examination  in  open  court,  to  be  followed 
by  re-examination,  if  the  party  calling  him  desires  it;^ 
and  the  rules  of  evidence  in  other  courts  apply  in  the 
Court  of  Probate.^ 

When  a  case  is  formally  closed  it  is  in  the  discretion  of  Further  evi- 
the  judge  to  permit  further  evidence.  denoe. 

No  person  is  incompetent,  because  he  is  an  executor,  to  The  eyidence 
prove  the  execution,  validity  or  invalidity  of  a  will.^  ®^®*^  "' 

An  executor  was  admitted  to  give  evidence  relating  to 
the  execution  of  the  will  appointing  him  under  this  section, 
as  he  had  assigned  his  interest  under  the  will.  Hence,  in 
such  a  case  he  should  first  renounce  all  interest  under  it.*^ 

This,  however,  is  not  the  case  of  an  executor  benefited 
by  the  will  who  takes  no  part  in  the  execution. 

Witnesses  are  not  excluded  from  giving  evidence  in  Of  oonvicteor 
consequence  of  crime  or  interest.*     Such  a  party  pro-  teSSfced."^' 
"pounding  a  will  benefiting  himself  must  prove  that  the 
deceased  knew  the  contents  of  the  will  when  he  signed 
it.     Fraud  is  not  presutned  in  such  cases,  but  proof  of 
knowledge  of  contents  must  be  given.     This  is  a  rule  of 


^  By  sect.  31  of  the  Probate  Act 
of  1867,  "Subject  to  the  ref- 
lations to  be  established  by  such 
roles  and  orders  as  aforesaid,  the 
witnesses,  and  where  necessary 
the  parties,  in  aU  contentious 
matt^  where  their  attendance 
can  be  had,  shaU  be  examined 
orally  by  or  before  the  judge 
in  open  court:  Provided  always, 
that,  subject  to  any  such  regu- 
lations as  aforesaid,  the  parties 
shall  be  at  liberty  to  verify  their 
respeotiye  cases,  in  whole  or  in  part, 
by  affidavit,  but  so  that  the  depo- 
nent in  every  such  affidavit  shall, 
on  the  application  of  the  opposite 
party,  be  subject  to  be  cross- 
examined  by  or  on  behalf  of  such 
opposite  party  orally  in  open  court 
as  aforesaid,  and  after  such  cross- 
examination  may  be  re-examined 
orally  in  open  court  as  aforesaid 


by  or  on  behalf  of  the  Pftity  by 
whom  such  affidavit  was  med.  ' 

2  C.  P.  A.  1867,  s.  33,  "The 
rules  of  evidence  observed  in  the 
superior  courts  of  common  law  at 
Westminster  shall  be  applicable  to 
and  observed  in  the  trial  of  sJl 
questions  of  fact  in  the  Court  of 
Probate." 

»  1  Vict.  0.  26,  s.  17,  "And  be  it 
further  enacted,  that  no  person 
shall,  on  account  of  his  bemg  an 
executor  of  a  wiU,  be  incompetent 
to  be  admitted  a  witness  to  prove 
the  execution  of  such  will,  or  a  wit- 
ness to  prove  the  validity  or  in- 
validity thereof." 

*  Munday  v.  SlauahUr,  2  Curt. 
76. 

5  6  &  7  Vict.  0.  85  (1843) ;  see 
also  Sanders  Y.  Wigston^  6  N.  C.  83; 
1  Robert.  460  ;  and  Cullum  v.  Sey^ 
mour,  I  Robert.  772. 
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law  and  of  common  sense.  When  no  fraud  exists  it  can 
always  be  followed.  Knowledge  of  contents  can  be  proved 
by  showing  an  intention  to  do  the  act  and  that  it  is  in 
accordance  with  previous  declarations,  or  by  proof  of 
reading  over  at  the  time  of  execution,  or  of  some  reference 
to  the  contents  by  the  deceased  showing  a  knowledge  of 
them,  or  of  proof  by  subsequent  recognition,^ 

An  attesting  witness,  also  a  legatee  under  the  will,  may 

be  admitted  to  prove  it,  but  her  legacy  thereby  is  rendered 

void.^ 

Gifts  to  at-  The  Wills  Act  ^  sets  all  doubts  regarding  the  effect  of 

nessef OTtheir  S^^  *^  ^^  attesting  witness  completely  at  rest,  by  not  only 

wives  or         rendering  them  absolutely  void,  but  drifts  to  either  the  hus- 

nusbandBare     i-i.pi  ji  t«ji 

void.  band  or  wife  also,  as  the  case  may  be ;  it  does  not,  however^ 

Creditors  and  invalidate  the  attestation.     The  next  section^  empowers 

atS.  "°^*^  creditors,  or  their  wives  or  husbands,  to  attest  a  will,  and 

by  the  following  one  *  executors  are  also  allowed  to  attest 

Convicts  "  are  now  by  law  competent  to  be  examined 

as  witnesses,  and  the  court  must  receive  their  evidenoe." 

"  They  are  (however)  persons  of  bad  character,  and  im- 

worthy  of  full  credit,  unless  confirmed  by  witnesses  of 


1  Michel  \.  Thomas,  5  N.  C.  610. 

•  Amissy  7  N.  0.  275;  see  also 
Clark,  2  Curt.  329. 

3  Sect.  16:  "And  be  it  further 
enacted,  that  if  any  person  shaU 
attest  the  execution  of  any  viU  to 
whom  or  to  whoso  wife  or  husband 
any  beneficial  devise,  legacy,  estate, 
interest,  g^t,  or  appointment,  of  or 
affecting  any  real  or  personal  es- 
tate (oUier  than  and  except  charges 
and  directions  for  the  pa3nnent  of 
any  debt  or  debts),  shall  be  thereby 
given  or  made,  such  devise,  legacy, 
estate,  interest,  gift,  or  appoint- 
ment shall,  so  far  only  as  concerns 
such  person  attesting  the  execution 
of  such  will,  or  the  wife  or  husband 
of  such  person,  or  any  person  claim- 
ing under  such  person  or  wife  or 
husband,  be  utterly  null  and  void, 
and  such  person  so  attesting  shall 


be  admitted  as  a  witness  to  prove 
the  execution  of  such  wiU,  or  to 
prove  the  validity  or  invalidity 
thereof,  notwithsttrnding  sudi  de- 
vise, legacy,  estate,  interest,  g^ 
or  appointment  mentioned  in  saoh 
will.'* 

«  Sect.  16:  <<And  be  it  farther 
enacted,  that  in  case  by  any  will 
any  real  or  personal  estate  shall  be 
charged  with  any  debt  or  debts, 
and  any  creditor,  or  the  wife  or 
husband  of  any  creditor,  whose 
debt  is  so  charged  shaU  attest  the 
execution  of  such  will,  sudi  credi- 
tor, notwithstanding  such  charge, 
shsdl  be  admitted  a  witness  to  prove 
the  execution  of  such  wiU,  or  to 
prove  the  validity  oar  invBlidity 
thereof." 

*  Ante,  p.  60. 
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better  character  than  themselves ;  their  eyidenoe,  though  Evidence, 
receivable,  must  be  received  with  great  caution."  ^ 

The  record  of  a  conviction  is  some  evidence  of  the  facts 
upon  which  the  conviction  was  obtained.^  It  is  for  those 
who  have  to  act  upon  it  to  judge  of  its  value. 

Convictions  should  be  proved  by  constables. 

Parties  to  suits  were  rendered  competent  and  compellable  Of  parties, 
to  give  evidence  for  the  other  side,  according  to  the  prac- 
tice of  the  court.^    The  same  applies  also  to  husbands  or 
wives  of  parties.* 

A  person  propounding  a  will  is  not  bound  to  call  both 
the  attesting  witnesses  (if  the  evidence  of  one  suffices  to 
establish  the  will).* 

It  is  not  necessary  before  probate  to  have  positive  affir- 
mative evidence  by  attesting  witnesses  that  the  wiU  was 
actually  signed  or  acknowledged  in  their  presence.  The 
court  will  consider  the  circxmistances  of  each  case,  and  the 
general  probabilities  of   due  execution.*    But  defective 


Atteeting 
witneaBes. 


Valae  of 
testimony. 


*  Burderv.  Hodgson,  4  N.  C.  491. 

2  jr»/A:i>wonv.(xorrfo«,2Add.l61. 

3  14  &  15  Vict.  c.  99,  8.  2: 
'*  On  the  trial  of  any  issue  joined, 
or  of  any  matter  or  question,  or  on 
any  inquiry  arising  in  any  suit, 
action,  or  other  proceeding  in  any 
court  of  justice,  or  before  any  per- 
son having  by  law,  or  by  consent 
of  parties,  authority*  to  hear,  re- 
ceive and  examine  evidence,  the 
parties  thereto,  and  the  persons  in 
whose  behalf  any  such  suit,  action 
or  other  proceeding  may  be  brought 
or  defended,  shall,  except  as  here- 
inafter excepted,  be  competent  and 
compellable  to  give  evidence,  either 
vivd  voce  or  by  deposition,  accord- 
ing to  the  practice  of  the  court,  on 
behalf  of  either  or  any  of  the  par- 
ties to  the  said  suit,  action,  or  other 
proceeding." 

*  16  &  17  Vict.  c.  83,  8.  1  : 
**  On  the  trial  of  any  issue  joined, 
or  of  any  matter  or  question,  or  on 
any  inquiry  arising  in  an^  suit, 
action,  or  other  proceeding  in  any 
court  of  justice,  or  before  any  per- 
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son  having  by  law  or  by  consent  of 
parties  authority  to  hear,  receive, 
and  examine  evidence,  the  hus- 
bands and  wives  of  the  parties 
thereto,  and  of  the  persons  in  whose 
behalf  any  such  suit,  action,  Or 
other  proceeding  may  be  brought 
or  instituted,  or  opposed  or  de- 
fended, shall,  except  as  hereinafter 
excepted,  be  competent  and  com- 
pellable to  give  evidence,  either 
vivd  voce  or  by  deposition,  according 
to  the  practice  of  the  court,  on 
behalf  of  either  or  any  of  the  par- 
ties to  the  said  suit,  action,  or  other 
proceeding." 

'  Generally  the  evidence  of  one 
witness  does  suffice.  The  produc- 
tion of  the  other  is  a  matter  for 
the  discretion  of  the  party  pro- 
pounding the  wilL  The  ordinary 
rules  of  evidence  apply.  See 
C.  P.  A.  1867,  8.  33,  ante,  p.  433. 
Seliin  v.  Skeates,  27  L.  J.,  Prob. 
56  ;  see  also  Foster  v.  F.,  33  L.  J., 
Prob.  113  ;  JFriphi  v.  Doe  d.  Tat- 
ham,  1  Ad.  &  E.  3. 

•  Blake  v.  Knight,  3  Curt.  647 ; 
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memory  alone  in  subscribing  witnesses  will  not  justify  the 
court  in  pronouncing  against  it.  There  must  be  negative 
evidence.^ 

The  evidence  of  one  witness  goes  for  what  it  is  worthi 
and,  in  the  absence  of  circumstances  of  corroboration,  does 
not  suffice  to  establish  a  testamentary  paper.* 

By  the  general  law  of  the  Prerogative  Oomts,  one 
witness  did  not  make  full  proof, — not  that  two  witnesses 
are  required  to  each  particular  fact,  nor  to  every  part  of  a 
transaction, — ^but  there  are,  and  must  be,  adminicular 
circumstances  to  the  transaction,  such  as  the  expressed 
wish  of  the  testator  to  make  his  wiU,  the  sending  for  the 
drawer  of  it,  his  being  left  alone  with  the  deceased  for 
that  known  purpose,  some  previous  declarations  or  sub- 
sequent recognitions;  some  extrinsic  ciroumstances,  in 
short,  showing  that  a  testamentary  act  was  in  progress, 
and  tending  to  corroborate  the  act  itself.* 

One  of  two  witnesses  has  sufficed  when  corroborated  by 
the  probabilities  of  the  case,  though  the  other  gave  adverse 
testimony.*  But  the  evidence  of  one  witness  alone  un- 
supported by  any  circumstances  of  corroboration  must  be 
beyond  suspicion.* 

Where,  on  probate  in  solemn  form,  the  evidence  of  one 
attesting  witness  is  unsatisfactory,  that  of  the  other  is  of 
course  requisite  ;  ®  and  when  on  examination  he  is  sought 
to  be  discredited  by  the  party  who  calls  him,  the  oourt  has 
not  interfered  to  prevent  it,  because,  unless  the  law 
required  it,  he  would  not  have  been  called,  and  though 


Ortgory  v.  Q.  P.,  4  N.  C.  620; 
Thotnson  v.  Jlall,  2  Robert.  427; 
Burgoyne  v.  Shoxcler^  1  Robert.  5 ; 
Brenchley  v.  StUlj  2  Robert.  162 ; 
Shield  y.  5.,  4  N.  C.  647. 

^  Thompson  t.  ZTaU^  ante  ;  Young 
V.  Jtieharda,  2  Curt.  371 ;  Chambers 
V.  Q.  P.,  2  Curt.  434;  Gove  v. 
Gawen,  3  Curt.  151 ;  Austen  v. 
Willes,  Bull.  N.  P.  264  ;  Cooper  v. 
Boekett,  3  Curt.  648 ;  Croft  v.  C, 
4  8w.  &  Tr.  10  ;   WHght  v.  Rogers, 


1  P.  &  D.  678. 

*  Maekenne  v.  Teo,  3  Cart.  126. 
'  Theakston  y.  Marson,  4  Hagg. 

314 ;  see  also  Erans  y,  E.,  I  Robert 
173. 

*  Farmer  v.  Brock,  Dea.  ft  Sw. 
189 ;  and  see  Moon  y,  Favne.  2  Lee. 
696  (Sir  G.  Lee). 

•  T.  V.  jr.,  ante. 

•  (keen  r.  Williams,  32  L.  J.. 
Prob.  159. 


Contentious  Proceedings.     Evidence.        437 

not  a  hostile  witness,  his  evidence  might  be  tested  by  that  Evidence, 
of  others.    A  hostile  witness  is  one  who  in  his  evidence 
shows  an  animus  against  the  party  producing  him.^ 

Attesting  witnesses  swearing  against  their  own  act  are 
not  to  be  refused  credit,  but  their  act  is  more  likely  to  be 
true  than  their  subsequent  parol  testimony.^ 

One  witness,  however,  suffices  in  common  form  where  Evidenoein 
the  court  is  satisfied,^  and  so  also  in  contentious  business,  o^^n^^^^^o™*' 
where  the  court  or  jury  take  a  similar  view.* 

"  If  there  is  any  rule  in  testamentary  law  firmly  estab-  The  whole 
lished,  it  is  this,  that  the  witness  shall  state  all  the  facts 
from  which  he  draws  his  conclusions  that  a  testator  was  of 
sound  mind  at  the  time  of  the  execution  of  a  testamentary 
instrument.  The  court  forms  its  judgment  principally 
from  the  facts,  and  not  from  the  opinions  of  witnesses ; 
and  many  instances  have  occurred  in  which  the  decision  of 
a  Court  of  Probate  has  been  opposed  to  the  conclusion 
drawn  by  the  witnesses,  though  the  foundation  of  each 
opinion  was  the  same  facts."  ^ 

An  executor  may  call  evidence  to  contradict  sayings  of 
attesting  witnesses  deposing  against  capacity.® 

From  the  cases  decided  upon  incomplete,  or  even  con-  Summary, 
flicting  evidence  of  due  execution,  it  will  be  gathered  that 
the  lapse  of  time,  degree  of  recollection  of  the  transaction 
by  each  particular  witness,  the  intelligence  he  evinces,  and 
appreciation  of  the  responsibility  of  the  act  of  attestation, 
and,  in  short,  all  the  incidental  circumstances  of  the  case, 
will  weigh  more  with  the  court  than  the  mere  oath  one 
way  or^the  other.^ 

Many  other  cases  have  been  decided  upon  one  or  more 

>  Coles  V.  C,  36  L.  J.,  Prob.  40 ;  *  Jtmes  v.  Goodrich,  6  Moo.  P.  C. 

1  P.  &  D.  70.  26. 

»  Parker  t.  P.,  UHw,  It,  Eo.  E.  •  Parker  v.  P.,  Milw.  Ir.  Ec.  E. 

647.  646. 

»  Winter,  4  N.  C.  147.  ^  See,  in  eflfect,  Bayliss  v.  Sayer, 

*  AnU,  Farmer  v.  Brock,    and  3  N.  C.  22. 
caees  there  died. 
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of  these  points,  but  not  having  apparently  any  distinguish- 
ing feature.^ 
Declarations.  Declarations  made  to  establish  a  oertain  position,  until 
which  position  is  established  they  are  not  evidenoe  in 
favour  of  the  party  making  them,  are  of  course  inadmissible. 
Thus,  on  an  issue  raised  by  the  Crown  of  bastardy  intes- 
tate, the  defendants  must  prove  their  relationship  before 
declarations,  oilier  than  those  of  the  deceased^  can  be  admitted, 
the  object  of  which  is  to  establish  that  relationship. 
Declarations  of  the  deceased  were  there  held  admissible.^ 

^^The  verbal  declarations  or  statements  made  by  a 
testator  in  and  about  the  making  of  Ids  will,  when 
accompanying  acts  done  by  him  in  relation  to  that  sub- 
ject, fall  within  the  well-known  principles  of  the  general 
law  of  evidence,  and  have  always  been  admitted,  although 
not  made  on  oath.  It  would  often  be  impracticable  to 
judge  of  the  quality  and  nature  of  the  acts  done,  if  the 
statements  of  the  person  doing  them,  immediately  pre- 
ceding or  accompanying  those  acts,  were  excluded  from 
view."' 

When  either  written  or  oral,  and  made  by  a  testator 
before*  or  after  the  execution  of  his  will,  they  are  ad- 
missible as  evidence  of  its  contents  when  it  has  been  lost.* 

While  on  the  one  hand  evidence  of  statements  made  by 
a  testator  subsequent  to  the  execution  of  a  will,  that  he 
intends  to  act  in  conformity  with  the  disposition  contained 
in  the  will,  is  clearly  admissible ;  it  necessarily  follows 
that  other  statements  made  by  the  testator  to  a  contrary 
effect  must  also  be  admissible.® 

The  written  statement  of  a  person  deceased  in  possession 


Ddcla  rations 
of  a  deceased 
devisee. 


1  Foot  V.  StantoHy  Dea.  &  Sw. 
19  ;  Thomas,  1  Sw.  &  T.  266  ;  Hol^ 

fate,  ibid,    261 ;     £ees,   34  L.  J., 
»rob.  66. 

»  H.  M.  F.  G.  V.  TFiinamSf  2  Sw. 
&  Tr.  492;  31  L.  J.,  Prob.  157. 


»  Johnson  v.  Li/ford,  87  L.  J., 
Prob.  65. 

*  See  also  J)oe  v.  Falmer,  16  Q. 
B.  747  ;  20  L.  J.,  Q.  B.  367. 

»  Supden  v.  Lord  St.  Lwmards,  1 
P.  D.  164  et  aeq.  * 

«  Keen  v.  K.,  3  P.  &  D.  107. 
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of  oertam  property,  in  disparagement  of  his  own  title  by  Eyidenoe. 
limiting  it  to  a  life  estate,  is  admissible  not  only  as  against 
persons  claiming  through  him,  but  also  for  strangers ;  and 
the  statement  that  he  took  the  life  interest  under  a  par- 
ticular will  is  equally  admissible,  for  it  is  a  further  limita- 
tion of  his  interest.^  Also  that  A.  and  B.  were  executors 
under  that  wiU.  And  a  copy  of  the  missing  original, 
found  in  possession  of  or  amongst  the  papers  of  the  legal 
adviser  of  either  A.  or  B.,  can  be  given  as  evidence  of  the 
contents  of  the  will.* 

"  The  declarations  of  a  deceased  relative  are  receivable  in  intereat. 
questions  of  pedigree,"  if  ante  litem  motam,  or  voluntary ; 
and  on  evidence  altundey  or  by  some  disinterested  i>erson, 
that  the  person  making  the  statement  was  related  to  the 
family  whose  pedigree  was  in  question.  Therefore,  a 
deceased's  statement  by  deed  ante  litem  fnotamy  that  a 
certain  person  was  her  sister,  sufficed  as  evidence  of  her 
relationship  to  enable  that  person  to  contest  the  deceased's 
wiU  as  her  next  of  kin.^ 

In  order  to  ascertain  whether  a  paper  writing  is  of  a  Parol  eW- 
testamentary  character,  the  court  may  admit  parol  evi-  ^^°®- 
dence,^  i.e.y  if  the  language  of  the  will  is  insufficient  to 
disclose  the  testator's  intention.^ 

An  ambiguity  on  the  face  of  a  will  may  be  explained  Ambiguities 
by  parol  evidence.^  As  where  a  testator  appoints  his 
"  said  nephew  "  executor  of  his  will,  and  he  has  two.  An 
ambiguity  of  appointment  is  here  apparent,  and  may 
be  explained  as  above.^  But  there  must  be  an  actual 
ambiguity.  Where  the  meaning  or  intention  does  not 
admit  of  two  interpretations,  the  evidence  is  excluded.® 

*  See  Sly  V.  /S.,  2  P.  D.  93.  »  Enqliahy  3  Sw.  &  Tr.  686 ;  34 
«  Ibid,,  91.  L.  J.,  Prob.  6 ;  SoberUon  v.  Smithy 
»  Smith  V.  Tehbitt,  36  L.  J.,  Plrob.      2  P.  &  D.  48. 

36.  •  Draper  v.  Hitch,  1  Ha^g.  677 ; 

*  JT.  P.  V.  Laviea,  3  Hagg.  220  ;  eeo  also  Thompwn,  36  L.  J.,  Prob. 
Janet  y,  Nicolay,  2  Bob.  292  ;  Marf  17  ;  KickalU,  34  L.  J.,  Prob.  103. 
deny  1  Sw.  &  Tr.  642.  "  Grant  y,  O,,  39  L.  J.,  Prob.  17. 

s  Feel,  39  L.  J.,  Prob.  36. 
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It  is  only  admitted  when  it  explains  fully  the  ambigoify.^ 
To  justify  its  admission,  the  ambiguity  must  be  on  flie 
face  of  the  paper,  and  the  facts  alleged  and  to  be  preyed 
must  completely  remove  that  ambiguity.* 

The  principles  of  law  applicable  to  parol  evidence  and 
to  patent  and  latent  ambiguities  in  court«  of  law  and 
equity  do  not  apply  to  probate  cases,  in  which  thequefltion 
is  not  what  intention  ought  to  be  assigned  to  the  words  of 
a  given  written  pai>er,  but  to  what  intent  does  a  given 
written  paper  express  the  testamentary  intentions  of  the 
deceased.* 

Where  a  will  has  nothing  doubtful  or  inoongmous  on 
the  face  of  it,  suggesting  itself  the  probability  of  some 
casual  error,  to  account  for  this  in  the  body  of  the  will, 
extrinsic  evidence,  of  the  testator  having  meant  other  than 
the  will  expresses,  is  inadmissible,  as  the  court,  after  and 
notwithstanding  such  evidence,  would  still  be  bound  to 
pronounce  for  the  will.* 

A  complete  blank  cannot  be  filled  up  by  parol  testi- 
mony, however  strong.     Thus,  a  legacy  to  Mr.  

cannot  have  any  oflfect  given  to  it ;  *  nor  a  legacy  to  Lady 

— .^    But  if  there  are  any  words  to  which  a  reasonable 

meaning  may  be  attached,  parol  evidence  may  be  resorted  to 
to  show  what  that  meaning  is.  Thus,  a  legacy  to  a  person 
described  by  an  initial,  as,  to  Mrs.  C,  admits  of  expla- 
nation, as  by  showing  that  the  testator  was  accustomed 
to  speak  of  a  particular  person  by  the  initial  of  her 


name. 


7 


And  where  a  blank  was  left  for  the  Christian  name^' 


*  B^arrison  v.  Stom^  2  Hagg.  537 ; 
Shadbolt  v.  Waugh,  3  Hagg.  670. 

'  Draper  v.  Jlitch^  ante ;  and 
Faweett  v.  Jones,  3  Phill.  434. 

'  See  Guardhouse  y.  Blackburn,  1 
P.  &  D.  112  ^^  seq.,  where  Sir  J.  P. 
Wilde,  in  a  very  learned  decision, 
paases  in  review  the  more  im- 
portant preceding  questions  on  this 
point. 


*  Bayldon  v.  B.,  3  Add.  232 ;  and 
Mitchell  V.  Gard,  3  Sw.  &  Tr.  80. 

*  Bayli*  v.   Attorney 'GeneraL  2 
Atk.  239. 

•  Hunt  V.  Eort,  3  Bro.  C.  C.  311. 
'  Abbot  V.  Mastie,  3  Vee.  148; 

and  Clayton  v.  Lord  Nugent.  13  M. 
&  W.  207. 

•  Price  V.  Page,  4  Vee.  680 ;  D$ 
Rozay,  2  P.  D.  69. 
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parol  eyidence  has    been  admitted  to  show  what  was  firidenoe. 
intended. 

A  wrong  date  upon  a  will  has  been  set  right  by  parol  A  wrong  date, 
eyidence.    A  testatrix  made  a  wiU  in  1858,  and  subse- 
quently made  another  will  containing  a  clause  of  revoca- 
tion dated  1855.    Evidence  was  admitted  to  prove  that 
1855  was  written  in  mistake  for  1865.^ 

It  is  admissible  to  prove  the  contents  of  a  second  wiU  A  destroyed 
which  has  been  destroyed,  when  the  first  is  still  in  exis-       '  . 
tenoe.^ 

One  object  of  the  statute^  was  to  prevent  proof  of  "WTien  parol 
cancellation  of  wills  under  it  by  parol  evidence.  Hence,  a  apSSaf 
will  of  realty  and  copyhold  was  held  not  to  be  revoked  as 
to  the  former,  but  as  to  copyhold,  to  which  the  Statute  of 
Frauds  did  not  apply,  and  which  was  a  case  of  revocation 
at  common  law  requiring  only  evidence  of  intention,  evi- 
dence of  an  imperfect  act  or  a  mere  attempt  would  suffice.^ 

The  result  of  the  authorities,  both  before  and  since  the  ParoleTidenoe 
late  act  (1837),  is,  that  when  there  is  a  reference  in  a  duly  ^'o^^'^'*" 
executed  testamentary  instrument  to  another  testamentary 
instrument,  in  such  terms  as  to  make  it  capable  of  identi- 
fication, the  subject  is  necessarily  one  for  parol  evidence ; 
and  when  the  parol  evidence  sufficiently  proves  that  imder 
the  existing  circumstances  there  is  no  doubt  as  to  the 
instrument,  it  is  no  objection  to  it  that,  by  possibility, 
circumstances  might  have  existed,  in  which  the  instru- 
ment referred  to  could  not  have  been  identified.^ 

A  reference  in  a  will  may  be  in  such  terms  as  to  exclude  Exolosion  of 
parol  testimony,  as  where  it  is  to  papers  not  yet  trntteuj  S^®^" 
or  where  the  description  is  so  vague  as  to  be  incapable  of 
being  applied  to  any  instrument  in  particular:  but  the 
authorities  seem  clearly  to  establish  that  where  there  is 
a  reference  to  any  written  documenff  described  as  then 

*  B^el  V.  R,,  36  L.  J.,  Prob.  121.  *  Allen  v.  Maddoek,  11  Moo.  P.  C. 

»  Broum,  1  Sw.  &  Tr.  32.  461 ;   Dea.   &  8w.   325 ;   see  also 

'  Of  Frauds.  Orevea,    1  Sw.    &   Tr.    260 ;    and 

<  S  A.  &  E.  12.  Almasino,  ibid.  510. 
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existinffy  in  suoh  terms  that  it  is  capable  of  being  asoov 
tained,  parol  eyidence  is  admissible  to  ascertain  it,  and  ibe 
only  question  then  is,  whether  the  evidence  is  sufiBcient  for 
the  purpose.^ 

'*  Where  a  dulj  executed  paper  contains  a  leferenoe  to 
another  testamentary  paper,  the  court  is  at  liberty,  by 
parol  eyidence,  to  ascertain  all  the  circumstances  of  the 
case,  so  as  to  place  itself  as  far  as  possible  in  the  sitaation 
of  the  testator,  the  meaning  of  whose  language  it  is  called 
upon  to  declare,  for  on  such  occasions  the  Court  of  Pro- 
bate is  to  some  extent  a  court  of  construction  ;  but  paid 
eyidence  is  inadmissible  to  prove  intention."' 

It  is  necessary  to  remember  the  distinction  between  the 
admissibility  of  evidence  to  prove  a  testamentary  paper,  and 
of  evidence  to  explain  its  meaning,  which  is,  that  direct 
evidence  of  intention,  declarations  of  the  testator  by  word, 
or  in  writing,  and  other  testimony'  of  a  similar  character, 
are  admissible,  when  the  will  is  disputed,  to  prove  that  it  is 
a  will,  but  that  no  such  evidence  can  be  received  in  order 
to  explain  the  expressions  which  he  has  used.  And  this 
decision  was  strictly  adhered  to  in  a  case  which  followed 
it  in  the  same  year,  where  the  description  of  the  paper  in 
question  was  so  vague,  as  to  induce  the  court  to  exclude 
parol  evidence  of  its  identity.* 

If  a  will  duly  executed  is  destroyed  in  the  lifetime  cf 
the  testator,  without  lus  authority,  it  may  be  established 
upon  Eatisf  actory  proof  being  given  of  its  having  been  so 
destroyed,  and  also  of  its  contents.^  And  where  a  will 
was  lost,  no  copy  was  in  existence,  and  the  attesting 
witnesses  were  both  dead,  the  Prerogative  Court  granted 
probate  on  an  uncontradicted  affidavit  of  these  facts,  and 
of  the  contents  of  the  will.^    The  contents  of  a  lost  will, 


1  A,  V.  Af.y  II  Moo.  P.  C.  464. 
'  AlmonnOy  supra. 
»  AUm  V.  M.,  11  Moo.  P.  C.  440, 
454,  461 ;  AlmotinOy  tuproy  p.  441. 
«  Orevesy  1  8w.  &  Tr.  260. 


*  Trnelyan  v.  T.,  1  PhilL  153; 
Bn^n  V.  B.J  27  L.  J.,  Q.  B.  178; 
BrotcHf  ibid,  Prob.  20  ;  and  see 
Jlelyar  y.  S.,  1  Loe,  472. 

«  Valianee  v.  F.,  1  Hagg.  694. 
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like  those  of  any  other  lost  instromeiit,  may  be  proved  by  Eyidence. 
seoondary  eyidence,^  and  one  satisfactory  witness  will  suffice.^ 

If  the  execution  of  a  will  by  a  competent  testator  be  Presumption, 
duly  proved,  the  presumption  is,  that  he  was  cognizant  of 
the  contents,  and  that  the  instrument  expresses  his  will, 
unless  some  other  circumstance  leads  to  a  different  condu* 
sion,  or  renders  it  too  doubtful  for  the  court  to  act  upon 
that  presimiption.' 

The  oiius  probandi  lies  in  every  case  upon  the  party  The  onus 
propounding  a  will,  and  he  must  satisfy  the  conscience  of  ^^ 
the  court  that  the  instrument  so  propounded  is  the  last 
will  of  a  free  and  capable  testator.*    The  onm  of  proof  of 
any  fact  alleged  in  a  probate  suit  is  on  the  party  who 
alleges  it.*    Undue  influence  must  imdoubtedly  be  proved.® 

SemblCy — The  variance  between  the  allegation  and  proof  Of  plea  and 
in  a  testamentary  cause  is  immaterial,  if  enough  of  the  ^"^  * 
allegation  is  proved  to  entitle  the  party  to  probate.^ 

The  opinions  of  scientific  witnesses  are  admissible  in  Sdentifio 
evidence,  not  only  where  they  rest  on  the  personal  obser-  "^^®"*®"' 
vation  of  the  witness  himself,  and  on  the  facts  within  his 
own  knowledge,  but  even  where  they  are  merely  founded 
an  the  case  as  proved  by  otlier  tcitnesses  at  the  trial.* 

A  verdict  in  another  court  in  relation  to  the  validity  of  Evidence  of  a 
a  will,  was  rejected  in  the  Prerogative  Court  of  Canter-  ^ 
bury,  as  the  evidence  upon  which  the  verdict  was  given 
was  not  before  the  Prerogative  Court.® 

On  an  affidavit  of  due  execution  by  an  attesting  witness  Conflict  of 
to  precede  probate  in  common  form,  it  was  granted.     On  ®^^®^^' 
his  death  the  other  attesting  witness,  for  the  first  time, 

I  See  also -Browl  V.J?.,  SE.&B.  »  SarrU  y,  Berrall,  1  Sw.  &Tr. 

876.  163. 

*  Suffden  t.  Lord  St,  Leonards,  1  *  Boyse  v.  Bouborouffhy  6  H.  L. 

P.  D.  164.  61 ;  see  Jonet  v.  Oodrieh,  6  Moo. 

»  Browning  v.  Budd^  6  Moo.  P.  C.  P.  C.  20. 

436.  '  HitehingtY.  Wood,  2  Moo.  P.  C. 

«  Berry  t.  Butlin,  1  Curt.  638 ;  366. 

see  also  OreviUe  v.  Tylee,  7  Moo.  P.  *  Taylor  on  Eyidence,  para.  1421 

O.  329  ;  and  Mitehell  v.  ThomaSy  6  (vol.  2),  7th  ed. 

Moo.  P.  C.  160  ;  Browning  t.  Budd,  '  3  Magg.  265. 
6  Moo.  P.  C.  430. 
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Example. 


denied  due  execution.  In  a  suit  oonoeming  the  validiiy 
of  the  will,  this  evidence  was,  however,  rejected  as  unsaiaa- 
f actory,  and  probate  was  granted  in  solemn  form.^ 

The  cross-examining  counsel  may  look  at  a  witneas's 
notes  made  to  refresh  his  memory ;  but  if  he  looks  at 
letters,  he  must  put  them  in  evidence  if  required  by  the 
other  side.^ 

Commissions  issued  under  C.  F.  A.  1857,'  are  in  the 
discretion  of  the  court  where  the  witness  was  abroad  or 
unable  to  attend,  and  the  evidence  was  neoessary. 

A  surviving  attesting  witness  to  the  execution  of  a  will, 
who  was  shown  on  affidavit  to  be  too  ill  to  attend,  and  sixiy* 
five  years  of  age,  and  a  necessary  witness  in  proof  of  the 
plaintiff's  case,  was  ordered  to  be  examined  on  oommis- 
sion.* 

Where,  in  probate  in  solemn  form,  due  execution  of  a 


1  Wright  V.  Rogert^  38  L.  J., 
Prob.  67. 

'  Palmer  v.  Maclean^  1  Sw.  &  Tr. 
151. 

'Sect.32.  "Provided,  that  where 
a  witness  in  any  such  matter  is  out 
of  the  jurisdiction  of  the  court,  or 
where,  by  reason  of  his  illness  or 
otherwise,  the  court  shall  not  think 
fit  to  enforce  the  attendance  of  the 
witness  in  open  court,  it  shall  be 
lawful  for  tne  court  to  order  a 
commission  to  issue  for  the  exami- 
nation of  such  witness  on  oath, 
upon  interrogatories  or  otherwise, 
or  if  the  witness  be  within  the  juris- 
diction of  the  court  to  order  the  exa- 
mination of  such  witness  on  oath, 
upon  interrogatories  or  otherwise, 
before  any  officer  of  the  said  court, 
or  other  person  to  be  named  in  such 
order  for  the  purpose ;  and  all  the 
powers  given  to  the  courts  of  law  at 
Westminster  by  the  acts  of  the 
thirteenth  year  of  King  George  the 
Third,  chapter  sixty-tnree,  and  of 
the  first  year  of  King  William  the 
Fourth,  chapter  twenty-two,  for 
enabling  the  courts  of  law  at  West- 
minster to  issue  oonmiissions  and 
give  orders  for  the  examination  of 


witnesses  in  actions  depending  in 
such  courts,  and  to  enforce  snob 
examination,  and  aU  the  jnorisioDi 
of  the  said  acts,  and  of  any  other 
acts  for  enforcing  or  otherwise  i^- 
plicable  to  such  examination,  and 
the  witnesses  examined,  shaU  ex- 
tend and  be  applicable  to  the  said 
Court  of  Probate  and  to  the  exand- 
nation  of  witnesses  under  the  com- 
missions and  orders  of  the  said 
court,  and  to  the  witnesses  exa- 
mined, as  if  such  oourt  were  one 
of  the  courts  of  law  at  Westminster, 
and  the  matter  before  it  were  an 
action  pending  in  such  ooort." 

*  Broicn  v.  B.,  88  L.  J.,  Ptt)b.  78. 
A  conmiission  abroad  to  prove 
the  law  of  a  partioalar  coantrr, 
when  it  was  not  shown  that  the 
witnesses  at  the  trial  could  not 
prove  it,  was  refused ;  M.  Mwhimy 
1  P.  D.  107,  affirmed  on  appeal. 
As  to  the  admission  of  persons  to 
the  examiner's  office,  see  Re  Western 
of  Canada  Oil  Co.,  25  W.  R.  787, 
where  only  parties,  counsel,  and 
plaintiffs  were  admitted ;  and  as  to 
admission  of  irregfularly  taken  de« 
positions,  see  BolUm  y.  2^.,  2  CSb. 
D.  217. 
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will  is  in  issue,  and  an  attesting  witness  is  abroad,  the  OommisaionB. 
court  has  directed  a  commission  to  examine  the  witness 
with  the  original  will  before  him.  It  was  objected  here, 
that  the  other  witness  ip  England  should  be  first  exa- 
mined, but  the  party  propounding  the  will  did  not  propose  . .  , 
to  call  him.  On  further  objection  to  this,  the  court  held 
the  ordinary  rules  of  evidence  at  common  law  applicable,^ 
and  also  held  only  one  witness  necessary. 

6.  An  order  for  a  commissioii  to  examine  witnesses  shall  be  in  Order  for  and 
the  Form  No.  36  in  Appendix  K.,  and  the  writ  of  commission  shall  form  of  com- 
be in  the  Form  No.  13  m  Appendix  J.,  with  such  yariations  as  cir-  mission, 
cumstances  may  require. 

On  motion  for  a  commission  to  examine  witnesses  abroad, 
the  affidavit  must  state  their  names.^ 

Before  a  requisition  for  the  examination  of  witnesses  Death  of 
abroad  in  a  business  of  proving  a  will  had  been  executed,  P**^^- 
both  the  pai'ties  to  the  suit  had  died.  On  motion  that  the 
evidence  taken  after  the  death  of  one  of  them  might  be 
received  by  consent,  the  court  held  that  the  evidence 
must  be  recommenced  from  the  time  when  one  of  the 
parties  died.* 

Executors  applied  for  a  commission  to  examine  a  witness  Commission 
in  London  on  an  affidavit  that  he  was  "an  elderly  person."  ^^tuM^^^" 
Upon  opposition  to  this  course,  the  court,  seeing  no 
objection  to  the  commission,  issued  it,  as  the  evidence  was 
stated  to  be  most  material,  but  made  it  clearly  imderstood 
that  any  proposal  to  read  the  evidence  at  the  trial  would 
be  open  to  every  objection,  and  that  the  strictest  proof 
would  be  required  of  inability  to  produce  the  witness.* 

Evidence  on  commission  should  be  taken  in  the  form  of  Eyidence  how 
a  narrative.  tobetakenon 

commissioQ. 

7.  The  court  or  a  judge  may  in  any  cause  or  matter  at  any  stage  Attendanoe 
of  the  proceedings  order  the  attendance  of  any  person  for  the  andproduo- 

^  Under  8.   33  of  the  Probate  D.  24. 

Act  of  1867,  ante^  p.  433.    Fortter  '  Best  v.  Ji»fey,  1  N.  0.  612. 

V.  jP.,  33  L.  J.,  Prob.  113.  *  McPherson  v.  Pamell,  40  L.  J., 

»  Byves  V.  The  Att.-Oen.,  1  P.  &  Prob.  30. 
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for  it. 

lie  questions 
objected  to. 


On  disobeying 
subpoena. 


Objection  by 
witness  to 
question. 


purpose  of  producing  any  writings  or  oilier  documents  named  in 
the  order  wnich  the  court  or  judge  may  think  fit  to  be  produced: 
Provided  that  no  person  shall  be  compelled  to  pit>duce  under  any 
such  order  any  writing  or  other  document  which  he  could  not  be 
comx)elled  to  produce  at  the  hearing  or  trial. 

8.  Any  person  ^41f  ully  disobeying  any  order  requiring  his  attend- 
ance for  me  purpose  of  being  examined,  or  producing  any  doca- 
ment,  shall  Ik)  deemed  guilty  of  contempt  oi  court,  and  may  bo 
dealt  with  accordingly. 

9.  Any  person  ro<quired  to  attend  for  the  purjKMe  of  being  exa- 
mined or  of  producing  any  document,  shall  bo  entitled  to  the  like 
conduct-money  and  jmyment  for  expenses  and  loss  of  time  as  upon 
attendance  at  a  trial  in  court. 

10.  Where  any  witness  or  person  is  ordered  to  be  examined  befoie 
any  officer  of  the  court,  or  before  any  person  appointed  for  the  pur- 
pose, the  person  taking  the  examination  shall  De  furnished  by  the 
party  on  whoso  application  the  order  was  made  with  a  copy  of  the 
writ  and  pleadings,  if  any,  or  with  a  copy  of  Ihe  documents  neces- 
sary to  inform  the  person  taking  the  examination  of  the  questuni 
at  issue  between  the  parties. 

11.  The  examination  shall  take  place  in  the  presence  of  the 
parties,  their  coimsel,  solicitors,  or  agents,  and  the  witnesses  whall 
be  Bubioct  to  cross-examination  and  re-examination. 

12.  The  depositions  taken  before  on  officer  of  the  court,  or 
before  any  otncr  person  anpointed  to  take  the  examination,  ahall 
be  taken  down  in  writing  by  or  in  the  presence  of  the  examiner, 
not  ordinarily  by  question  and  answer,  out  so  as  to  reprosent  as 
nearly  as  may  be  the  statement  of  the  witness,  and  -when  com- 
pleted shall  bo  read  oyer  to  the  witness  and  signed  by  him  in  the 

fresonce  of  the  parties,  or  such  of  them  as  may  think  fit  to  attend, 
f  the  witness  shall  refuse  to  sign  the  depositions,  the  examiner 
shall  sign  the  same.  The  examiner  may  put  down  any  particular 
question  or  answer  if  there  should  appear  any  special  reason  for 
doing  so,  and  may  put  any  question  to  the  witness  as  to  the 
meaning  of  any  answer,  or  as  to  any  matter  arising  in  the  course 
of  the  examination.  Any  questions  which  may  i)e  objected  to 
shall  bo  taken  down  by  me  examiner  in  the  depositions,  and  he 
shall  state  his  opinion  thereon  to  the  counsel,  sohcitors,  or  parties, 
and  shall  refer  to  such  statement  in  the  depositions,  but  he  ab^^H 
not  haye  power  to  decide  upon  the  materiahty  or  relevancy  of  any 
question. 

13.  If  any  person  duly  summoned  by  mbpmna  to  attend  for 
examination  snail  refuse  to  attend,  or  if,  haying  attended,  he  i^h^^H 
refuse  to  be  sworn  or  to  answer  any  lawful  question,  a  certificate 
of  such  refusal,  signed  by  the  examiner,  shall  be  filed  at  the  central 
office,  and  thereupon  the  party  requiring  the  attendance  of  tiie 
witness  may  apply  to  the  court  or  a  judge  ex  parte  or  on  notice  for 
an  order  directing  the  witness  to  attend,  or  to  be  sworn,  or  to 
answer  any  question,  as  the  case  may  be. 

14.  If  any  witness  shall  object  to  any  question  which  may  be 
put  to  him  before  an  examiner,  the  question  so  put,  and  the  objec- 
tion of  the  witness  thereto,  shall  be  taken  down  by  the  examiner, 
and  transmitted  by  him  to  the  central  office  to  be  there  filed,  and 
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the  validity  of  the  objection  shall  be  deoided  by  the  court  or  a  Witnesses, 
judge. 

15.  In  any  case  under  the  two  last  preceding  Bules,  the  court  or  Witness  may 
a  judge  shall  haye  power  to  order  the  witness  to  pay  any  costs  be  ordered  to 
occasioned  by  his  refusal  or  objection.  pay  costs 

16.  When  the  examination  of  any  witness  before  any  examiner  under  Roles 
shall  have  been  concluded,  the  origmal  depositions,  authenticated  13  ft&d  14. 
by  the  signature  of  the  examiner,  shall  be  transmitted  by  hini  to  Transmission 
the  central  office,  and  there  filed.  of  depositions 

17.  The  person  taking  the  examination  of  a  witness  under  these  to  oentral 
Bules  may,  and  if  need  be  shall,  make  a  special  report  to  the  court  office, 
touching  such  examination  and  the  conduct  or  absence  of  any  wit-  Examiner's 
ness  or  other  person  thereon,  and  the  court  or  a  judge  may  direct  special  re- 
such  proceedings  and  make  such  order  as  upon  the  rejwrt  they  or  port. 

he  may  think  j  ust. 

18.  Except  where  by  this  Order  otherwise  provided,  or  directed  J^^  tendering 
by  the  court  or  a  judge,  no  deposition  shall  be  given  in  evidence  at  deposition  at 
the  hearing  or  trial  of  the  cause  or  matter  without  the  consent  of  trial. 

the  party  against  whom  the  same  may  be  offered,  unless  the  court 
or  pudge  is  satisfied  that  the  deponent  is  dead,  or  beyond  the 
jurisdiction  of  the  court,  or  imable  from  sickness  or  other  infirmity 
to  attend  the  hearing  or  trial,  in  any  of  which  cases  the  depositions 
certified  under  the  hand  of  the  person  taking  the  examination  shall 
be  admissible  in  evidence  saving  all  just  exceptions  without  proof 
of  the  signature  to  such  certificate. 

19.  Any  officer  of  the  court,  or  other  person  directed  to  take  the  Officers  of 
examination  of  any  witness  or  person,  may  administer  oaths.  court  and 

20.  Any  party  in  any  cause  or  matter  may  by  Buhpana  ad  commissioners 
testificandum  or  duces  tecum  require  the  attendance  of  any  witness  may  adminis- 
before  an  officer  of  the  court,  or  other  person  appointed  to  take  ter  oaths, 
the  examination,  for  the  purpose  of  using  his  evidence  upon  any  Any  party 
proceeding  in  the  cause  or  matter  in  like  manner  as  such  witness  may  subpcona 
would  be  bound  to  attend  and  be  examined  at  the  hearing  or  trial ;  a  witness  in 
and  any  party  or  witness  having  made  an  affidavit  to  be  used  or  ^^7  matter, 
which  shall  be  used  on  any  proceeding  in  the  cause  or  matter  shall  ^^• 

be  bound  on  being  served  with  such  suhpcena  to  attend  before  such 
officer  or  person  for  cross-examination. 

In  addition  to  those  of  the  rules  under  this  Order  whioh  Production  of 
relate  to  the  production  of  documents  and  attendance  of  P*P®"- 
persons  for  examination  touching  testamentary  matters, 
there  are  special  powers  conferred  by  the  Probate  Acts.^ 

21.  Evidence  taken  subsequently  to  the  hearing  or  trial  of  any  ^^©©a^ter 
cause  or  matter  shall  bo  taken  as  nearly  as  may  be  in  the  same  ^"v  ^^'^ 
manner  as  evidence  taken  at  or  with  a  view  to  a  tnal.  tod.** 

22.  The  practice  with  reference  to  the  examination,  cross-exami-  jj 

nation,  and  re-examination  of  witnesses  at  a  txial  shall  extend  and  iiSfl^^'**''*^ 
be  applicable  to  evidence  taken  in  any  cause  or  matter  at  any  stage.  ^^^[^H 

to  be  Qni« 
'  See  ante,  p.  320.  versal. 
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23.  The  practice  of  the  court  with  respect  to  evidence  at  a  IzisI, 
when  applied  to  evidence  to  be  taken  before  an  officer  of  the  comt 
or  other  person  in  any  cause  or  matter  after  the  hearing  or  trial, 
shall  be  subject  to  any  special  directions  which  may  be  giren  in 
any  case. 

24.  No  affidavit  or  deposition  filed  or  made  before  issue  j<nned  in 
any  cause  or  matter  shall,  without  special  leave  of  the  court  or  i 
judge,  bo  received  at  the  hearing  or  triar thereof,  unlefis  within  one 
month  after  issue  joined,  or  within  such  longer  time  as  maybe 
allowed  by  special  leave  of  the  court  or  a  judge,  notice  in  wiiting 
shall  have  been  given  by  the  party  intending  to  use  the  same  to  the 
opi>osite  partj  of  his  intention  in  that  behalf. 

25.  All  evidence  taken  at  the  hearing  or  trial  of  any  cause  or 
matter  may  be  used  in  any  subsequent  proceedings  in  the  same 
cause  or  matter. 

35.  Any  person  who  would,  imder  the  circamstances  alleged  by 
him  to  exist,  become  entitled,  upon  the  happening  of  any  fatme 
event,  to  any  honour,  title,  dignity  or  office,  or  to  any  estate  or 
interest  in  any  property,  real  or  personal,  Ihe  right  or  claim  to 
which  cannot  by  him  hie  brought  to  trial  before  we  happening  of 
such  event,  may  commence  an  action  to  perpetuate  any  testimonj 
which  may  be  material  for  estabUshin^  such  right  or  claim. 

36.  In  all  actions  to  perpetuate  testimony  touching  any  honour, 
title,  dignity  or  office,  or  any  other  matter  or  thing  in  whidi  tiie 
Crown  may  have  any  estate  or  interest,  the  attorney-general  maj 
be  made  a  defendant,  and  in  aU  proceedings  in  which  the  dcjwa- 
tions  taken  in  any  such  action,  in  which  the  attorney-general  iru 
BO  made  a  defendant,  ma^  be  offered  in  evidence,  such  depositions 
shall  bo  admissible,  notwithstanding  any  objection  to  suda  deposi- 
tions upon  the  ground  that  the  Crown  was  not  a  party  to  the  actioa 
in  which  such  deiwsitions  wore  taken. 

37.  Witnesses  shall  not  be  examined  to  perpetuate  testimony 
unless  an  action  has  been  commenced  for  the  purpose. 

38.  No  action  to  perpetuate  the  testimony  of  witnesses  shall  be 
set  down  for  tiial. 

Ord.  XXXVIII.,  ante,  p.  316. 

Ord.  XXXIX.  r.  1.  Every  motion  for  a  new  trial  or  to  set  aside 
a  verdict,  finding,  or  judgment,  shall  be  made  (l)in  every  cause  or 
matter  b^  the  principal  act  assigned  to  the  Probate,  Divorce, 
and  Admiralty  l)ivision,  where  there  has  been  a  trial  thereof  or 
of  2Lnj  issue  therein  with  a  jury,  to  a  Divisional  Court  of  that 
Division,  one  of  the  judg^es  of  which  shall  (when  practicable)  sit  on 
the  hearing  of  such  motion ;  (2)  in  everv  other  cause  or  matter, 
whore  there  has  been  a  trial  tnoreof  or  of  any  issue  therein  witii  a 
jury,  to  a  Divisional  Court  of  the  Queen's  Bench  Division ;  and 
r3)  where  there  has  been  a  trial  without  a  jury,  by  appeal  to  the 
Court  of  Appeal.* 

2.  No  juage  shall  sit  on  the  hearing  of  any  motion  for  a  new  trill 
in  any  cause  or  matter  tried  with  a  jury  before  himself. 

*  A  judgment  may,  it  seems,  be  motion ;  Seutt  v.  Freeman ,  2  Q.  B. 
signed  in  a  comity  court  without      D.  177. 
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3.  Every  application  for  a  new  trial  shall  be  by  notice  of  motion,  New  Trial, 
and  no  rulo  »i«i,  order  to  show  cause,  or  formal  proceeding  other  Application 
than  such  notice  of  motion,  shall  be  made  or  taken.    The  notice  for. 

shall  state  the  grounds  of  the  application,  and  whether  all  or  part 
only  of  the  verdict  or  findings  is  complained  of.^ 

4.  The  notice  of  motion  shall  be  an  eight  days'  notice,  and  shall  Length  of 
be  served  within  the  times  following:  viz.,  if  the  trial  has  taken  notice, 
place  in  London  or  Middlesex,  within  eight  days  after  the  trial ;  if 

the  trial  has  taken  place  elsewhere  than  in  London  or  Middlesex, 
within  seven  days  after  the  last  day  of  sitting  on  the  circuits  for 
England  and  Wales  during  which  the  trial  shall  have  taken  place. 
The  time  of  the  vacations  shall  not  be  reckoned  in  the  computation 
of  the  time  for  serving  the  notice  of  motion.' 

5.  The  notice  may  be  amended  at  any  time  by  leave  of  the  court  Amendment 
or  a  judge  on  such  terms  as  the  court  or  judge  may  think  just.         of  notice. 

The  Probate  Court,  following  the  eommon  law  practice, 
on  a  formal  motion  for  a  new  trial  in  time,  but  before  the 
applicant's  affidavits  could  be  procured,  adjourned  the  hear- 
ing to  give  the  time  requisite.^ 

A  rehearing  or  new  trial  was  recently  applied  for  under 
the  old  rules ;  it  was  optional  with  the  parties  to  treat  the 
judge's  decision  on  the  facts  as  a  final  decree  in  the  cause, 
or  to  appeal  from  it  at  once.* 

6.  A  new  trial  shall  not  be  granted  on  the  ground  of  misdirection  Ground  of 
or  of  the  improper  admission  or  rejection  of  evidence,  or  because  new  trial, 
the  verdict  of  tno  juiy  was  not  ta&en  upon  a  question  which  the 

judge  at  the  trial  was  not  asked  to  leave  to  them,  unless  in  the 
opinion  of  the  court  to  which  the  application  is  made  some  sub- 
stantial wrong  or  miscarriage  has  been  thereby  occasioned  in  the 
trial ;  and  if  it  appear  to  such  coiirt  that  such  wrong  or  miscarriage 
affects  part  only  of  the  matter  in  controversy,  or  some  or  one  oiuy 
of  the  parties,  me  court  may  give  final  judgment  as  to  part  thereof, 
or  some  or  one  only  of  the  parties,  and  direct  a  new  trial  as  to  the 
other  part  only,  or  as  to  the  other  party  or  parties.* 


*  Lloyd  v.  LewiB,  2  Ex.  D.  7. 

2  Hart  Y.  City  of  Land.  £.  P.  Co,, 
3  Q.  B.  D.  19  ;  see  R.  6th  of  De- 
cember, 1876  ;  London  y.  Roffey,  W. 
N.  17th  November,  1877,  p.  220 ; 
8  Q.  B.  D.  6. 

'  Young  y.  Dendy,  36  L.  J.,  Prob. 
43. 

69  C.  B.  An  application  for  a 
new  trial  of  an  issue  tried  before  a 
jury  may  be  made  to  the  court  by 
motion  within  fourteen  days  from 
the  day  on  which  the  issue  was 
tried  if  the  court  bo  then  sitting,  if 
not,  on  the  first  motion  day  after 
the  expiration  of  the  fourteen  days. 

D. 


60  C.  B.  An  application  for  a 
rehearing  of  a  cause  heard  before 
the  judge  without  a  jory,  and  in 
which  evidence  has  been  given  vivd 
voce,  may  be  made  by  motion  with- 
in fourteen  days  from  the  dav  on 
which  the  same  was  heard,  if  the 
court  be  then  sitting,  if  not,  on  the 
first  motion  day  after  the  expira- 
tion of  the  fourteen  days. 

*  Suffden  v.  Lord  St.  Leonards,  1  P. 
D.  212,  Rules  69,  60  C.  B.  1862, 
ante, 

*  Oattlery.  Henderson,  2  Q,  B.J). 
676  ;  see  also  Purnell  v.  CHreat  Wes' 
tern  Railway,  1  Q.  B.  D.  636,  as  to 
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Courts. 


A  rule  for  a  new  trial  having  been  discharged,  on  appli- 
cation for  leave  to  appeal  against  the  discharge  was  re- 
jected on  the  ground  that  the  right  existed  under  the 
terms  of  the  Probate  Act  of  1857,  s.  39,*  as  soon  as  there 
was  any  appeal  against  the  final  decree  of  the  court.  The 
court  here  stayed  probate,  to  give  time  for  a  motion  for  a 
new  trial,  and,  on  deciding  it,  in  due  course  removed  all 
restrictiou  against  delivery  out  of  the  probate.* 

The  Probate  Court  had  not  power  to  order  new  trials  of 
probate  cases  already  tried  in  County  Courts,  and  within 
their  jurisdiction.  On  trial  the  County  Courts  might 
pronounce  a  decree,  which  would  be  duly  certified  to  the 
district  probate  registrar,'  and  he  woidd  issue  a  grant 
thereupon.  The  proper  course  was  to  appeal  to  the  Pro- 
bate Court  under  section  58,*  on  questions  of  law,  or  ad- 
missibility of  evidence.  On  questions  of  fact,  the  County 
Court  jurisdiction  was  exclusive.* 


a  new  trial  when  the  verdict  is 
against  one  or  two  defendants,  and 
on  notice.  The  period  within  which 
a  right  of  appeal  lies  from  the  ver- 
dict of  a  jury  commences  at  their  dis- 
charge; Shaw  V.  Hope,  'lb  W.  R.  729. 
*  Sect.  39,  **Auy  person  con- 
sidering himself  aggrieved  by  any 
final  or  interlocutory  decree  or 
order  of  the  Court  of  Probate  may 
appeal  therefrom  to  the  House  of 
Lords:  Provided  always,  that  no 
appeal  from  any  interlocutory  order 
of  the  Court  of  Probate  shall  be 
made  without  leave  of  the  Court  of 
Probate  first  obtained,  but  on  the 
hearing  of  an  apj)eal  from  any 
final  decree  aU  interlocutory  orders 
complained  of  shall  be  considered 
as  under  appeal  as  well  as  the  final 

2  Smith  V.  Atkins,  39  L.  J.,  Prob. 
78 

3  20  &  21  Vict.  c.  77,  s.  65, 
<*  On  a  decree  being  made  by  a 
judge  of  a  county  court  for  the 
grant  or  revocation  of  a  probate  or 
administration  in  any  such  cause, 
the  registrar  of  the  coutty  court 
shall  transmit  to  the  district  regis- 
trar of  the  district  in  which  it  shall 
have  been  sworn  that  the  deceased 


had  at  the  timo  of  his  decease  his 
fixed  place  of  abode  a  certificate 
under  the  seal  of  the  county  court 
of  such  decree  having  been  made, 
and  thereupon,  on  the  application 
of  the  party  or  parties  in  favour  of 
whom  such  decree  shall  have  been 
made,  a  probate  or  administration 
in  compliance  with  surh  decree 
shall  be  issued  from  such  district 
registry ;  or,  as  the  case  may 
require,  the  probate  or  letters  ot 
administration  theretofore  granted 
shall  be  recalled  or  varied  by  the 
district  registrar  according  to  the 
effect  of  such  decree." 

*  Sect.  58,  "Any  party  who 
shaU  be  dissatisfied' with  the  de- 
termination of  the  judge  of  the 
county  court  in  point  of  law,  or 
upon  the  admission  or  rejection  of 
any  evidence  in  any  matter  or 
cause  under  this  act,  may  appeal 
from  the  same  to  the  Court  of 
Probate,  in  such  manner  and  sub- 
ject to  such  regulations  as  may  be 
provided  by  the  rules  and  orders 
to  be  made  under  this  act,  and  the 
decision  of  the  Court  of  Probate  on 
such  appeal  shall  be  final.*' 

»  Lealley  v.  Veryard,  35  L.  J., 
Prob.  127  ;  and  1  P.  k  D.  195. 
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A  misdirection,  or  not  fully  directing  the  jury  on  the  New  Trial, 
law,  are  grounds  for  a  motion  to  the  Court  of  Appeal, 
founded  on  an  exception  entered  on  the  record.     In  the 
absence  of  a  record,  the  court  has  ordered  notice  of  motion 
to  be  given.* 

Evidence  prematurely  admitted,  but  afterwards  admis- 
sible, has  been  treated  as  no  ground  for  a  new  trial.^ 

7.  A  new  trial  may  be  ordered  on  any  question,  whatever  be  the  Will  not  affect 
grounds  for  the  new  trial,  without  interfering  with  the  finding  or  questions  not 
decision  upon  any  other  question.  raised. 

8.  A  new  trial  shall  not  bo  granted  by  reason  of  tbe  ruling  of  Questions 
any  judge  that  the  stamp  upon  any  document  is  8u£Bcient,  or  that  regarding 
the  aocument  does  not  require  a  stamp.  stamping  of 

documents  no 

Ord.  XL.  r.  1.  Except  whore  by  the  acts  or  by  these  rules  it  is  ^ewtriaL 
provided  that  judgment  may  be  obtained  in  any  other  manner,  the  . 

judgment  of  tide  court  shall  be  obtained  by  motion  for  judgment.      flotion  for 

2.  Where  at  the  trial  the  judge  or  referee  abstains  from  directing  J"*^fin"^®^  • 
any  judgment  to  be  entered,  the  plaintiff  may  set  down  a  motion  Judgment  to 
for  judgment.     If  he  does  not  set  down  such  a  motion  and  give  be  obtained 
notice  thereof  to  the  other  parties  within  ten  days  after  the  trial,  "^  motion, 
any  defendant  may  set  down  a  motion  for  judgment,  and  give  notice  Setting  down 
thereof  to  the  other  parties.  motion. 

3.  Where,  at  or  after  a  trial  with  a  jury,  the  judge  has  directed  Application 
that  any  judgment  bo  entered,  any  party  may  apply  to  set  aside  to  set  aside 
such  juugment  and  enter  any  other  judgment,  on  the  ground  that  judgment 
the  judgment  directed  to  bo  entered  is  wrong  by  reason  that  the  already  en- 
finding  of  the  jury  upon  the  questions  submitted  to  them  has  not  ^^f^    .^' 
been  properly  entered. '  ^P^  ^*" 

4.  Where,  at  or  after  a  trial  by  a  jud|?e,  either  with  or  without  J^"^  * 

a  jury,  the  judge  has  directed  that  any  judgment  be  entered,  any  or  by  judge 
party  may  apply  to  set  aside  such  judgment  and  to  enter  any  other  alo^e- 
ludgment,  upon  the  ground  that,  upon  the  finding  as  entered,  the 
judgment  so  directed  is  wrong. 

5.  An  application  under  Buiee  3  and  4  of  this  Order  shall  be  to  Applications 
the  Court  of  Appeal,  unless,  where  there  has  been  a  trial  with  a  under  Rules 
jury,  there  is  also  a  motion  for  a  new  trial,  in  which  case  it  shall  3  and  4. 

DO  TO  the  Divisional  Coui-t,  by  which  such  motion  shall  be  heard. 

7.  Where  issues  have   been   ordered  to  be  tried,  or  issues  or  Motion  for 
questions  of  fact  to  be  determined  in  any  manner  the  plaintiff  may  judgment 
set  down  a  motion  for  judgment  as  soon  as  such  issues  or  questions  on  issues  by 
have  been  determined.    If  he  does  not  set  down  such  a  motion,  either  party, 
and  give  notice  thereof  to  the  other  parties  within  ten  days  after 
his  right  so  to  do  has  arisen,  then  after  the  expiration  of  such  ten 

*  Cheese  Y.  Lovejoi/f  2  P.  D.  161.  cember,  1876;  and  see  Jamet  v. 
»  Found  Y.  ?r«/to«r,  35L  T.361.  Davie,  W.  N.  2l8t  April,  1877, 
^  Rules  nisi ;  see  Rule  4  th  of  De-      p.  86. 
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days  any  defendant  may  set  down  a  motion  for  judgment,  and  give 
notice  thereof  to  the  other  parties. 

8.  Where  issues  hav«  been  ordered  to  bo  tried,  or  issues  or 
questions  of  fact  to  be  determined  in  any  manner,  and  some  only 
of  such  issues  or  questions  of  fact  have  been  tried  or  determined, 
any  party  who  considers  that  the  result  of  such  trial  or  determina- 
tion renders  the  trial  or  determination  of  the  others  of  them 
unnecessary,  or  renders  it  desirable  that  the  trial  or  determination 
thereof  should  be  postponed,  may  apply  to  the  court  or  a  judge  for 
leave  to  set  down  a  motion  for  j  udgment,  without  waiting  for  such 
trial  or  determination.  And  the  court  or  judge  may,  if  satisfied  of 
the  expedienc)'  thereof,  give  such  leave,  upon  such  terms,  if  any, 
as  shall  appear  just,  and  may  give  any  directions  which  may  appear 
desirable  as  to  postponing  the  trial  of  the  other  issues  of  fact.^ 

9.  No  motion  for  judgment  shall,  except  by  leave  of  the  court  or 
a  judge,  be  set  down  after  the  expiration  of  one  year  from  the  time 
when  the  party  seeking  to  set  down  the  same  first  became  entitled 

afterayeor's   so  to  do. 

delay.  jq    -[jpon  a  motion  for  judgment,  or  upon  an  application  for  a 

Inferences  for  new  trial,  the  court  may  draw  all  inferences  of  fact,  not  incon- 

the  court  on     sistent  with  the  finding  of  the  j  ury ,  and  if  satisfied  that  it  has  before 

motion.  it  all  the  materials  necessary  for  finally  determining  the  questions 

in  dispute,  or  any  of  them,  or  for  awarding  any  rehef  sought,  give 

judgment  accordingly,  or  may,  if  it  shall  be  of  opinion  tnat  itnas 

not  sufficient  materials  before  it  to  enable  it  to  give  judgment, 

direct  the  motion  to  stand  over  for  further  consideration,  and 

direct  such  issues  or  questions  to  be  tried  or  determined,  and  such 

accounts  and  inquiries  to  be  taken  and  made,  as  it  may  tiiink  fit. 

Entry  of  Ord.  XLI.  r.  1.  Every  judgment  shall  be  entered  by  the  proper 

judgment  and  officer  in  the  book  to  be  kept  for  the  purpose.     The  party  entering 

deliverjr  of        ^^q  judgment  shall  deliver  to  the  officer  a  copy  of  the  whole  of  the 

copy  of  plead-  pleadings  in  the  cause,  other  than  any  petition  or  summons ;  such 

^°^**  copy  shall  be  in  print,  except  such  parts  (if  any)  thereof  as  are  by 

these  rules  permitted  to  be  written  ;  provided  that  no  copy  need  lie 

delivered  of  any  document  a  copy  of  which  has  been  delivered  on 

entering  any  previous  judgment  in  such  cause.     The  Forms  in 

Appendix  F.  shall  be  used,  with  such  variations  as  circumstances 

may  require.^ 

3.  Wnere  any  judgment  is  pronounced  by  the  court  or  a  judge 
in  court,  the  entry  of  the  judgment  shall  be  dated  as  of  the  day  on 
which  such  judgment  is  pronounced,  unless  the  court  or  judge  shall 
otherwise  order,  and  the  judgment  shall  take  effect  from  that  date: 
provided  that  by  special  leave  of  the  court  or  a  judge  a  judgment 
may  be  ante-dated  or  post-dated. 


Date  of  entry 
imder  this 
rule. 


'  See  Republic  of  Bolivia  v.  Boll' 
vian  N.  C,  24  W.  R.  361 ;  see 
Litton  v.  Litton,  3  Ch.  D.  793, 
where  a  defendant  claimed,  in 
vain,  to  dismiss  the  action  for 
want  of  prosecution.  Where  a 
defendant  did  not  appear  or  de- 
liver his  defence  and  another  did, 
admitting  the  plaiotitf's  claim  to 
relief,  the  plaintiff  proceeded 
against  the  latter  by  the  old  rule. 


and  against  the  former  by  default. 
Be  Smith's  Estate,  Bridson  v.  Smith, 
24  W.  R.  392  ;  and  see  Parsons  v. 
Harris,  6  Ch.  D.  694.  The  judge, 
on  motion,  gave  relief  under  this 
rule  or  not  as  he  thought  fit. 
Mellor  V.  Sidebottom,  46  L.  J., 
Ch.  398,  on  appeal. 

2  See  Reg.  v.  Scott,  2  Q,  B.  D. 
415. 
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4.  In  all  cases  not  within  the  last  preceding  rule,  the  entry  of  Entry  of 
judgment  shall  be  dated  as  of  the  day  on  which  the  requisite  docu-  Judgment, 
ments  are  left  with  the  proper  officer  for  the  purpose  of  such  entry,  in  other  cases, 
and  the  judgment  shall  take  effect  from  that  date. 

6.  Where  under  the  acts  or  these  rules,  or  otherwise,  it  is  pro-  Entry  on  filing 
Tided  that  any  judgment  may  be  entered  upon  the  filing  of  any  affidavit, 
affidavit  or  production  of  any  document,  the  officer  shall  examine 

the  affidavit  or  document  produced,  and  if  the  same  be  regular 
and  contain  all  that  is  by  law  required,  he  shall  enter  judgment 
accordingly. 

7.  Where  by  the  acts  or  these  rules,  or  otherwise,  any  judgment  or  pursaantto 
may  be  entered  pursuant  to  any  order  or  certificate,  or  return  to  order. 

any  writ,  the  production  of  such  order  or  certificate  sealed  with  the 
seal  of  the  court,  or  of  such  return,  shall  be  a  sufficient  authority 
to  the  officer  to  enter  judgment  accordingly. 

9.  In  any  cause  or  matter  where  the  defendant  has  appeared  Entry  by  oon 
by  solicitor,  no  order  for  entering  judgment  shall  be  made  by  sent  on 
consent   unless  the  consent  of   the  defendant  is  given   by  his  appearance, 
solicitor  or  agent. 

10.  Where  the  defendant  has  not  appeared,  or  has  appeared  in  On  non- 
person,  no  such  order  shall  be  made  unless  the  defendant  attends  appearance, 
before  a  judge  and  gives  his  consent  in  person,  or  unless  his 

written  consent  is  attested  by  a  solicitor  acting  on  his  behalf, 
except  in  cases  where  the  defendant  is  a  barrister,  conveyancer, 
special  pleader,  or  solicitor. 

Ord.  XLII.  relates  to  execution. 

Ord.  XLIII.  to  writs  oi  fieri  facias^  elegit  and  sequestra- 
tion. 

Ord.  XLIV.  to  attachments.  Attachments  have  abready 
been  dealt  with.^ 

Ord.  L.  r.  2.  It  shall  be  lawful  for  the  court  or  a  judge,  on  the  Order  for  sale 
application  of  any  party,  to  make  any  order  for  the  sale,  by  any  of  perishable 
person  or  persons  named  in  such  order,  and  in  such  manner,  and  on  property,  &o., 
such  terms  as  the  court  or  judge  may  think  desirable,  of  any  goods, 
wares,  or  merchandise  which  may  be  of  a  perishable  nature  or 
likely  to  injure  from  keeping,  or  which  for  any  other  just  and 
sufficient  reason  it  may  be  desirable  to  have  sold  at  once. 

3.  It  shall  be  lawful  for  the  court  or  a  judge,  upon  the  applica-  or  detention 
tion  of  any  party  to  a  cause  or  matter,  and  upon  such  terms  as  may  or  preserva- 
be  just,  to  make  any  order  for  the  detention,  preservation  or  tion. 
inspection  of  any  property  or  thing,  being  the  subject  of  such 
cause  or  matter,  or  as  to  which  any  question  may  arise  therein, 
and  for  all  or  any  of  the  purposes  aforesaid  to  authorise  any 
persons  to  enter  upon  or  into  any  land  or  building  in  the  possession 
of  any  party  to  such  cAuse  or  matter,  and  for  all  or  any  of  the 
purposes  aforesaid  to  authorise  any  samples  to  be  taken,  or  any 
observation  to  be  made  or  experiment  to  be  tried,  which  may  bie 
necessary  or  expedient  for  the  purpose  of  obtaining  full  information 
or  evidence. 

>  Ante,  p.  328. 
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l\xh  ^h'A^  or  jart  oxJy  of  such  judgment  or  onier  iTcomplaineddL 
and  ill  tLe  latUrr  case  «^haIl  specify  *uch  part. 
,«'nr^;^;.  ^-  11^'*  nolic*;  of  app^^al  febili  be  served  upon  all  parties  directlv 

ixfi*:tVA  by  the  appeal,  and  it  shall  not  be  necessary  to  serre  nartiw 
hot  -*^>  aflfrxt^J  ;  but  the  Court  of  Appeal  may  direct  notice^the 
api^^l  t/.  \jh  etn-ed  on  aU  or  any  parties  to  the  action  or  other  nro- 
i:*Mnii^,  or  upr.u  any  pereon  not  a  party,  and  in  the  meantime  may 
K^I^.iio  or  adjourn  the  heanng  of  the  appeal  upon  such  terms  ^ 
uiay  U  juHt  and  may  give  such  judgment  and  make  such  order  as 
miKbt  havo  been  given  or  made  if  the  persons  served  with  sudh 
iiotH:*,  had  Wn  onginaUy  parties.  Any  notice  of  appeal  ma^ 
ttiiioud*^!  at  any  time  as  the  Court  of  Appeal  may  thiSkfit. 

•  For  form  of  citation,  see  Appendix,  atation  to  brin^  in  Grant. 
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appeal  from  any  interlocutory  order  shall  be  a  four  days* 
notice. 

4.  The  Court  of  Appeal  shall  have  all  the  powers  and  duties,  as  Powers  of 

to  amendment  and  otherwise,  of  the  High  CJourt,  together  with  full  Appeal  Court, 
discretionary  power  to  receive  further  evidence  upon  questions  of 
fact,  such  evidence  to  be  either  by  oral  examination  in  court,  by 
affidavit,  or  by  deposition  taken  before  an  examiner  or  commis- 
sioner. Such  further  evidence  may  be  given  without  special  leave 
upon  interlocutory  applications,  or  in  any  case  as  to  matters  which 
have  occurred  after  the  date  of  the  decision  from  which  the  appeal 
is  brought.  Upon  appeals  from  a  judgment  after  trial  or  hearing 
of  any  cause  or  matter  upon  the  merits,  such  further  evidence  (save 
as  to  matters  subsequent  as  aforesaid)  shall  be  admitted  on  special 
grounds  only,  and  not  without  special  leave  of  the  court.  The 
Court  of  Appeal  shall  have  power  to  draw  inferences  of  fact  and  to 
give  any  judgment  and  make  any  order  which  ought  to  have  been 
made,  and  to  make  such  further  or  other  order  as  the  case  may 
require.  The  powers  aforesaid  may  bo  exercised  by  the  said  court, 
notwithstanding  that  the  notice  of  appeal  may  be  that  part  only  of 
the  decision  may  bo  reversed  or  varied,  and  such  powers  may  also 
be  exercised  in  favour'of  all  or  any  of  the  responaents  or  parties, 
although  such  respondents  or  parties  may  not  have  appealed  from 
or  complained  of  the  decision.  The  Court  of  Appeal  shall  have 
power  to  make  such  order  as  to  the  whole  or  any  part  of  the  costs 
of  the  appeal  as  may  be  just. 

5.  If,  upon  hearmg  of  an  appeal,  it  shall  appear  to  the  Court  -K*  new  trial, 
of  Appeal  that  a  new  trial  ought  to  be  had,  it  shall  be  lawful  for 

the  said  Court  of  Appeal,  if  it  shall  think  fit,  to  order  that  the 
verdict  and  judgment  shall  be  set  aside,  and  that  a  new  trial  shall 
be  had. 

6.  It  shall  not,  under  any  circumstances,  be  necessary  for  a  Gross  appeaL 
respondent  to  give  notice  of  motion  by  way  of  cross  appeal,  but  if 

a  respondent  intends,  upon  the  hearing  of  the  appeal,  to  contend 
that  the  decision  of  the  court  below  should  be  varied,  he  shall 
within  the  time  specified  in  the  next  rule,  or  such  time  as  may  be 
prescribed  by  special  order,  give  notice  of  such  intention  to  any 
parties  who  may  be  affected  by  such  contention.  The  omission  to 
give  such  notice  shall  not  diminish  the  powers  conferred  by  the 
act  upon  the  Court  of  Appeal,  but  may,  in  the  discretion  of  the 
court,  be  ground  for  an  adjournment  of  the  appeal,  or  for  a  special 
order  as  to  costs. 

7.  Subject  to  any  special  order  which  may  be  made,  notice  by  a  Notioe  by 
respondent  under  the  last  preceding  rule  shall  in  the  case  of  any  resjwndent. 
appeal  from  a  final  judgment  be  an  eight  days'  notice,  and  in  the 

case  of  an  appeal  from  an  interlocutory  order  a  two  days*  notice. 

8.  The  party  appealing  from  a  judgment  or  order  shall  produce  Production  of 
to  the  proper  officer  of  the  Court  of  Appeal  the  judgment  or  order  judgment  on 
or  an  office  copy  thereof,  and  shall  leave  with  him  a  copy  of  the  appeal, 
notice  of  appeal  to  be  filed,  and  such  officer  shall  thereupon  set 

down  the  appeal  by  entering  the  same  in  the  proper  list  of  appeals, 
and  it  shall  come  on  to  be  heard  according  to  its  order  in  such  list, 
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unless  the  Court  of  Appeal  or  a  judge  thereof  shall  otherwiae  direct, 
but  so  as  not  to  come  into  the  paper  for  hearing  before  the  day 
named  in  the  notice  of  appeal. 

10.  Whore  a,n  ex  parte  application  has  been  refused  by  the  oonit 
below,  an  application  for  a  similar  purpose  may  be  made  to  the 
Court  of  Appeal  ex  parte  within  four  days  from  the  date  of  such 
refusal,  or  within  such  enlarged  time  as  a  judge  of  the  court  below 
or  of  the  Court  of  Appeal  may  allow. 

11.  When  any  question  of  fact  is  iuTolyed  in  an  appeal,  the 
evidence  taken  in  the  court  below  bearing  on  such  quesbon  shall, 
subject  to  any  special  order,  be  brought  before  the  Court  of  Appeal 
as  follows : 

(a.)  As  to  any  evidence  taken  by  affidavit,  bjr  the  production 
of  printed  copies  of  such  of  the  affidavits  as  nave  been 
printed,  and  office  copies  of  such  of  them  as  have  not  been 
printed: 

(b.)  As  to  any  evidence  given  orallv,  by  the  production  of  a  copy 
of  the  judge's  notes,  or  such  other  materials  as  the  couit 
may  deem  expedient. 

12.  Where  evidence  has  not  been  printed  in  the  court  below,  the 
court  below  or  a  judge  thereof,  or  the  Court  of  Appeal  or  a  judge 
thereof,  may  order  the  whole  or  any  part  thereof  to  be  printed  for 
the  purpose  of  the  appeal.  Any  party  printing  evidence  for  the 
purpose  of  an  appeal  without  such  order  shall  bear  the  costs 
thereof,  unless  the  Court  of  Appeal  or  a  judge  thereof  shall  other- 
wise order. 

]  3.  If,  upon  the  hearing  of  an  appeal,  a  question  arise  as  to  the 
ruling  or  direction  of  the  judge  to  a  jury  or  assessors,  tbe  court 
shall  have  regard  to  verified  notes  or  other  evidence,  and  to  such 
other  materials  as  the  court  may  deem  expedient. 

14.  No  interlocutory  order  or  rule  from  which  there  has  been  no 
appeal  shall  operate  so  as  to  bar  or  prejudice  the  Court  of  Appeal 
from  giving  such  decision  upon  the  appeal  as  may  be  just. 

15.  No  appeal  to  the  Court  of  Appeal  from  any  interlocutory 
order,  or  from  any  order,  whether  final  or  interlocutory,  in  any 
matter  not  being  an  action,  shall,  except  by  special  leave  of  the 
Court  of  Appeal,  be  brought  after  the  expiration  of  twenty-one 
days,  and  no  other  appeal  shall,  except  by  such  leave,  be  brought 
after  the  expiration  of  one  year.  The  said  respective  periods  shall 
be  calculated,  in  the  case  of  an  appeal  from  an  order  in  chambers, 
from  the  time  when  such  order  was  pronoimced,  or  when  the 
appellant  first  had  notice  thereof,  and  m  all  other  cases,  from  the 
time  at  which  the  judgment  or  order  is  signed,  entered,  or  other- 
wise ])erfected,  or,  in  the  case  of  the  refusal  of  an  application,  from 
the  date  of  such  refusal.  Such  deposit  or  other  security  for  the 
costs  to  be  occasioned  by  any  appeal  shall  be  made  or  given  as  may 
be  directed  under  special  circumstances  by  the  Court  of  Appeal.^ 


1  Craiff  V.  PhiUipSy  W.  N.,  24th 
December,  1877,  p.  271  ;  Cummins 
V.  Heron,  W.  N.,  3rd  March,  1877; 
4Ch.D.  787,p.  48;  andseoW.  N., 
15th  December,  1877,  p.  256;  In 
re  Laurence,  4  Ch.  D.  152;   Grant  v. 


Banqw  P.-^.,  W.  N.,  16th  June, 
1877,  p.  137  :  UtiU  V.  Brearle^, 
W.  N.,  9th  March,  1878,  p.  65; 
2  C.  P.  D.  430 ;  Berdan  v.  Birm, 
ifc,  Co.,  7  Ch.  D.  24  ;  Jtutiet  v. 
Mesaey,  ^.  Co,,  1  C.  P.  D.  675. 
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Executors  propounded  a  lost  will  and  codicils  alleging  Appeals. 
(1)  due  execution ;  (2)  no  animus  revocandt\  validity,  and 
loss ;  and  (3)  the  contents  of  the  will.  The  defendants 
alleged  (1)  undue  execution;  (2)  destruction  anitno  revo' 
candi;  (3)  the  contents  not  as  alleged ;  (4)  undue  execution 
of  the  codicils ;  (5)  their  dependency  on  the  will,  which,  as 
revoked,  revoked  them  also.  Interveners  pleaded  the 
same  plea.  The  plaintiffs  joined  issue  on  pleas  1 ,  2,  3,  4, 
and  5,  and  demurred  also  to  No.  5  as  bad  in  substance, 
for  not  averring  revocation  of  the  codicils  by  any  of  the 
modes  indicated  by  1  Vict.  c.  26.  Issue  followed  on  the 
pleas  and  demurrer.  On  trial  without  a  jury,  after  ap- 
plication by  consent,  the  President  of  the  Division,  on 
the  two  questions  raised,  (1)  whether  the  evidence  of 
contents  (parol  almost  throughout),  (2)  and  to  rebut 
the  presumption  of  destruction  animo  revocandi,  sufficed, 
decided  them  in  the  order  named,  as  the  latter  de- 
pended on  the  result  of  the  former.  His  lordship 
foimd  first,  that  the  contents  of  the  will  were  as  set 
out  in  the  declaration,  excepting  one  bequest,  with  re- 
gard to  which  his  lordship  ordered  an  amendment.  On 
the  second  question,  his  lordship  found  the  presumption 
of  destruction  ammo  revocandi  rebutted.  On  motion  for 
judgment,  the  court  first  decided  that  the  defendant's 
plea,  demurred  to,  was  good,  and  then  gave  judgment  for 
the  lost  will  and  codicils  propounded.  On  appeal  from  this 
decision  by  both  the  defendants  and  interveners,  it  was 
objected  that  there  could  be  no  appeal  on  questions  of  fact, 
but  only  a  re-hearing.^  This  was  not  an  appeal  from  a 
judgment  or  order,^  but  from  a  finding  of  fact.  No  ap- 
plication was  made  for  a  re-hearing.  By  Ord.  XXXIX. 
r.  1 ,  to  obtain  a  new  trial,  application  must  be  made  to  a 
DivisioDal  Court.  This  rule  leaves  the  probate  rules  still 
in  force.     The  Appeal  Court  held  it  in  the  option  of  the 

»  Under  Rule  60  C.  B.  (1862),  »  Judicature  Act,  1873,  s.  19. 

anle^  p.  449. 
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parties  to  apply  to  the  judge  for  a  re-hearing,  hut  not 
ohligatort/y  an  appeal  to  the  higher  court  at  onoe  heing 
open  to  them,  and,  upholding  the  president's  decision,  dis- 
missed the  appeal  with  eosts.^ 

The  question  as  to  the  amendment  of  pleadings  is  not 
properly  a  ground  of  appeal.  Here  a  motion  to  stay 
proceedings  had  also  heen  made.  Upon  this  motion, 
though  rejecting  it,  and  ordering  a  continuance  of  the 
proceedings,  the  court  gave  leave  to  appeal  on  payment  of 
costs.^ 

In  future,  the  same  practice  will  be  followed  with 
regard  to  appeals  in  probate  matters  from  a  judge  in 
chambers  to  the  court  of  appeal  as  has  hitherto  been 
followed  in  the  Chancery  Division,  /.  <?.,  no  such  appeal  will 
bo  heard  by  the  Court  of  Appeal  without  the  case  being 
first  reheard  in  court  by  the  judge  below,  unless  he  gives 
a  certificate  that  he  does  not  wish  to  hear  the  case  further 
argued.' 

IG.  An  appeal  shall  not  operate  as  a  stay  of  execution  or  of 
prococdinp^s  under  tlie  decision  appealed  from,  except  so  far  as  the 
court  apj)ijaled  from,  or  any  judge  thereof,  or  the  Court  of  Appeal, 
may  order;  and  no  intermediate  act  or  proceeding  shall  be  in- 
validatwl,  except  so  far  as  the  court  appealed  from  may  direct. 

17.  Whenever  under  these  rules  an  application  may  be  made 
cither  to  the  coui-t  below  or  to  the  Court  of  Appeal,  or  to  a  jad^ 
of  the  court  below  or  of  the  Court  of  Appeal,  it  shall  be  made  ui 
the  finst  instance  to  the  court  or  judge  below. 

18.  Every  application  to  a  judge  of  the  Court  of  Appeal  shall  be 
by  motion,  and  the  provisions  of  Order  LTT.  shall  apply  thereto. 

By  Ord.  LIX.  Rule  4,  probate  appeals  from  inferior 
courts  must  be  to  a  Divisional  Court  of  the  Probate, 
Divorce,  and  Admiralty  Division. 

Ord.  LX.  appoints  the  officers  of  the  coiurt. 

Ord.  LXI.  relates  to  the  business  of  the  Central  Office; 


>  Sugden  v.  St.  Leonards  ^  1  P.  D. 
151  ct  teq.  ;  45  L.  J.,  Prob.  49. 

'  JDupnz  V.  Veret,  38  L.  J., 
Prob.  7. 


»  Re  Smith,  Rigg  v.  Hughes,  Ct. 
of  App.  (Cotton  and  Fry),  Jan.  11, 
1S84. 


Contentious  Proceedings.     Sittings.         469 

the  function  of  which,  as  regards  probate  prooeedings,  has  Sittings, 
been  already  referred  to.* 

Ord.  LXm.  r.  1.  The  sittings  of  the  Court  of  Appeal  and  the  Date  of  sit- 
sittings  in  London  and  Middlesex  of  the  High  Court  of  Justice  ting, 
shall  be  four  in  every  year,  yiz.,  the  Michaelmas  sittings,  the 
Hilary  sitting,  the  Easter  sittings,  and  the  Trinity  sittings.  The 
Michaelmas  sittings  shall  commence  on  the  2nd  of  November  and 
terminate  on  the  21st  of  December ;  the  Hilary  sittings  shall  com- 
mence on  the  11th  of  January  and  terminate  on  the  Wednesday 
before  Easter ;  the  Easter  sittings  shall  commence  on  the  Tuesday 
after  Easter  week  and  terminate  on  the  Friday  before  Whit  Sunday ; 
and  the  Trinity  sittings  shall  commence  on  the  Tuesday  after 
Whitsun  week  and  terminate  on  the  8th  of  August. 

2.  It  shall  not  bo  necessary  for  the  Court  of  Appeal  or  the  High  The  Quecn*B 
Court  of  Justice  to  sit  on  the  day  appointed  te  be  kept  as  the  Queen's  birthday, 
birthday. 

3.  The  sittings  of  the  several  offices  of  the  Supreme  Court  shall  Sittings  te  be 
extend  over  the  whole  of  the  four  periods  between  the  vacations.       between  vaca- 

4.  The  vacations  to  be  observed  in  the  several  courts  and  offices  tions. 

of  the  Supreme  Court  shall  be  four  in  every  year,  viz.,  the  Long  Date  of  vaca- 

vacation,  the  Christmas  vacation,  the  Easter  vacation,  and  the  tions. 

Whitsun  vacation.    The  Long  vacation  shall  commence  on  the  10th 

of  August  and  terminate  on  the  24  th  of  Octeber;  the  Christmas 

vacation  shall  commence  on  the  24th  of  December  and  terminate 

on  the  6th  of  January:  the  Easter  vacation  shall  commence  on 

Good  Friday  and  terminate  on  Easter  Tuesday :  and  the  Whitsun 

vacation  shall  commence  on  the  Saturday  before  "Whit  Sunday  and 

shall  terminate  on  the  Tuesday  after  Whit  Sunday. 

6.  The  several  offices  of  the  Supreme  Court  shall  be  open  on  Offices  of 
every  day  of  the  year,  except  Sundays,  Good  Friday,  Easter  Eve,  court  when 
Monday  and  Tuesday  in  Easter  week,  Whit  Monday,  Christmas  open. 
Day,  and  the  next  following  working  day,  and  all  days  appointed 
by  proclamation  te  be  observed  as  days  of  general  fast,  humiliation, 
or  thanksgiving. 

8.  The  offices  of  the  Supreme  Court  (including  the  Judge's  When  closed 
Chambers^  shall,  save  as  hereinafter  mentioned,  close  on  Saturdays  on  Satuidays. 
at  2  o'clock. 

9.  The  office  hours  in  the  several  offices  of  the  Supreme  Court,  Hours  of 
other  than  the  Summons  and  Order,  Crown  Office,  and  Associates  business. 
Departments  of  the  Central  Office,  shall  be  from  ten  in  the  fore- 
noon to  four  in  the  afternoon,  except  on  Saturday  and  in  vacation, 

when  the  offices  shall  close  at  two  in  the  afternoon.  In  the  excepted 
departments  the  hours  shall  be  from  eleven  in  the  forenoon  to  five 
in  the  afternoon,  except  bn  Saturday  and  in  vacation,  when  the 
hours  shall  be  from  eleven  in  the  forenoon  to  three  in  the  afternoon. 

11.  Two  of  the  judges  of  the  Hi^h  Court  shall  be  selected  at  Vacation 
the  commencement  of  each  long  vacation  for  the  hearing  in  London  judges, 
or  Middlesex,  during  vacation,  of  all  such  applications  as  may  re- 
quire to  be  immediately  or  promptly  heard.    Such  two  judges  shall 
act  as  vacation  judges  for  one  year  from  their  appointment.    Li 

1  Ante,  p.  369. 
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tho  absence  of  arrangement  between  the  judges,  the  two  Tacation 
judges  shall  ho  the  two  judges  last  appointed  (whether  as  judeei 
of  the  said  High  Court  or  of  any  court  whose  jurisdiction  is  oy 
tho  principal  act  transferred  to  the  said  High  Court)  who  haTO  uSt 
already  served  as  vacation  judges  of  any  such  court,  and  if  tliere 
shall  not  bo  two  judges  for  tho  time  being  of  the  said  High  Comt 
who  shall  not  have  so  served,  then  the  two  vacation  ju&cs  fihaH 
be  the  judge  (if  any)  who  has  not  so  served  and  the  senior  judge  or 
judges  who  has  or  have  so  served  once  only  acxx>rding  to  seniority 
of  appointment,  whether  in  the  said  High  Court  or  such  other 
court  as  aforesaid.  Tho  Lord  Chancellor  shall  not  be  liable  to  serve 
as  a  vacation  judge. 

i:^.  Tho  vacation  judges  may  sit  either  separately  or  together 
as  a  Divisional  Court  as  occasion  shall  require,  and  may  hear  and 
dispose  of  all  causes,  matters,  and  other  business,  to  whidiever 
division  the  same  may  be  assigned.  No  order  made  by  a  vacation 
judge  shall  be  reversed  or  varied  except  by  a  Divisional  Court  or 
the  Court  of  Appeal,  or  the  judge  who  made  the  order.  Any  other 
judge  of  the  High  Court  may  sit  in  vacation  for  any  vacation  juto. 

14.  In  the  interval  between  the  close  of  any  sittings  and  uie 
commencement  of  the  next  sittings,  the  judgments  or  orders  of 
any  judge  may  l)o  prosecuted  at  the  chamoers  of  any  other  judge^ 
by  his  pomiLssion  ;  and  in  case  the  prosecution  thereof  shall  not  oe^ 
completed  duinng  such  interval,  the  prosecution  may  be  contanned 
at  the  chambers  of  the  same  judge  if  and  so  far  as  he  shall  think  fit 

15.  Any  interval  between  the  sittings  of  the  High  Court  or  anj 
division  thereof,  not  included  in  a  vacation,  shall,  so  far  as  the 
disposal  of  business  by  the  vacation  judges  is  concerned,  be  deemed 
to  1)0  a  portion  of  the  vacation. 


Time. 

Months  to  bo 
calendar. 


Davs  not 
reckoned. 


Sundays,  and 
offices  closed. 
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Ord.  LXIV.  r.  1.  Where  by  these  rules,  or  by  any  jud^entor 
order  given  or  made  after  the  commencement  oi  the  principal  act, 
time  for  doing  any  act  or  taking  any  proceeding  is  limited  by 
months,  and  whore  tho  word  ** month"  occurs  in  any  document 
which  is  part  of  any  legal  procedure  under  these  rules,  such  time 
shall  be  computed  by  calendar  months,  unless  otherwise  expressed. 

2.  'WTiere  any  limited  time  less  than  six  days  from  or  after  any 
date  or  event  is  a])poiuted  or  allowed  for  doing  any  act  or  takiog 
any  proceeding,  Sunday,  Christmas  Day,  and  Good  Friday  shafi 
not  bo  reckoned  in  the  computation  of  such  limited  time. 

3.  W'hei-e  tho  time  for  doing  any  act  or  taking  any  proceeding 
expires  on  a  Sunday,  or  other  day  on  which  the  ofhces  are  closed, 
and  by  reason  thereof  such  act  or  j)roceeding  cannot  be  done  or 
taken  on  that  day,  such  act  or  proceeding  sliall,  so  far  as  regards 
tho  time  of  doing  or  taking  the  same,  be  held  to  be  duly  done  or 
taken  if  done  or  taken  on  the  day  on  which  the  offices  snail  next 
be  open. 

4.  No  pleadings  shall  be  amended  or  delivered  in  the  long  vaca- 
tion, unless  directed  by  a  court  or  a  judge. 

5.  The  time  of  the  long  vacation  sh^dl  not  be  reckoned  in  the 
computation  of  the  times  appointed  or  allowed  by  these  rules  for 
filing,  amending,  or  delivering  any  pleading,  unless  otherwise 
directed  by  the  court  or  a  judge. 
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6.  The  (lay  on  which  an  order  for  security  for  costs  is  served,  and  Time, 
the  time  thenceforward  until  and  including  the  day  on  which  such  Order  and 
security  is  given,  shall  not  be  reckoned  in  the  computation  of  time  Becurity  for 
allowea  to  plead,  answer  interrogatories,  or  take  any  other  pro-  oohIs. 
ceeding  in  the  cause  or  matter. 

7.  llie  court  or  a  judge  shall  have  power  to  enlarge  or  abridge  Enlarging 
the  time  appointed  by  these  rules,  or  fixed  by  any  order  enlarging  time, 
time,  for  doing  any  act  or  taking  any  pi*oceedin^,  upon  such  terms 

(if  any)  as  the  justice  of  the  case  may  require,  and  any  such 
enlargement  may  be  ordered  although  the  application  for  the  same 
is  not  made  until  after  the  expiration  of  the  time  appointed  or 
allowed. 

8.  The  time  for  delivering,  amending,  or  filing  any  pleading,  Enlarging  by 
answer,  or  other  document  may  be  enlarged  by  consent  in  writing,  consent, 
without  application  to  the  court  or  a  j  udge. 

But  where  necessary  leave  for  further  time  to  plead  is  Further  time, 
applied  for  by  summons  before  the  registrar. 

11.  Service  of  pleadings,  notices,  summonses,  orders,  rules,  and  Servioeof 
other  proceedings,  shall  be  effected  before  the  hour  of  six  in  the  pleadings, 
afternoon,  except  on  Saturdays,  when  it  shall  be  effected  before  the 
hour  of  two  in  the  af ternoDn.  Service  effected  after  six  in  the  after- 
noon on  any  week  day  except  Saturday  shall,  for  the  purpose  of 
computing  any  period  of  time  subsecjuent  to  such  service,  be  deemed 
to  have  been  effected  on  the  following  day.  Service  effected  after 
two  in  the  afternoon  on  Saturday  snail  for  the  like  purpose  be 
deemed  to  have  been  effected  on  the  following  Monday. 

13.  In  any  cause  or  matter  in  which  there  has  been  no  proceeding  Procedure 
for  one  year  from  the  last  proceeding  had,  the  party  who  desires  to  after  delay, 
proceed  shall  give  a  month's  notice  to  the  other  party  of  his  inten- 
tion to  proceed.     A  summons  on  which  no  order  has  been  made 
shall  not,  but  notice  of  trial  although  countormanded  shall  be 
deemed  a  proceeding  within  this  rule. 

Ord.  LX  V.  r.  1.  Subject  to  the  provisions  of  the  acts  and  these  Costa, 
rules,  the  costs  of  and  incident  to  all  proceedings  in  the  Supreme  t\'     \' 
Court,  including  the  administration  of  estates  and  trusts,  shall  be  powots    '^'^ 
in  the  discretion  of  the  court  or  judge;    provided  that  nothing 
herein  contained  shall  deprive  an  executor,  administrator,  trustee, 
or  mortgagee  who  has  not  unreasonably  instituted  or  carried  on  or 
resisted  any  nrocoedings,  of  any  right  to  costs  out  of  a  particular 
estate  or  funa  to  which  he  would  be  entitled  according  to  the  rules 
hitherto  acted  upon  in  the  Chancery  Division :  provided  also  that, 
whore  any  action,  cause,  matter,  or  issue  is  tried  with  a  jury,  the 
costs  shall  follow  the  event,  unless  the  judge  by  whom  sucn  action, 
cause,  matter,  or  issue  is  tried,  or  the  court,  shall,  for  good  cause,* 
otherwise  order. 

This  rule  practically  leaves  the  old  Probate  Eules  (4,  6,    ' 
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Coeu.  G)  of  1862;  and  sect.  66,  0.  P.  A.  1857,  untouched  upon 

the  question  of  costs. 

The  above  rules  seem  to  suggest  the  proper  way  in  ^A 
to  consider  the  question  of  costs.  Manifestlj  the  penons 
most  nearly  interested  are  those  who  may  have  to  paj 
them,  and  these  persons  are  dealt  with  in  their  natonl 
order  by  these  rules. 

Applications  are  at  times  made  to  vary  the  order  as  to 
costs,  but  the  grounds  for  the  application  must  be  of  a 
substantial  character. 

Costs  of  issues  2.  When  issues  in  fact  and  law  are  raised  upon  a  claim  or 
to  follow  counterclaim,  the  costs  of  the  several  issues  respectively,  both  in 

event.  law  and  fact,  shall,  unless  otherwise  ordered,  follow  the  event 

On  removal  3.  If  a  cause  be  removed  from  an  inferior  court,  having  juria- 

from  inferior  diction  in  the  cause,  the  costs  in  the  court  below  shall  be  costs  in 
court.  the  cause. 

Of  adminis-  Condemnation  in  costs  includes  those  of  the  adminis- 
receivers,  trator  pending  suit.*  He  is  entitled  to  them  from  the 
ponding  suit,   ^j^te  of  his  appointment  till  the  end  of  the  suit,  i.  e.,  if 

there  is  an  appeal  they  continue  till  its  dismissal.' 
Security  for  A  plaintiff  need  not  find  security  for  costs  though  lie 
be  a  foreigner  sta>4ng  in  England,  unless  he  is  shown  to 
be  on  the  point  of  quitting  England.  On  affidavit  in 
opposition  to  the  application  he  need  not  state  an  inten- 
tion of  permanent  residence.  If  he  goes  abroad  proceed- 
ings will  be  stoi)ped  till  security  is  given.^ 
Bankrupt  A  bankrupt  propounding  a  will  must  give  security  for 

plaintiffs.        costs.^     If  tlio  court  pronounco  against  the  will,  and  con- 
demn him  in  the  costs,  the  other  party,  without  security, 
would  have  no  means  of  recovering  his  costs. 
Defendant  The  rulo  at  common  law,  that  a  defendant  residing  out 

jMi^otion.     of  the  jurisdiction  need  not  give  security  for  costs,  applies 
to  probate  suits.^    Where  the  defendant  is  substantially 

»  FUherY,  Jov,  4  P.  D.  231.  622. 

2  Taylor  v.  J.,  60  L.  J.,  Prob.  <  Goldie  v.  Murray,  2  Curt.  797. 

46.  *  Buhon  v.  i?.,  3  S.  &  T.  568 ;  84 

«  Crispin  v.  Doglione,  1  S.  &  T.  L.  J.,  Prob.  6. 
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plaintiff,  lie  must,  if  resident  abroad,  give  security.    A  Costs, 
party  brought  into  court  by  the  plaintiff  as  defendant 
need  not  give  security. 

The  probate  rules  on  costs  will  now  be  taken  seriatim j 
and  the  cases  cited  which  appear  to  bear  them  out. 

4  C.  B.  Executors  or  other  parties  who,  previously  to  the  passing  Executors : 
of  the  **  Court  of  Probate  Act,  1857,"  might  prove  wills  in  solemn 
form  of  law,  shall  be  at  liberty  to  prove  wills  under  similar  circum- 
stances, and  with  the  same  privileges,  liabilities,  and  effect  as  here- 
tofore. 

The  privilege    and  liabilities   of  executors  and  other  their  lia- 
jyartiesy  or  legatees,  loeo  exeeutoris,  are  as  follows : —  Wlities. 

Generalii/,  when  proving  a  will  in  solemn  form,  either 
voluntarily  that  he  may  proceed  to  administer  the  estate, 
or  because  he  has  been  called  upon  to  do  so  by  parties 
interested,  the  executor  enjoys  a  privilege,  incident  to  his 
office,  of  taking  the  costs  of  so  doing  out  of  the  estate.  A 
testator  imposes  the  office  of  executor  on  a  friend,  and  as 
a  natural  consequence  the  expenses  tieccasanj  to  the  proper 
fulfilment  of  that  office  must  be  paid  by  the  estate  to 
which  it  relates.  In  an  ordinary  suit  for  probate  in 
solemn  form,  where  there  is  no  other  question  than  those 
usually  raised  in  such  a  case,  the  executor  will  have  his 
costs  as  a  matter  of  course ;  but  in  other  suits  to  be  dealt 
with  presently  different  rules  apply. ^ 

A  legatee  also  who  propounds  and  proves  a  will  loco  LeRateoa  loco 
executons  is  entitled  to  have  the  costs  of  so  doing  defrayed  *-'*"''^''*- 
by  the  estate*  and  on  the  same  scale.^  The  executor  has 
the  estate  to  administer  and  can  repay  himself.  The 
legatee,  however,  cannot  do  so  unless  he  become  adminis- 
trator.^ Consequently  he  should  take  care  to  have  an 
order  for  them  to  be  paid  out  of  the  estate  to  be  included 
in  the  decree  of  the  court  upon  the  will. 

^  See  post,  DEFENDAirra'  Costs.  *  TFilkimon  v.  CorJIeld,  50  L.  J., 

p.  468.  Prob.  45  ;  for  form  of  order,  see 

»   Williams  v.   Bennett,    1    Hag.  Brown  v.  B,^  D.  &  Sw.  258. 

610;  Thome  v.  Mooke,  2  Curt.  831.  *  Sutton  v.  Droj,  2  Phillim.  323. 
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Costs. 


A  question  of 
law. 


Testator's 

capacity 

doubtful. 


Neoessaiy 
cf  Mits  not  to  be 
paid  bj  plain- 
tiff. 


His  liabili- 
ties. 


Suspicious 
conduct. 


Costs  may  be  rendered  neoessaiy  hj  the  oondact  of 
the  testator  or  residuary  legatee,*  and  by  the  oondact  of  the 
defendants.  In  either  case  the  plaintiff  will  not  have  to 
pay  them.  In  the  one  case  the  estate,  in  the  other  the 
defendant,  will  have  to  pay  them.* 

On  the  elucidation  of  a  point  of  law  arising  from  causes 
for  which  no  one  but  the  testator  is  answerable,  least  of  all 
the  executor,  the  latter's  costs  must  be  borne  by  the  estate.' 

Where  there  is  a  doubt  as  to  the  testator's  capacity,  the 
costs  of  the  plaintifP,  whether  he  be  successful  or  not,  oome 
out  of  the  estate,  as  it  was  his  duty  to  clear  up  the  doubt, 
and  of  course  at  the  cost  of  the  estate.* 

Whatever  necessar)'  costs  are  incurred  by  the  executor 
(or  plaintiff),  the  estate  may  be  made  to  pay  them;  at 
any  rate,  not  the  executor.  For  instance,  wheie  a  second 
trial  was  granted,  after  a  verdict  in  favour  of  the  execu- 
tors, their  costs  of  the  first  trial  were  ordered  to  come  out 
of  the  estate.*  Whoever  renders  costs  necessary  usoallj 
has  to  pay  them.  They  may  be  rendered  necessary  by 
the  vexatious  conduct  of  the  defendant.  Then  he  will 
have  to  pay  them.® 

But  there  are  also  certain  liabilities  attached  to  the 
office  of  executor. 

An  executor  (plaintiff),  vsdll  not  get  his  costs  out  of  the 
estate  where  he  has  not  exercised  reasonable  care  in  ascer- 
taining if  the  litigation  was  warranted  by  the  facts  of  the 
case." 

And  if  he  unsuccessfully  propounds  a  will  when  he  has 
reason  to  believe  it  cannot  be  supported,  he  must  pay  the 
costs.^ 

An  executor  is  liable  for  costs  where  he  is  a  party  inte- 


'  Mitchell  w,  Gard,  3  S.  &  T.  275. 

*  See  postf  Defendants'  Costs, 
p.  468. 

»  Jiobifis  V.  Dolphin,  1  S.  &  T. 
618 ;  27  L.  J.,  Prob.  24  ;  Brooke  v. 
Kent,  3  Moo.  P.  C.  334. 

*  n^ariny  v.  Jr.,  6  N.  C.  324  ; 
Frere    v.   I\facock,    1    Prob.    466; 


Boughton  v.  Knight,  3  P.  &  D.  77. 

•  Boulton  V.  B.,  1  P.  &  D.  466; 
37  L.  J.,  Prob.  19. 

•  Pokt,   Defendants*    Costs,  p. 
468. 

'  Dean  v.  Ruuell,  3  Phillim.  334. 

•  Boughton  v.  Knight.  3  P.  &  D. 
77. 
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rested  under  the  will,  and  where  his  conduct  is  open  to  Costs, 
suspicion  of  fraud  or  undue  influence.^     When  he  fails  to 
establish  such  a  will,  he  is  usually  condemned  in  costs.^ 

A  party  may  involve  himself  in  costs,  although  the 
question  of  right  may  be  in  his  favour.^ 

An  executor  successfully  propounding  a  will  benefiting  when  exeou- 

!•        I*  i_  i  Ti        i.T_r»  ji.'  tor's  oondact 

himself  may  have  to  pay  all  costs  when  his  conduct  is  open  auspicious, 
to  suspicion  only.* 

When  by  negligence  he  has  lost  a  will,  and  has  had  to  The  exe- 
f all  back  upon  the  draft,  and  has  through  so  doing  increased  ^oe.'^*^ 
the  costs  of  proving  the  instrument,  and  justified  the  defen- 
dants in  opposing  the  probate,  he  will  usually  have  to  pay 
the  extra  costs,  and  also  those  of  the  defendant.^ 

Instructions  for  a  will  ought  to  be  mentioned  in  an 
affidavit  of  scripts,  and  brought  into  the  principal  registry, 
but  where  opposition  to  the  will  is  not  founded  on  the 
absence  of  instructions,  the  omission  to  produce  them  does 
not  affect  the  question  of  costs.®  Should  it  be  otherwise, 
the  result  may  be  that  the  executor  will  have  to  pay 
oosts. 

A  pauper  may  propound  a  will,  but  if  he  is  guilty  of  Vexatious 

..         i*i*.>  ••  iJ*  1*         1       conduct  of 

vexatious  litigation  or  suspicious  conduct  m  so  doing,  he  executors, 
may  be  condemned  in  costs,  and  rendered  liable  to  pay 
them  whenever  he  shall  have  means  to  do  so.' 

5  C.  B.  Next  of  kin  and  others  who  previously  to  the  passing  of 
the  said  act,  had  a  rig:ht  to  put  executors,  or  parties  entitled  to 
administration  with  will  annexed  upon  proof  of  a  will  in  solemn 
form  of  law,  shall  continue  to  possess  the  same  rights  and  privi- 
leges, and  be  subject  to  the  same  liabilities  with  respect  to  costs,  as 
heretofore. 

The  rights,  privileges,  and  liabilities  of  next  of  kin  and  Rights,  nrivi- 

leores  and 


1  Browning  v.  Budd,  6  Moo.  P.  *  Gr\ffith  r.  Tily,  1883,  MSS. 

0.  430.  •  BurU  v.  B.,  1  P.  &  D.  472  ;  36 

»  Dodge  v.  Meech,  1  Hagg.  612 ;  L.  J.,  Prob.  125. 

Marsh  v.    Tyrrell,   2  Hagg.   141  ;  •  FoxwellY.  Foole,  3  S.  &  T.  6. 

Baker  v.  Butt,  1  Curt.  172.  '  Bind  v.  Laviee^  4  Hagg.  394. 

»   West  V.  Wilby,  3  Phillim.  377. 

D.  H  H 
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Coeta.  executors,  by  whom  are  meant  parties  interested  under 

liabilities  of     other  testamentary  papers,  are  as  follows : 

and  other  To  coll  upon  the  executor  to  propound  testamentaiy 

defendanto;     papers,  upon  which  the  opinion  of  the  court  is  neoessaiy, 

dbubS^willB  without  any  liability  for  costs,^ 

propounded.         jf  \)^q  litigation  reaches  a  subsequent  stage  in  oon»- 

BtoM?^*^*      quence  of  their  action,  their  immunity  ceases,  and  they 

will  run  the  risk  of  costs.* 
Pointool  law.  — To  have  a  point  of  law  arising  on  the  will  argued  before 
the  court  without  liability  for  costs,'  and  to  oppose  a  will 
where  the  testator's  capacity  is  doubtful,  without  liabiUty 
for  costs ;  *  or  where  there  is  reason  for  inferring  undue 
influence,  in  each  case,  irrespective  of  success  or  failure;* 
or  where  a  case  calls  pre-eminently  for  investigation ;  *  or 
where  the  conduct  of  those  interested  in  setting  up  a  will 
gives  reasonable  ground  for  litigation ; '  or  where  there  ifl 
any  reasonable  ground  for  contesting  a  will ;  ^  or  where 
evidence  is  given  of  suspicious  circumstances  in  the  making 
of  a  will.» 

If  the  defendant  may  reasonably  infer  faulty  execution, 
want  of  capacity,  undue  influence,  or  fraud,  or  that  he 
can  reasonably  expect  to  oppose  the  will  successfully,  he 
will  not  have  to  pay  the  costs  of  the  plaintiff.^** 
Examples.  A  next  of  kin  unsuccessfully  opposed  a  will  on  the 

information  from  one  attesting  witness — the  testator's 
medical  attendant — that  on  the  will  being  read  over  to 
him  the  testator  signified  his  approval  by  gesture  only ;  and 
further,  that  the  witness  could  not  swear  that  the  testator 
was  of  sound  mind.     He  was  not  condemned  in  costs." 

1  Abbott  V.  Patera,  4.  Hagg.  381 ;  430. 

AyrU  V.  A.,  6  N.  C.  381.  •  Jonei  v.  Godrieh,  6  Moo.  P.  C. 

*  Armstrong     v.     IlueUHestofif    1  48 ;  Coventry  r.  JFiiliams,  3  N.  C. 
Moo.  P.  C.  492.     See  post,  Liabili-  172. 

TIES  OF  Defendants,  p.  468.  ''   Tmiiamt  v.  HtMry,  3  S.  &  T. 

*  Robins  v.   Dolphin,  1  S.  &  T.       471. 

618  ;  27  L.  J.,  Prob.  24  ;  Brooke  v.  •  Brantley  v.  B,,  3  S.  &  T.  430. 

Kent,  3  Moo.  P.  C.  334.  •  Goodacre  v.  Smith,  1   P.  &  D. 

*  Frere  v.  Peacock,   1   Rob.  456  ;       369. 

Waring  v.  W.,b  N.  C.  324.  »«>  MiUhell  v.  Gard,  3  8.  &  T.  276, 

»  Browning  v.  Budd,  6  Moo.  P.  C.  >'   Tippett  r.  T.,  1  P.  &  D.  64. 
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A  plaintiff  propounded  a  will,  the  next  of  kin  pleaded  Costs, 
undue  execution,  but  gave  no  notice  of  cross-examina- 
tion. One  witness  for  the  plaintiff  swore  to  due  execution. 
The  other  contra.  The  will  was  established.  The  court 
made  no  order  as  to  costs.  Here  the  defendant  had 
reasonable  grounds  for  opposing  the  will;  he  was  not 
condemned  in  costs.^  And  if  he  successfully  opposes  a 
will  he  is  entitled  generally  to  his  costs  out  of  the  estate.^ 

He  is  entitled  to  raise  the  questions  under  the  Wills  Proof  in  so- 
Act  of  due  execution  and  capacity,  and  is  not  liable  for 
costs  if  he  calls  no  witnesses,  nor  if  he  does  call  them  upon 
a  reasonable  ground  for  so  doing.^ 

Again,  where  there  is  a  fair  case  for  inquiry  the  next 
of  kin  may  call  upon  the  executors  to  prove  the  will  in 
solemn  form  at  the  expense  of  the  estate,^  and  may  insist 
on  certain  witnesses  being  produced  for  examination.* 

A  conditional  notice  of  intention  to  cross-examine  only  Notice, 
the  attesting  witnesses  protects  the  parties  opposing  a  will 
from  condemnation  in  costs,  under  Ord.  XXI.  r.  18,®  re- 
enacting  E.  41,  C.  B.^    The  only  pleas  admissible  with  the 
notice  are  traverses  of  the  statement  of  claim. 

A  party  propounding  a  will  must  prove  knowledge  and 
approval  by  the  testator,  capacity,  and  due  execution;* 
and  cross-examination  of  the  witnesses  on  these  points 
does  not  expose  the  defendants  to  costs  if  they  give  the 
above  notice.® 

An  executor  under  a  former  will  has  similar  rights  to  Executors 
the  next  of  kin  to  have  a  will  propounded  without  liability  J^j^  ^"^*' 
for  costs.^*^ 

A  creditor  having  administration  may  oppose  a  will  Creditors, 
without  liability  to  costs." 

*  Ferrey  v.  Kittg^  3  S.  A:  T.  61.  '  Ante,  p.  386 ;   and  see  Lteman 
«  CritchellT,  C,  3  S.  &  T.  41 ;  32       y.  Geori^f,  1  P.  &  D.  642. 

L.  J.,  Prob.  108.  •  See  1  Vict.  c.  26,  s.  9,  anU, 

'  SumtnerellY.  Clementty  3  S.  &T.  p.  32. 

36.  •  Cleart  v.  C,  1  P.  &  D.  666. 

*  NieholU  v.  Binns,  1  S.  &  T.  249.  ^^  Boston  v.  Fox,  29  L.  J .,  Prob.  68. 
»  CartwriffhtY.  C,  1  PhiUim.  94.  "  Dabbt  r.  Chiiman,  1  Phillim. 

*  Ante,  p.  401.  160,  note. 
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Costa. 

Withdrawal 
of  opposition. 

Example. 


Defendant's 
liability. 


Pleading 
fraud,  &o. 


Recalling 
probate. 


Where  a  party  withdraws  without  having  put  the 
executor  to  any  unnecessary  expense,  he  will  not  be  liable 
Jor  costs. 

A  wife  obtained  probate  of  her  husband's  will.  An 
executor  under  a  later  will  cited  her  to  bring  in  Uie 
probate  pending  the  propounding  of  the  later  will.  On 
ascertaining  that  it  was  a  genuine  will  she  withdrew,  and 
escaped  costs.^ 

The  defendant  will  not  get  his  costs  out  of  the  estate 
where  he  has  not  exercised  reasonable  care  in  ascertaining 
if  the  litigation  was  warranted  by  the  facts  of  the  case.^ 

As  seen,  a  next  of  kin  (defendant)  who  only  raises  the 
question  of  due  execution  and  capacity,  and  does  not  pro- 
duce evidence,  is  not  liable  for  costs.*  Where  there  is  a 
reasonable  ground  for  calling  evidence,  he  escapes  also. 
But  other  issues  contested  with  cause  usually  result  in  costs 
against  those  contesting  them.  When  pleas  of  undue  in- 
fluence and  fraud  are  set  up,  and  proof  of  them  fails,  those 
setting  them  up  almost  invariably  have  to  pay  the  costs.^ 

Again,  an  imsuccessful  party  to  a  suit  propounding  a 
doubtful  will  forfeits  his  right  to  costs  where  he  pleads  or 
endeavours  to  prove  an  unfounded  charge  of  conspiracy 
and  fraud,  or  to  serve  some  collateral  purpose  not  material 
to  the  suit.* 

A  next  of  kin,  or  executor  of  a  former  will,  calling  in  a 
probate,  in  common  form  even,  and  putting  the  executor 
to  proof  in  solemn  form,  does  so  at  the  peril  of  costs,  his 
ordinary  exemption  from  liability  to  costs  on  such  occa- 
sions not  extending  to  this  case.* 

He  may  have  to  pay  all  the  costs  he  has  occasioned.  A 
next  of  kin  unsuccessfully  opposing  a  will,  was  condemned 
in  the  costs  of  another  next  of  kin  cited  by  him  to  see 
proceedings,  who  had  only  appeared  and  pleaded.^ 


»  Smith  V.  Fletcher,  2  P.  &  D.  20. 
»  Dean  v.  Iiu9seil,  3  Phillim.  334. 

•  Ante,  p.  467. 

*  Summerell  v.  Clements,  3  S.  & 
T.  35 ;  Ireland  v.  Rendall,  1  P.  & 
D.  194. 


»  Barry  v,  Butlin,  2  Moo.  P.  C. 
492. 

•  Bell  ▼.  ArmMtrong^  1  Add.  376 ; 
Urquhart  y,  Fricker,  3  Add.  66. 

'  Crost  V.  C,  3  S.  &  T.  292. 
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Delay  in  producing  a  will   till  after   administration  Coete. 
granted  as  under  intestacy,  and  no  explanation  given,  P^^-^^^L^' 
entitles  the  administrator  to  call  for  proof  in  solemn  form 
without  costs,  and  also  to  his  costs  in  obtaining  administra- 
tion.^ 

A  next  of  kin,  or  a  legatee,  or  executor  under  a  former  Vexations 
will,  contesting  a  will  under  circumstances  of  vexation,  ^  ^' 
may  be  condemned  in  the  whole  costs.^ 

A  pauper  defendant  may,  by  a  suspicious  or  other 
defence  unsatisfactory  to  the  court,  become  liable  for 
costs.*  Where  he  has  been  guilty  of  gross  conduct,  such 
as  proved,  he  may  be  condemned  to  costs  ;*  and  also  where 
his  litigation  is  tmreasonable  and  also  vexatious,  and  if  he 
is  unable  to  pay  them,  he  may  be  made  liable  for  them  at 
any  future  time.* 

Where  an  opponent  of  a  will  uses  his  position  as  such  MalajuUa. 
to  elicit  evidence  for  purposes  other  than  those  of  the  suit, 
he  will  not  get  his  costs.® 

A  married  woman  may  be  condemned  in  costs  in  probate  Married 
under  peculiar  circumstances.'  A  married  woman  obtained  '^o"^®^- 
probate  in  common  form  of  a  will,  well  knowing  it  had 
not  been  duly  executed.  She  was  unsuccessful  in  a  sub- 
sequent suit  relating  to  it,  in  which  she  appeared  without 
her  husband.®  Under  the  circumstances,  the  court  con- 
demned her  in  the  costs,  on  the  possibility  of  her  having 
separate  estate. 

6  C.  B.  Parties  who  preyiously  to  the  passiiiff  of  the  said  act,  had  Intervener'B 
a  right  to  intervene  in  a  cause  may  do  so,  wim  leave  of  the  judge  liabilities, 
or  one  of  the  registrars,  obtained  by  order  on  summons,  subject  to 
the  same  limitations  and  the  same  rules  with  respect  to  costs  as 
heretofore. 

The  intervener's  privileges  and  liabilities  are  similar  to 
those  of  other  defendants.     Where  he  does  not  cause  costs 

1  Smith  ▼.  5.,  4  S.  &  T.  3.  *  JFoffner  v.  Metes,  2  Hagg.  631. 

»  Green  v.  Froetor,  1  Hagg.  E.  •  Swinfen  ▼.  i^.,  1  S.  &  T.  283. 

337  ;  Mansfield  v.  Shaw,  3  Phillim.  '  Morris  v.  Freeman,  3  P.  &  D. 

22.  66. 

»  Lemann  ▼.  Bonsall,  1  Add.  389.  *  Clarkson  r.  Waterhimse,  2  S.  & 

*  Corless  v.    Thompson,    1   S.    &  T.  378. 
T.  21. 
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Costs.  he  will  not  have  to  pay  them,  bat  where  he  does  not  jualify 

his  opposition  he  will  have  to  pay  hiA  own  oosts  tt 
least. 

'EjLMBk^,  An  executor  propounding  a  will  ignored  in  his  affidsTit 

of  scripts  a  material  testamentary  paper  subsequently  set 
up  by  the  defendant,  and  a  legatee,  under  this  paper,  then 
intervened.  The  executor  in  his  reply  admitted  the  paper 
so  far,  inter  alia,  as  it  related  to  the  intervener's  legaqr. 
He,  notwithstanding,  appeared  at  the  trial.  He  had  to 
pay  his  own  oosts.^  Legatees  under  a  will  propounded  by 
executors  do  not  usually  have  their  costs  on  intervening.^ 

The  heir-at-  The  heir-at-law  is  liable  to  oosts  to  the  same  extent  as 
the  next  of  kin  was  in  the  Prerogative  Court.'  If  he  is 
not  content  with  putting  the  executor  to  proof  of  the  will, 
but  disputes  it  by  pleading  insanity  or  undue  influence,  if 
he  fails  to  prove  these  pleas,  he  may  have  to  pay  the 
costs.* 

Where  an  heir-at-law  voluntarily  comes  into  Utigation 
with  the  parties  interested  in  the  personalty,  and  there  is 
only  one  proceeding,  when  he  might  have  taken  other  pro- 
ceedings after  those  were  over,  and  so  put  the  suitors  to 
greater  expense,  they  must  pay  his  costs  if  he  is  suooessfuL' 

Liability  of  Where  it  is  doubtful  if  an  unsuccessful  plaintiff  nlMming 

revocation  of  probate  can  pay  the  costs  of  an  intervener 
propounding  the  will,  they  will  come  out  of  the  estate.* 

It  is  only  under  special  circiunstances  that  oosts  are 
allowed  out  of  the  testator's  estate.^  Those  speoial  cir- 
cumstances can  now  be  gathered  from  what  has  been  said 
regarding  the  costs  of  plaintiffs  and  defendants. 

The  principle  which  always  guides  the  court  in  giving 


^  Shatce  y.  Marshall,  1  S.  &  T.  whom  such  eyidcnce  shall  be  given 

129.  to  direct  bj  which  ai  the  parties 

>  Colvin  T.  FrateTy  2  Ha^.  368.  the  oodte  thereof  shall  be  paid." 

*  C.  P.  A.  1867, 8.  66— **In  every  *  I^ton  ▼.  JFettrop^  I  S.  &  T.  279. 

case  in  which,  in  anj  such  action  ^  Raywn  y.  R,,  2  P.  &  D.  38. 

or  suit,  the  original  will  shall  be  *  Cro»i  y.  C,  3  S.  &  T.  292. 

E reduced  and  proved,  it  shall  be  ^  J)9an  t.  RuueUf  3  Pfaill.  334. 
kwful  for  the  oourt  or  judge  before 
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costs  out  of  the  estate  is  that  the  party  was  led  into  Costs; 
the  contest  by  the  state  in  which  the  deceased  left  his 
testamentary  papers.^ 

The  residue  has  to  bear  the  costs  when  they  are  ordered  '^^^  ordered 

toi.    i»  j.i_        L  L  out  of  the 

come  out  oi  the  estate.  estate  fall 

The  costs  occasioned  by  delay,  negligence,  or  other  im-  ontheresidue. 
prudent  conduct,  ought  not  to  come  out  of  the  residue.^ 

But  when  the  residue  is  insufficient  the  order  depends  Residue 
upon  circumstances.  Costs  of  an  imsuccessful  defendant 
interested  in  the  residue  were  ordered  to  come  out  of  the 
estate.  The  residue  was  insufficient.  If  the  order  was 
not  varied  specific  legatees  would  suffer  who  had  taken  no 
part  in  the  proceedings.  A  specific  legatee  was  allowed  to 
appear  and  apply  to  have  the  order  varied.' 

Where  the  decision  is  for  the  benefit  of  both  realty  and  ^**^  estate, 
personalty,  the  costs  may  be  directed  to  be  paid  rateably 
out  of  each  according  to  their  value;*  but  the  court  has  no 
jurisdiction  to  order  costs  to  be  paid  out  of  real  estate.' 

When  a  party  is  condemned  in  the  other  party's  costs, 
the  estate  will  not  have  to  pay  them  on  his  failure  to 
do  so.* 

Ord.  LXY.  r.  7.  Where  a  bond  is  to  be  Riven  as  security  for  Bond, 
costs,  it  shall,  unless  the  court  or  a  judge  shall  otherwise  direct, 
be  given  to  the  party  or  person  requiring  the  security,  and  not  to 
an  officer  of  the  court. 

8.  In  causes  and  matters  commenced  after  these  Bules  come  into  Lower  scale, 
operation,  solicitors  shall  be  entitled  to  charge  and  be  allowed  the 

fees  set  forth  in  tiie  column  headed  *'  lower  scale  "  in  Appendix  N. 
in  all  causes  and  matters,  and  no  higher  fees  shall  be  sdlowed  in 
any  case,  except  such  as  are  by  this  order  otherwise  provided  for; 
and  in  causes  and  matters  pending  at  the  time  when  these  Bules 
come  into  operation,  to  which  the  higher  scale  of  costs  previously 
in  force  was  applicable,  the  same  scale  shall  continue  to  be  applied. 

9.  The  fees  set  forth  in  the  column  headed  **  higher  scale**  in  Higher  scale. 
Appendix  N.  may  be  allowed,  either  generally  in  any  cause  or 

matter,  or  as  to  the  costs  of  any  particular  application  made,  or 
business  done,  in  any  cause  or  matter,  if,  on  fecial  grounds  arising 
out  of  the  nature  and  importance,  or  the  difficulty  or  urgency  of 
the  case,  the  court  or  a  judge  shall,  at  the  trial  or  hearing,  or 

I   Sillam  V.    Walker,    1    Hagg.  *  ToungT,  Dendy,  W,  k'D.  ZAA. 

E.  74.  *  Christian  v.  Forster,  2  Phillim. 

'  SeadingtoHY.  Eolloicay,  3  Hagg.  161 . 

B.  282.  *  iViwA  V.  TeUoby,  3  S.  &  T.  61. 
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further  consideration  of  the  caufie  or  matter,  or  at  the  hearing  d 
any  application  therein,  whether  the  cause  or  matter  shall  or  wsSL 
not  be  Drought  to  trial  or  hearing  or  to  further  consideration  (as 
the  case  may  be),  so  order;  or  if  the  taxing  officer,  under  diiectioDB 
given  to  hiui  for  that  purpose  by  the  court  or  a  judge,  shall  think 
that  such  allowance  ought  to  be  so  made  upon  such  special  grounds 
as  aforesaid. 

10.  Upon  any  reference  to  a  taxing  officer  to  tax  a  bill  of  costs  oi 
a  solicitor  for  tne  purpose  of  ascertaining  the  amount  due  to  sndi 
solicitor  in  respect  thereof  from  the  person  to  be  chained  therewitli, 
if  such  bill  shall  include  charges  for  business  done  in  any  cause  or 
matter,  the  taxing  officer  may  allow  the  fees  set  forth  in  the  colnmn 
headed  ''higher  scale ''  in  Appendix  N.  in  respect  of  such  cause  or 
matter,  or  in  respect  of  any  particular  application  made  or  businefls 
done  therein,  if  on  such  special  ^jounds,  as  are  in  the  last  pre- 
ceding rule  mentioned,  he  snaU  thmk  that  such  allovranoe  ought  to 
be  so  made. 

11.  If  in  an^  case  it  shall  appear  to  the  court  or  a  judge  that 
costs  have  been  improperly  or  without  any  reasonable  cause  incurred, 
or  that  by  reason  of  any  undue  delay  in  proceeding  under  any 
judgment  or  order,  or  of  any  misconduct  or  default  of  the  solicitor, 
any  costs  properly  incurred  have  nevertheless  proved  froitless  to 
the  person  incurring  the  same,  the  court  or  judge  may  call  on  the 
solicitor  of  the  person  by  whom  such  costs  have  been  so  inouired 
to  show  cause  why  such  costs  should  not  be  disallowed  as  between 
the  solicitor  and  his  client,  and  also  (if  the  circumstances  of  & 
case  shall  reqmre)  why  the  solicitor  should  not  repay  to  his  dieat 
any  costs  which  the  client  may  have  been  ordered  to  pay  to  any 
other  person,  and  thereupon  may  make  such  order  as  the  justice  of 
the  case  may  require.  The  court  or  judge  may,  if  they  or  he  think 
fit,  refer  tlio  matter  to  a  taxing  officer  for  inquiry  and  report; 
and  direct  the  solicitor  in  the  first  place  to  show  cause  before  such 
taxing  officer,  and  may  also,  if  they  or  he  think  fit,  direct  or 
authorize  tlie  official  solicitor  of  the  Supreme  Court  to  attend  and 
take  part  in  such  inquiry.  Such  notice  (if  any)  of  the  proceedings 
or  order  shall  be  given  to  the  client  in  such  manner  as  the  court 
or  judge  may  direct.  Any  costs  of  the  official  solicitor  shall  be 
paid  by  such  parties,  or  out  of  such  funds  as  the  court  or  a  judge 
may  direct;  or,  if  not  otherwise  paid,  may  be  paid  out  of  sudi 
moneys  (if  any)  as  may  be  provided  by  Parliament. 

Where  separate  issues  are  found,  the  successful  party  Ib 
not  generally  liable  for  the  costs  of  the  issues  found  in  his 
favour;  but  where  (as  here)  the  whole  of  the  evidence 
applied  to  all  the  issues,  and  no  part  was  separable  from 
the  rest,  the  unsuccessful  litigant  would  be  liable.^ 

A  material  fact,  not  controverted,  can  be  proved  by  one 
witness,  and  if  two  are  called  only  one  will  be  allowed 
for.2 

1  Rayaon  v.  Farton^    39    L.   J.,  ^  Edwardi  v.  Fayn$,  1  Sw.  k  Tr. 

Prob.  20.  276  ;  29  L.  J.,  Prob.  146. 
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An  appKoation  for  a  certificate  for  the  costs  of  a  special  Costs ; 
jury  should  he  made  immediately  after  the  verdict,  and  ?JjP®°^ 
not  on  any  subsequent  day.     The  court  here  declined  to 
depart  from  the  unrepealed  rules  of  the  Prerogative  Court.^ 

The  final  question  is  that  of  taxing  the  bill  of  costs,  and  Tmng  bill  of 
for  this  purpose  certain  rules  ^  provide.     These  rales  are 
under  the  old  procedure  and  are  left  still  in  force. 

When  costs  were  directed  to  be  paid  out  of  the  estate  in 
the  Prerogative  Court,  it  was  not  customary  to  tax  them 
on  so  liberal  a  scale  as  between  proctor  and  client.  In 
view  of  a  similar  custom  under  the  Probate  Act,  the  order 
on  application  was  here  varied  to  "  costs  as  agreed."  * 

In  taxing  a  bill  of  costs,  a  registrar  will  exercise  his 
own  discretion  as  to  the  number  of  counsel  allowed  for, 
and  on  other  matters  generally.* 


13.  Where  the  com*t  or  a  judge  appoints  one  of  the  solicitors  Guardians 
of  the  court  to  be  guardian  ad  litem  of  an  infant  or  person  of  ad  litem, 
unsound  mind,  the  court  or  judge  may  direct  that  the  costs  to  be 
incurred  in  the  performance  of  the  duties  of  such  office  shall  be 
borne  and  paid  either  by  the  parties  or  some  one  or  more  of  the 
parties  to  the  cause  or  matter  m  -which  such  appointment  is  made, 
or  out  of  any  fund  in  court  in  which  such  infant  or  person  of 


>  Skipper  v.  5.,  2  Sw.  &  Tr.  1 ; 
29  L.  J.,  Prob.  133;  see  also 
Waggeit  y.  Shaw^  3  Camp.  316  ; 
Oraee  ▼.  Church,  4  Q.  B.  606. 

»  RuJes  C.  B.  92  to  96.  92  C.  B. 
**A11  bills  of  costs  in  contentious 
business  are  referred  to  the  regis- 
trars of  the  principal  registry  for 
taxation,  and  may  be  taxed  by 
them  without  any  special  order  for 
that  purpose.  Sucn  bills  are  (un- 
less by  leave  of  the  judge  or  a 
registrar)  to  be  filed  in  the  registry 
two  days  at  least  before  the  day 
appointed  for  the  taxation.  An 
appointment  for  taxation  will  be 
made  at  the  time  of  filing  the 
bill.'' 

93  C.  B.  *'  The  party  who  has 
obtained  an  appointment  to  tax  his 
bill  of  costs  shall  give  the  other 
party  or  parties  to  be  heard  on  the 
taxation  thereof  at  least  one  clear 
day's  notice  of  such  appointment, 
and  shall  at  the  same  time  deliyer 


to  him  or  them  a  copy  of  the  bill  to 
be  taxed." 

94  C.  B.  "  When  an  appoint- 
ment has  been  made  by  a  reg^trar 
of  the  principal  registry  for  taxing 
any  bill  of  costs,  and  any  of  the 
parties  to  be  heard  on  the  taxation 
do  not  attend  at  the  time  appointed, 
the  registrar  may  nevertheless  pro- 
ceed to  tax  the  bill,  after  the  expi- 
ration of  a  quarter  of  an  hour,  upon 
being  satisfied  by  affidavit  that  the 
parties  not  in  attendance  had  due 
notice  of  the  time  appointed." 

95  C.  B.  **  If  more  than  one- 
sixth  is  deducted  from  any  bill  of 
costs  taxed  as  between  practitioner 
and  client,  no  costs  incurred  in  the 
taxation  thereof  shall  be  allowed 
as  part  of  such  bill." 

*  Jeffrey  v.  /.,  27  L.  J.,  Prob. 
43. 

*  Braine  y.  J.,  1  Sw.  &  Tr.  276; 
29  L.  J.,  Prob.  161  ;  and  Edwarde 
v.  Payne^  1  Sw.  &  Tr.  276. 
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Notice  of 
taxation,  &o. 


TransmiHcdon 
of  books, 
papers,  &o. 
to  taxing 
master. 


Settling  of 
drafts  bj 
oounsol. 


Intorlooutory 
applications. 


Sammons  ad- 
journed to 
court. 


Special  allow- 
ances and 
general  regu< 
lations. 

Special  mat- 
ters imder 
Ord.  32,  r.  4. 


Copies  of 
pleadings. 

Instructions 
to  sue  on  pre- 
paration of 
brief. 

Affidavits. 
Several  depo- 
nents. 


unsound  mind  may  be  interested,  and  may  giye  directionB  for  the 
repayment  or  allowance  of  such  costs  as  Uie  justice  and  drcnm- 
stancos  of  the  coso  may  require. 

16.  One  day*8  notice  of  taxing  costs,  together  with  a  copy  of  tiie 
bill  of  costs  and  affidavit  of  increase  (if  any),  shall  be  giyen  by  the 
solicitor  of  the  party  whoso  costs  are  to  be  taxed  to  the  other  paztj 
or  his  solicitor,  in  all  coses  where  a  notice  to  tax  is  necessary. 

21.  When  any  book,  paper,  or  document,  shall  be  transmitted 
from  the  chambors  of  a  judge  to  the  office  of  a  taxing  nuuter, 
a  memorandum  of  such  transmission  shall  be  made  and  signed  by 
the  taxing  master  or  the  clerk  of  the  taxing  master,  at  whose 
request  such  book,  paper,  or  document,  may  be  transmitted,  and 
shall  be  delivered  to  the  chief  clerk  of  such  judge;  and  when 
any  such  book,  paper,  or  document,  shall  be  returned  from  the 
office  of  the  taxing  master  to  the  judge*s  chambors,  a  memorandum 
of  such  return  shall  be  made  and  signed  by  such  chief  clerk,  or  by 
one  of  his  clerks,  and  shall  be  delivered  to  the  taxing  master. 

22.  Where  in  pursuance  of  any  direction  by  the  court  or  a  jndge 
in  chambers  dniits  are  settled  by  any  of  the  conveyancing  counsel 
of  the  court,  the  expense  of  procuring  such  drafts  to  bejpreviooaly 
or  subsequently  settled  by  other  counsel,  on  behalf  oi  the  same 
parties  on  whose  behalf  such  drafts  are  settled  by  the  oonTeyancing 
counsel  of  the  court,  shall  not  be  allowed  on  taxation  as  between 
party  and  pirty,  or  as  between  solicitor  and  client,  unless  the  oouit 
or  a  j  udgo  shall  otherwise  direct. 

2!i.  U]>on  interlocutory  applications  where  the  court  or  a  jndge 
shall  think  fit  to  award  costs  to  any  party,  the  court  or  judge  may 
by  the  order  direct  payment  of  a  sum  in  gross  in  lieu  of  taxed 
costs,  nnd  direct  by  and  to  whom  such  sum  in  gross  shall  be  paid. 

25.  Whore  the  judge  directs  that  any  matter  commenced  by 
summons  under  the  act  in  the  lost  preceding  rule  mentioned  shaU 
Ix)  heard  in  open  court,  the  same  fees  shall  be  payable  and  the 
same  costs  shall  bo  allowed  as  would  have  been  payable  in  respect 
of  any  other  matter  so  heard. 

27.  The  following  special  allowances  and  general  regulations 
shall  apply  to  all  proceedings  and  all  taxations  in  the  Supreme 
Court  of  Judicature : — 

1.  As  to  writs  of  summons  requiring  special  indorsement,  and  as 
to  si)ecial  cases,  pleadings,  and  affidavits  in  answer  to  interro^itories, 
and  other  special  affidavits,  and  admissions  under  Order  iXXXII. 
Eulo  4,  the  taxing  officer  may,  in  lieu  of  the  allowances  for  in- 
structions and  preparing  or  drawing,  and  attendances,  make  such 
allowance  for  work,  labour,  and  expenses  in  or  about  the  preparation 
of  such  documents  as  in  his  discretion  he  may  think  proper. 

2.  As  to  drawing  any  pleading  or  other  document,  the  fees 
allowed  shall  include  any  copy  made  for  the  use  of  the  solicitor, 
agent,  or  client,  or  for  counsel  to  settle. 

3.  As  to  instructions  to  sue  or  defend,  or  the  preparation  of 
briefs,  if  the  taxing  officer  shall  on  special  grounds  consider  the  fee 
in  either  scale  provided  inadequate,  he  may  make  such  further 
allowance  as  he  shall  in  his  discretion  consider  reasonable. 

4.  As  to  affidavits,  when  there  are  several  deponents  to  bo  sworn, 
or  it  is  necessary  for  the  purpose  of  an  affidavit  being  sworn  to  go 
to  a  distance,  or  to  employ  an  a^ent,  such  reasonable  allowance 
may  be  made  as  the  taxmg  officer  m  lus  discretion  may  think  fit. 
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5.  The  allowances  for  instructionB  and  drawing  an  affidavit  in  Costs, 
answer  to  interrogatories  and  other  special  affidavits,  and  attending  Ang^on  to 
the  deponent  to  be  sworn,  include  all  attendances  on  the  deponent  intenoga- 
to  settle  and  read  over.  tories  and 

6.  As  to  delivery  of  pleadings,  services,  and  notices,  the  fees  are  special  affi- 
not  to  be  allowed  when  the  same  solicitor  is  for  both  parties,  unless  davits. 

it  be  necessary  for  the  purpose  of  making  an  affidavit  of  service.        Pleadings, 

9.  As  to  evidence,  such  just  and  reasonable  charges  and  expenses  &o.  where 
as  appear  to  have  been  properly  incurred  in  procuring  evidence,  only  one  soli- 
and  the  attendance  of  witnesses,  are  to  be  allowed.  oitor  for  both 

10.  As  to  agency  correspondence,  in  country  agency  causes,  and  parti©«. 
matters,  if  it  be  shown  to  the  satisfaction  of  the  taxing  officer  that  Evidence, 
such  correspondence  has  been  special  and  extensive,  he  is  to  be  Airencv 
at  liberty  to  make  such  special  allowance  in  respect  thereof  as  in  ^' 
his  discretion  he  may  think  proper. 

12.  As  to  attendances  at  the  judges'  chambers,  where,  from  the  Attendances 
length  of  the  attendance,  or  from  the  difficulty  of  the  case,  the  at  judges' 
jud^  or  master  shall  think  the  highest  of  the  fees  an  insufficient  chambers, 
remuneration  for  the  services  performed,  or  where  the  preparation 
of  the  case  or  matter  to  lay  it  oefore  the  judge  or  master  in  cham- 
bers, or  on  a  summons,  shall  have  required  skill  and  labour  for 
which  no  fee  has  been  allowed,  the  judge  or  master  may  allow  such 
fee,  in  lieu  of  the  fee  of  1/.  !«.  provided,  not  exceeding  21,  2«.,  or 
where  Hie  higher  scale  is  applicablo  3/.  3«.,  or  in  proceedings  to 
wind  up  a  company,  5/.  5^.,  as  in  his  discretion  he  may  think  fit ; 
and  where  the  preparation  of  the  case  or  matter  to  lay  it  before  a 
judge  at  chambers  on  a  summons  shall  have  required  and  received 
from  the  solicitor  such  extraordinary  skill  and  labour  as  materially 
to  conduce  to  the  satisfactory  and  speedy  disposal  of  the  business, 
and  therefore  shall  appear  to  the  judge  to  deserve  higher  remune- 
ration than  the  ordinary  fees,  the  judge  may  allow  to  the  solicitor, 
bj  a  memorandum  in  writing  expressly  maae  for  that  purpose,  and 

Xed  by  the  judge,  specifying  distmctly  the  grounds  of  such 
nrance,  such  fee,  not  exceeding  ten  guineas,  as  in  his  discretion 
he  may  think  fit,  instead  of  the  fees  of  2L  2«.,  3/.  3«.,  and  5/.  ba, 

14.  A  folio  is  to  comprise  seventy-two  words,  everj-  figure  com-  Folios, 
prised  in  a  column,  or  authorised  to  bo  used,  being  counted  as  one 
word. 

15.  Such  costs  of  procuring  the  advice  of  counsel  on  the  pleadings,  Advice  of 
evidence,  and  proceeding  in  any  cause  or  matter  as  tne  taxing  counsel, 
officer  shall  in  nis  discretion  think  just  and  reasonable,  and  of  pro- 
curing counsel  to  settle  such  pleadmgs  and  special  affidavits  as  the 

taxing  officer  shall  in  his  discretion  think  proper  to  be  settled  by 
counsel,  are  to  be  allowed ;  but  as  to  affidavits,  a  separate  fee  is 
not  to  be  allowed  for  each  affidavit,  but  one  fee  for  all  tne  affidavits 
proper  to  be  so  settled,  which  are  or  ought  to  be  filed  at  the  same 
time. 

16.  As  to  counsel  attending  at  judges*  chambers,  no  costs  thereof  Costs  of 
shall  in  any  case  be  allowed,  unless  the  judge  certifies  it  to  be  a  counsel  at 
proper  case  for  counsel  to  attend.  chambers. 

17.  As  to  inspection  of  documents  imderOrd.  XXXI.  r.  15,  no  Inspection  of 
allowance  is  to  be  made  for  any  notice  or  inspection,  unless  it  is  documents, 
i^own  to  the  satisfaction  of  the  taxing  officer  that  there  were  good 

and  Bofficient  reasons  for  giving  such  notice  and  making  such 
inspeotion. 


Corta. 

Taking  e 


18.  Aft  to  taking  copies  of  documento  in  posseeaon 
■_   party,  or  eilracta  therefrom,  under  Bulea  of  Court  or 
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,— -,,    -    .     .  .   ._  any  s] 

order,  the  party  entitled  to  take  the  copy  or  extract  is  to  pa 
eolicitor  of  the  party  producing  the  document  for  such  co 
extract  as  he  may,  bv  writing,  requite,  at  the  rate  of  id.  per 
and  if  the  sohcitur  of  the  party  Droducinf^  the  document  refu 
neglects  to  supply  the  same,  tho  solicitor  requiring  the  ce 
extract  is  to  be  at  liberty  to  make  it,  and  the  solicitor  for  the 
producing  is  not  to  be  entitled  to  any  fee  in  respect  thereof. 

20.  Tho  court  or  judge  may,  at  the  hearing  of  any  can 
matter,  or  upon  any  application  or  proceeding  in  any  cav 
matter  in  court  or  at  cbiunbere,  and  whether  the  Bame  is  obj 
to  or  not,  direct  the  costs  of  &aj  indorsemont  on  a  writ  of  mmi 
pleading,  aummoDB,  affidavit,  evidence,  notice  requiring  a  stab 
ot  claim,  notice  to  produce,  admit  or  cross-examine  witn 
account,  etatement,  procuring  discovery  by  interrogatoiieB  or  i 
applications  for  time,  bills  of  costs,  service  of  notice  of  moti 
eujumons,  or  other  proceeding,  or  any  part  thereof,  which  i 
proper,  vexatious,  unnecessary,  or  contains  vexatioua  or  titit 
Bftry  matter,  or  is  of  unnecessary  length,  or  caused  by  miaco 
or  negligence,  to  be  disallowed,  or  may  direct  the  taxing  offi< 
look  mto  the  same  and  to  disallow  the  costs  thereof,  or  ol  bucI 
thereof  as  he  shall  find  to  be  improper,  unnecessary,  vexatio 
to  contain  unnecessary  matter,  or  to  be  of  uuneceasary  long 
caused  by  misconduct  or  negligence;  and  in  such  case  the 
whoso  costs  are  so  disallowed  shall  pay  the  costs  occasioned  th 
to  tho  other  parties ;  and  in  any  case  where  such  question  eha 
have  been  raised  before  and  dealt  with  by  the  court  or  jud 
shall  bo  tho  duty  of  the  taxing  officer  to  look  into  the  same 
as  to  evidence,  although  tho  same  may  be  entered  as  read  ii 
decree  or  order)  for  the  purpose  aforesaid,  and  thereupon  the 
conse<iucnccH  ehall  ensue  as  if  ho  had  been  specially  duected 
so:  and  in  the  Uuccu's  Bench  Division  the  mastor  shall  make 
order  as  may  be  re([uircd  to  effect  tho  object  of  this  rcgulatioi 

21.  In  any  case  in  which,  under  the  last  preceding  regulati 
any  other  rule  of  court,  or  by  tho  order  or  direction  of  a  coi 
judge,  or  otherwise,  a  party  entitled  to  receive  costs  is  liable  t 
costs  to  any  other  party,  tho  taxing  officer  may  tax  the  costs 
party  is  so  liable  to  pay,  and  may  adjust  the  samo  by  way  o 
duction  cr  set  off,  or  may,  it  ho  shall  think  fit,  delay  the  allgi 
of  tho  costs  such  party  is  entitled  to  receive  until  he  has  pi 
tendor«l  the  costs  he  is  liable  to  pay ;  or  such  officer  may  al] 
certify  tho  costs  to  bo  paid,  and  direct  pavment  thereof  an 
same  may  be  recovered  by  tho  jarty  entitled  thereto  in  'the 
maimer  as  costs  ordered  to  be  paid  may  be  recovered. 

23.  Whore  any  party  appears  upon  any  application  or  proc« 
in  court  or  at  chambers,  in  which  he  is  not  interested  or 
which,  according  to  the  practice  of  the  court,  ho  ourfit 
attend,  he  is  not  to  be  allowed  any  costs  of  such  appeai^ce  i 
Iho  court  or  judge  shall  exjirosaly  direct  suchcoBta  ■ 
allowed. 

24.  The  cobIs  of  applications  to  extend  the  time  for  takini 
proceedings  shall  be  m  tho  discretion  ot  tho  taxine  officer  ■ 
tho  court  or  judge  shall  have  speciaUy  directed  how  the  (m 

,e.    The  taxing  officer  shall  not  aUow  thro 


to  be  pud  o: 
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more  than  one  extension  of  time,  unless  he  is  satisfied  that  such  Costs, 
extension  was  necessary,  and  could  not,  with  due  diligence,  have 
been  avoided.  The  costs  of  a  summons  to  extend  time  shall  not  be 
allowed  in  cases  to  which  Bule  8  of  Ord.  LXIV.  applies,  unless  the 
party  taking  out  such  summons  has  previously  applied  to  the 
opposite  party  to  consent,  and  he  has  not  given  a  consent,  to  a 
sufficient  extension  of  time,  or  the  taxing  officer  shall  consider 
there  was  a  good  reason  for  not  making  such  application ;  and  in 
case  the  taxing  officer  shall  not  allow  the  costs  of  such  summons, 
and  shall  consider  that  the  party  applying  ought  to  pay  the  costs 
of  any  other  party  occasioned  tnerelby,  he  may  direct  such  pay- 
ment, or  deal  with  such  costs,  in  the  manner  provided  by  Begula- 
tion  21. 

25.  The  taxing  officers  of  the  Supreme  Court,  or  of  any  division  Taxing  officer 
thereof,  shall,  for  the  purpose  of  any  proceeding  before  them,  have  may  aa- 
power  and  authority  to  administer  oaths,  and  shall,  in  relation  to  minister 
the  taxation  of  costs,  perform  all  such  duties  as  have  heretofore  been  oaths, 
or  are  by  general  orders  directed  to  be  performed  by  any  of  the 
masters,  taxing  masters,  registrars,  or  other  officers  of  any  of  the 
courts  whose  jurisdiction  is  by  the  principal  act  transferred  to  the 
High  Court  of  Justice  or  Court  of  Appeal,  and  shall,  in  respect 
thereof,  have  such  powers  and  authorities  as  previous  to  the  com- 
mencement of  the  principal  act  were,  or  by  general  orders  are, 
Tested  in  any  of  such  officers,  including  examining  witnesses, 
directing  production  of  books,  papers,   and  documents,  making 
separate    certificates    or    allocaturs,   requiring   any  party  to    be 
represented  b^r  a  separate  solicitor,  and  to  direct  and  adopt  all  such 
other  proceedings  as  could  be  directed  and  adopted  by  any  such 
officer  on  references  for  the  taxation  of  costs,  and  taking  accoimts 
of  what  is  due  in  respect  of  such  costs,  and  such  other  accoimts 
connected  therewith  as  may  be  directed  by  the  court  or  a  judge. 

27.  The  taxing  officer  shall  have  authority  to  arrange  and  direct  Attendance 
what  parties  are  to  attend  before  him  on  the  taxation  of  costs  to  be  before  taxing 
borne  by  a  fund  or  estate,  and  to  disallow  the  costs  of  anv  party  master, 
whose  attendance  such  officer  shall  in  his  discretion  consider  un- 
necessary in  consequence  of  the  interest  of  such  party  in  such  fund 

or  estate  being  small  or  remote,  or  sufficiently  protected  by  other 
parties  interested. 

28.  When  any  party  entitled  to  costs  refuses  or  neglects  to  bring  Neirlect  to 
in  his  costs  for  taxation,  or  to  procure  the  same  to  be  taxed,  and  tax  costs, 
thereby  prejudices  any  other  party,  the  taxing  officer  shall  be  at 

liberty  to  certify  the  costs  of  the  other  parties,  and  certify  such 
refusal  or  neglect,  or  may  allow  such  party  refusing  or  neglecting  a 
nominal  or  other  sum  for  such  costs,  so  as  to  prevent  any  other 
party  being  prejudiced  by  such  refusal  or  neglect. 

29.  As  to  costs  to  be  paid  or  borne  by  another  party,  no  costs  Unneoessary 
are  to  be  allowed  which  do  not  appear  to  the  taxing  officer  to  have  costs, 
been  necessary  or  proper  for  the  attainment  of  justice  or  defending 

the  rights  of  the  party,  or  which  appear  to  the  taxing  officer  to 
have  been  incurred  through  over-caution,  negligence,  or  mistake, 
or  merely  at  the  desire  of  the  party. 

30.  As  to  any  work  and  labour  properly  performed  and  not  Work  done 
herein  provided  for,  and  in  respect  of  which  fees  have  heretofore  not  herein 
been  allowed,  the  same  or  similar  fees  are  to  be  allowed  for  such  provided  for. 
work  and  labour  as  have  heretofore  been  allowed. 
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31.  Where  the  plaintiff  is  directed  to  pay  to  the  defendant  tin 
costs  of  the  cause,  the  cosXs  occasioned  to  a  defendant  by  ai^ 
amendment  of  the  plaintiff's  pleadings  shall  be  deemed  to  be  put 
of  such  defendant's  costs  in  the  cause  (except  as  to  any  amendment 
which  shall  apnear  to  have  been  rendered  necessary  by  the  debutt 
of  such  defendant) ;  but  there  shall  be  deducted  from  such  toati 
any  sum  which  may  have  been  paid  by  the  plaintiff  accoidingtotlie 
course  of  the  court  at  the  time  of  any  amendment. 

32.  \yhoro  upon  taxation  a  plaintiff  who  has  obtained  a  jnd^ 
ment  with  costs  is  not  allowed  the  costs  of  any  amendment  of  btf 

S loadings  on  the  ground  of  the  same  having  been  unnecessaiy,  the 
ofendant's  costs  occasioned  by  such  amendment  shall  be  taxed, 
and  the  amount  thereof  deducted  from  the  costs  to  be  paid  by  the 
defendant  to  the  plaintiff. 

33.  \yhere  an  action  or  petition  is  dismissed  with  costs,  or  i 
motion  is  refused  with  costs,  or  any  costs  bxq  by  any  general  or 
special  onler  directed  to  be  paid,  the  taxing  ofEcer  may  tax  such 
costs  without  any  order  referring  the  same  for  taxation,  unless  tke 
court  or  a  judge  upon  the  application  of  the  x>arty  alleging  lii'm«Jf 
to  be  aggriovocl  prohibits  the  taxation  of  such  costs. 

34.  Where  it  is  directed  that  costs  shall  be  taxed  in  case  the 
parties  differ  about  the  same,  the  party  claiming  the  costs  shall 
oring  the  bill  of  costs  into  the  office  of  the  proper  taxing  officer, 
and  give  notice  of  his  having  so  done  to  the  other  party,  and  at  any 
time  within  eight  days  after  such  notice  such  other  party  shall  baTO 
liberty  to  inspect  the  same  without  fee,  if  he  thinks  fit.  And  at  or 
before  the  expiration  of  the  eight  days,  or  such  further  time  as  the 
taxing  officer  shall  in  his  discretion  allow,  such  other  party  '^h*^^ 
either  agree  to  pay  the  costs  or  signify  his  dissent  therefrom,  and 
shall  tlieroupon  be  at  liberty  to  tender  a  sum  of  monev  for  the 
costs ;  but  where  he  makes  no  such  tender,  or  where  the  party 
claiming  the  costs  refuses  to  accept  the  sum  so  tendered,  the  taxing 
ofHcor  shall  proceed  to  tax  the  costs ;  and  where  the  taxed  costs 
shall  not  exceed  the  sum  tendered,  the  costs  of  the  taxation  gli^H 
be  borne  by  the  party  claiming  the  costs. 

3o.  Whore  any  costs  are  by  any  judgment  or  order  directed  to 
be  tiixed  and  to  bo  paid  out  of  any  money  or  fund  in  court,  the 
taxing  officer  in  liis  certificate  of  taxation  shall  state  the  total 
amount  of  all  such  costs  as  taxed  without  any  direction  for  that 
purpose  in  such  judgment  or  order. 

36.  The  allowances  in  respect  of  fees  to  the  conTeyandng 
counsel  of  the  court,  and  to  nny  accountants,  merchants,  engineers, 
actuaries,  and  other  scientific  persons  to  whom  any  question  is 
referred,  shall  be  regulated  by  the  taxing  officers,  subject  to  appeal 
to  the  court  or  judge,  whose  decision  shall  be  final. 

37.  The  rules,  orders,  and  practice  of  any  court  whose  jurisdic- 
tion is  transferred  to  the  High  Court  of  Justice  or  Court  of  Appeal, 
relating  to  costs,  and  the  allowance  of  the  fees  of  solicitors  and 
attorneys,  and  the  taxation  of  costs,  existing  prior  to  the  com- 
mencement of  the  principal  act,  shall,  in  so  far  as  they  are  not 
inconHistent  with  the  principal  act  and  these  rules,  remain  in  force 
and  be  applicable  to  costs  of  the  same  or  analogous  proceedings, 
and  to  the  allowance  of  the  fees  of  solicitors  of  the  Supreme  Court 
and  the  taxation  of  costs  in  the  High  Court  of  Justice  and  Court 
of  Appeal. 
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38.  As  to  all  fees  or  allowances  which  are  discretionary,  the  Coats, 
same  are,  unless  otherwise  provided,  to  be  allowed  at  the  discretion  Discretionary 
of  the  taxing  officer,  who,  in  the  exercise  of  such  discretion,  is  to  fees  and 
take  into  consideration  the  other  fees  and  allowances  to  the  solicitor  allowanoes, 
and  counsel,  if  any,  in  respect  of  the  work  to  which  any  such  &c. 
allowance  applies,  the   nature  and   importance  of  the   cause  or 
matter,  the  amount  involved,  the  interest  of  the  parties,  the  fund 
or  persons  to  bear  the  costs,  the  general  conduct  and  costs  of  the 
proceedings,  and  all  other  circumstances :  and  where  a  party  is 
entitled  to  sign  judgment  for  his  costs,  the  taxing  officer,   in 
taxing  the  costs,  may  allow  a  fixed  sum  for  the  costs  of  the  judg- 
ment. 

41.  Any  party  who  may  be  dissatisfied  with  the  certificate  or  Dissatisfac- 
allocatur  of  the  taxing  officer,  as  to  any  item  or  part  of  an  item  tion  with 
which  may  have  been  objected  to  as  aforesaid,  may  within  fourteen  allocatur. 
days  from  the  date  of  the  certificate  or  allocatur,  or  such  other 
time  as  the  court  or  judge,  or  taxing  officer,  at  the  time  ho  signs 
his  certificate  or  allocatur,  may  allow,  apply  to  a  judge  at  cham- 
bers for  an  order  to  review  the  taxation  as  to  the  same  item  or  part 
of  an  item,  and  the  judge  may  thereupon  make  such  order  as  the 
judge  may  think  just;  but  the  certificate  or  allocatur  of  the  taxing 
officer  shall  be  final  and  conclusive  as  to  all  matters  which  shall 
not  have  been  objected  to  in  manner  aforesaid. 

44.  No  retaining  fee  to  counsel  shall  be  allowed  on  taxation  as  Hetaining 
between  party  and  party.  fees. 

46.  Fees  for  conferences  are  not  to  be  allowed  in  any  cause  or  Conference 
matter  in  addition  to  the  solicitor's  and  counsel's  fees  for  drawing  f^^ 

and  settling,  or  perusing  any  pleadings,  affidavits,  deeds,  or  other 
proceedings  or  abstracts  of  title,  or  for  advising  thereon,  unless  it 
shall  appear  to  the  taxing  officer  for  some  special  reason  that  a 
conference  was  necessary  or  proper. 

47.  Where  the  costs  of  retaining  two  counsel  may  properly  be  Two  connsel. 
allowed,  such  allowance  may  bo  made  although  both  such  counsel 

may  have  been  selected  from  the  outer  bar. 

48.  As  to  refresher  fees,  when  any  cause  or  matter  is  to  be  tried  Refreshers, 
or  heard  upon  viid  voce  evidence  in  open  court,  if  the  trial  shall 

extend  over  more  than  one  day,  and  shall  occupy  either  on  the 
first  day  only,  or  partly  on  the  first  and  partljr  on  a  subsequent 
day  or  days,  more  than  five  hours,  without  being  concluded,  the 
taxing  officer  may  allow,  for  every  clear  day  subsequent  to  that 
on  wmch  the  five  hours  shall  have  expired,  the  following  fees : — 

To  the  leading  counsel        -        -  from  5  to  10  guineas. 

To  the  second,  if  three  counsel    -  „    3  to    7        „ 
To  the  third,  if  three  counsel,  or 

the  second,  if  only  two    -        -  .  ,,    3  to    5        ,, 

The  like  allowances  may  be  made  where  the  evidence  in  chief  is 
not  taken  vivd  voce,  if  the  trial  on  hearing  shall  be  substantially 
prolon^d  beyond  such  period  of  five  hours,  to  be  so  computed  as 
aforesaid,  by  the  cross-examination  of  witnesses  whose  affidavits  or 
depositions  nave  been  used. 

49.  Where  a  cause  or  matter  shall  not  be  brought  on  for  trial  or  Causes  pre- 
hearing, the  costs  of  and  consequent  on  the  preparation  and  delivery  maturely 
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Costs.  of  briefs  shall  not  be  allowed  if  the  taxing  officer  shall  be  of  opinion 

broairht  on       ^^^  such  costs  were  prematurely  incurred. 

for  tnaL  ^^'  ^^hero  a  cause  or  matter  which  stands  for  trial  is  called  on 

r    f         4:rilr    ^  ^®  tried,  but  cannot  be  decided  by  reason  of  a  want  of  parties  or 

Ooflts  on  "^^'  other  defect  on  part  of  the  plaintiff,  and  is  therefore  struck  out  of 

ing  ou  ca      .  ^^  paper,  and  the  same  cause  is  again  set  down,  the  defendant 

shall  be  allowed  the  taxed  costs  occasioned  by  t^e  first  setting 

down,  although  he  does  not  obtain  the  costs  of  the  cause  or 

matter. 

Clerk*f  fees.  ^^*  ^^^  following  fees  are  to  be  allowed  to  counsels*  clerks  :— 

£   $.  d. 

Upon  a  fee  under  b  guineas  -        -  -  -     0    2  6 

6  guineas  and  under  10  g^neas  -  -     0     5  0 

10  guineas  and  under  20  guineas  -  -     0  10  0 

20  guineas  and  under  30  guineas  -  -     0  15  0 

30  guineas  and  under  50  guineas  -  -     1     0  0 

50  guineas  and  upwards     per  cent.  -  -     2  10  0 

On  consultations,  senior's  clerk  -  -     0     5  0 

On  consultations,  junior's  cl^rk  -  -     0     2  6 

On  conferences  -        -        -  -  -050 

On  retainers  (where  allowed) : 

General  retainer        -        -        -  -  -0  10  6 

Common  retainer      -        -        -  -  -026 

Goonael'f  52.  No  fee  to  counsel  shall  be  allowed  on  taxation  unless  Touched 

Yooohen.  |)y  hia  signature. 

Ori^final  affi-  53.  In  cases  in  which  an  original  affidavit  can  be  used,  and  to 
dayits.  which  Ord.  XXXVIII.  r.  15,  applies,  it  shall  not  be  necessary  to 

Ord.  38,  p.  15.  take  an  office  copy. 

Offtce  copies.  54.  jt  shall  not  be  necessary  to  take  an  office  copy  of  an  affidavit 
Affidavits  of  of  discovery  of  documents,  and  the  copy  delivered  by  the  party 
discovery.         filing  it  may  be  used  as  agaiust  such  party. 

Office  copies.        55.  Whore,  in  proceedings  before  the  taxing  officer,  any  party 

Neglect  of        is  guilty  of  neglect  or  delay,  or  puts  any  other  party  to  any  un- 

parties.  nocessar}"^  or  improper  expense  relative  to  such  proceedings,  the 

taxing  officer  may  direct  such  party  or  his  solicitor  to  pay  such 

costs  as  he  may  think  proper,  or  deal  with  them  under  Begu- 

lation  21. 

Ck>pie6  of  bills      06.  Where  in  any  cause  or  matter  any  bill  of  costs  is  directed  to 

of  costs.  be  taxed  for  the  purpose  of  being  paid  or  raised  out  of  anv  fund  or 

property,  the  taxing  officer  may,  if  he  shall  consider  there  is  a 

reasonable  ground  for  so  doing,  require  the  solicitor  to  deliver  or 

send  to  his  cUents,  or  any  of  them,  free  of  charge,  a  copy  of  such 

bill,  or  any  part  thereof,  previously  to  such  officer  completing  the 

taxation  thereof,  accompanied  by  any  statement  such  officer  may 

direct,  and  by  a  letter  informing  sucn  client  that  the  bill  of  costs 

has  been  referred  to  the  taxing  officer,  giving  his  name  and  address 

for  taxation,  and  will  be  preceded  with  at  the  time  the  officer  shall 

have  appointed  for  this  purpose,  and  such  officer  may  suspend  the 

taxation  for  such  time  as  he  may  consider  reasonable. 

Taxing  offi-  ^7.  The  taxing  officer  shall  have  power  to  limit  or  extend  the 

oer'a  powers     time  for  any  proceeding  before  him,  and  where,  by  any  general 

as  to  time  for   order,  or  any  order  of  the  court  or  a  judge,  a  time  is  appointed  for 

taxing. 
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any  proceeding  before  or  by  a  taxing  ofiBcer,  unless  the  court  or 
judge  shall  otherwise  dii-ect,  such  officer  shall  haye  power  from 
time  to  time  to  extend  the  time  appointed  upon  such  terms  (if  any) 
as  the  justice  of  the  case  may  reqmre,  and  although  the  application 
for  the  same  is  not  made  until  after  the  expiration  of  the  time  ap- 
pointed, it  shall  not  be  necessary  to  make  a  certificate  or  order  for 
this  purpose,  unless  required  for  any  special  purpose. 

58.  Every  bill  of  costs  which  slmll  be  left  for  taxation  shall  be  Indorsement 
indorsed  with  the  name  and  address  of  the  solicitor  by  whom  it  is  so  on  bill  of  soli- 
left,  and  also  the  name  and  address  of  the  solicitor  (if  any)  for  citor'sad- 
whom  he  is  agent,  including  any  solicitor  who  is  entitled  or  intended  ^^^^9  &<>• 
to  participate  in  the  costs  to  be  so  taxed. 

OEDEE  LXVI. 
Notices,  Prdtting,  Paper,  Copies,  Office  Copies,  Minutes,  &o.  Notioee,  &o. 

1.  All  notices  required  by  these  rules  shall  be  in  writing, 
unless  expressly  authorized  by  the  court  or  a  judge  to  be  giyen 
orally. 

2.  All  accounts,  copies,  and  papers  left  at  chambers  shall  be 
written  upon  foolscap  paper,  bookwise,  unless  the  nature  of  the 
document  renders  it  impracticable. 

3.  Proceedings  required  to  be  printed  shall  be  printed  on  cream 
woTO  machine  drawing  foolscap  folio  paper,  19  lbs.  per  mill  ream, 
or  thereabouts,  in  pica  type  leaded,  wiUi  an  inner  margin  about 
three-quarters  of  an  inch  wide,  and  an  outer  margin  about  two 
inches  and  a-half  wide. 

4.  Any  affidavit  may  be  sworn  to  either  in  print  or  in  manu- 
script, or  partly  in  print  and  partly  in  manuscript. 

5.  Where  any  written  deposition  of  a  witness  nas  been  filed,  such 
deposition  shall  be  printed,  unless  otherwise  ordered. 

6.  The  rules  of  court  as  to  printing  depositions  and  affidavits  to 
be  used  on  a  trial  shall  not  apply  to  depositions  and  affidavits  which 
have  previously  been  used  upon  any  proceeding  without  having 
been  printed. 

7.  Where,  pursuant  to  these  rules,  any  pleading,  notice,  special 
case,  petition  of  right,  deposition,  or  affidavit  is  to  be  printea,  and 
where  any  printed  or  other  office  copy  of  any  such  document  is  to 
be  taken,  the  following  regulations  shall  be  observed : — 

(a.)  The  party  on  whose  behalf  the  deposition  or  affidavit  is  taken 
and  filed  is  to  print  the  same  in  the  manner  provided  by 
Eule  3  of  this  Order : 

(i.)  To  enable  the  party  printing,  to  print  any  deposition  or  affi- 
davit, the  officer  with  whom  it  is  filed  shall,  on  demand, 
deliver  to  such  party  a  copy  written  on  draft  paper  on  one 
side  only : 

(c.)  The  party  printing  shall,  on  demand  in  writing,  furnish  to 
any  other  party  any  number  of  printed  copies,  not  exceed- 
ing ten,  upon  payment  therefor  at  the  rate  of  \d,  per  folio 
for  one  copy,  and  Jc?.  per  folio  for  every  other  copy : 

(d.)  As  between  a  solicitor  delivering  any  printed  copies  and  his 
client,  credit  shall  be  given  by  the  solicitor  for  liie  whole 
amount  payable  by  any  other  party  for  such  printed 
copies : 

D.  II 
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KoUoes,  fto.  (e.)  Tho  party  entitled  to  be  furnished  with  a  print  shall  not  be 

allowed  any  charge  in  respect  of  a  written  copy,  unless 
the  court  or  a  judge  shall  otherwise  direct : 

(/.)  Except  as  provided  by  Ord.  LV.  r.  48,  the  portr  by  or 
on  whoso  behalf  any  deposition,  affidavit  or  certificate  is 
filed  shall  leave  a  copy  with  the  officer  with  whom  the 
same  is  filed,  who  shall  examine  it  witii  the  original^  and 
mark  it  as  an  office  copy;  such  copy  shall  be  a  copy  printed 
as  above  provided  where  such  deposition  or  affidavit  \b  to 
be  printed: 

(^.)  The  party  or  solicitor  who  has  taken  any  printed  or  written 
office  copy  of  any  deposition  or  affidavit  is  to  produce  the 
same  upon  every  proceeding  to  which  the  same  relates : 

(A.)  Where  any  party  is  entitled  to  a  copy  of  any  deposition,  affi- 
davit, procee(Hng  or  document  mod  or  prepared  by  or  on 
behalf  of  another  party,  which  is  not  required  to  be  printed, 
such  copy  shall  be  furnished  by  the  i>arty  by  or  on  whose 
behalf  the  same  has  been  filed  or  prepared : 

(i.)  The  party  requiring  any  such  copy,  or  his  solicitor,  is  to  make 
a  written  application  to  the  party  by  whom  the  copy  is 
to  be  furnished,  or  his  solicitor,  vnth  an  undertaking  to 
pay  the  proper  charges,  and  thereupon  such  copy  is  to  be 
made  and  ready  to  l^  delivered  at  the  expiration  of  twenty- 
four  hours  after  the  receipt  of  such  request  and  undw- 
taking,  or  within  such  other  time  as  the  court  or  a  jndee 
may  in  any  case  direct,  and  is  to  be  fumidled  accordingly 
upon  demand  and  payment  of  the  proper  charges : 

(y.)  In  the  case  of  an  eac  parte  application  for  an  injunction  or 
writ  of  ne  exeat  regno^  the  party  making  such  application 
is  to  furnish  copies  of  the  affidavits  upon  which  it  is  granted 
upon  payment  of  the  proper  charges  immediately  upon  the 
receipt  of  such  written  request  and  undertaking  as  afore- 
said, or  within  such  time  as  may  be  specified  in  such 
request,  or  may  have  been  directed  by  the  court  or  a 
judge : 

(Ar.)  It  shall  bo  stated  in  a  note  at  the  foot  of  every  affidavit  filed 
on  whoso  behalf  it  is  so  filed,  and  such  note  shall  be  printed 
on  every  printed  copy  of  an  affidavit  or  set  of  affidavits, 
and  copied  on  every  office  copy  and  copy  furnished  to  a 
party: 

(/.)  The  name  and  address  of  the  party  or  solicitor  by  whom  any 
copy  is  furnished  is  to  be  indorsed  thereon  in  like  manner 
as  upon  proceedings  in  court,  and  such  party  or  solicitor 
is  to  bo  answerable  for  the  Fame  being  a  true  copy  of  the 
original,  or  of  an  office  copy  of  the  original,  of  which  it 
purports  to  bo  a  copy,  as  the  case  may  be : 

(m.)  Tno  folios  of  all  printe<l  and  written  office  copies,  and  copies 
delivered  or  fumislicd  to  a  party,  shall  be  numbered  con- 
secutively in  the  margin  thereof,  and  such  written  copies 
shall  bo  written  in  a  neat  and  legible  manner  on  the  same 
paper  as  in  the  case  of  printed  copies : 

(w.)  In  case  anv  party  or  solicitor  who  shall  be  required  to  furnish 
any  such  written  copy  as  aforesaid  shall  either  refuse  or, 
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for  twenty-four  hours  from  the  timo  when  the  aimlication  Notices,  &o. 
for  such  copy  has  been  made,  neglect  to  furnish  the  same, 
the  person  by  whom  such  application  shall  be  made  shall 
be  at  liberty  to  procure  an  office  copy  from  the  office  in 
which  the  original  shall  have  been  filed,  and  in  such  case 
no  costs  shall  be  payable  to  the  solicitor  so  making  default 
in  respect  of  the  copy  so  applied  for : 
(o.)  Where,  oy  any  order  of  the  court  (whether  of  appeal  or 
otherwise)  or  a  judge,  any  pleading,  evidence,  or  other 
document  is  ordered  to  be  printed,  the  court  or  judge 
may  order  the  expense  of  printing  to  be  borne  and  allow^, 
and  printed  copies  to  be  furnished  by  and  to  such  parties 
and  upon  such  terms  as  shall  bo  thought  fit. 

8.  On  filing  any  instrument  or  document  in  admiralty  actions, 
the  solicitor  shall  state,  in  writing,  on  a  printed  form  called  a 
minute,  to  bo  obtained  in  the  Admiralty  Registry,  the  nature  of 
the  instrument  or  document  filed,  and  the  date  of  the  filing  thereof. 

9.  In  admiralty  actions  a  record  of  all  such  minutes  as  in  the 
last  preceding  rule  mentioned,  and  of  all  actions  commenced  and 
appearances  entered,  and  of  all  orders  of  the  court,  shall  be 
entered  in  a  book  to  be  kept  in  the  Admiralty  Begistry,  called  the 
**  Minute  Book." 

OEDEE  Lxyn. 

I.  Sebyioe  of  Obders,  &C. 

1.  Except  in  the  case  of  an  order  for  attachment,  it  shall  not  be 
necessary  to  the  regular  service  of  an  order  that  the  original  order 
be  shown  if  an  office  copy  of  it  be  exhibited. 

2.  All  writs,  notices,  pleadings,  orders,  summonses,  warrants, 
and  other  documents,  proceedings,  and  written  communications  in 
respect  of  which  personal  service  is  not  requisite  shall  be  sufficiently 
served  if  left  within  the  proscribed  hours  at  the  address  for  service 
of  the  person  to  be  served  as  defined  by  Orders  IV.  and  XII.,  with 
any  person  resident  at  or  belonging  to  such  place. 

3.  Notices  sent  from  any  office  of  the  Supreme  Court  may  be 
sent  by  post ;  and  the  time  at  which  the  notice  so  posted  would  be 
delivered  in  the  ordinary  course  of  post  shall  be  considered  as  the 
time  of  service  thereof,  and  the  postmg  thereof  shall  be  a  sufficient 
service. 

4.  Where  no  appearance  has  been  entered  for  a  party,  or  whore  a 
party  or  his  solicitor,  as  the  case  may  be,  has  omitted  to  give  an 
address  for  service  as  required  by  Orders  IV.  and  XII.,  all  writs, 
notices,  pleadings,  orders,  summonses,  warrants,  and  other  docu- 
ments, proceedings,  and  written  communications  in  respect  of  which 
personal  service  is  not  requisite  may  bo  served  by  filing  them  with 
the  proper  officer. 

6.  "miere  personal  service  of  any  writ,  notice,  pleading,  order, 
summons,  warrant,  or  other  document,  proceodmg,  or  written 
communication  is  required  by  these  rules  or  otherwise,  the  service 
shall  be  effected  as  nearly  as  may  be  in  the  manner  prescribed  for 
the  personal  service  of  a  writ  of  summons. 

6.  Where  personal  service  of  any  writ,  notice,  pleading,  summons, 
Older,  warrant,  or  other  document,  proceeding,  or  written  com- 
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mimication  is  required  by  these  rules  or  otherwise,  and  it  is  made 
to  appear  to  the  court  or  a  jud^  that  prompt  personal  service 
cannot  bo  effected,  the  court  or  judge  may  make  such  order  for 
substituted  or  other  service,  or  for  the  substitution  of  notice  for 
service  by  letter,  public  advertisement,  or  otherwise,  as  may  be  just 

7.  Whore  a  party  after  having  sued  or  appeared  in  person  has 
given  notice  in  writing  to  the  opposite  party  or  his  solicitor,  throng 
a  solicitor,  that  such  solicitor  is  authorized  to  act  in  the  cause  Gt 
matter  on  his  behalf,  all  writs,  notices,  pleadings,  summonses, 
orders,  wammts,  and  other  documents,  proceedings,  and  written 
commimications  which  ought  to  be  delivered  to  or  served  upcm 
the  party  on  whose  behalf  the  notice  is  given  shall  ther^nfter  be 
delivertKi  to  or  served  upon  such  solicitor. 

8.  Where  a  person  who  is  not  a  party  appears  in  any  proceeding 
either  before  the  court  or  in  chambers,  service  upon  the  solicitor  in 
London  by  whom  such  person  appears,  whether  such  solicitor  act 
as  principal  or  agent,  shall  be  deemed  good  service  except  in 
matters  requiring  personal  service. 

9.  Affidavits  of  service  shall  state  when,  where,  and  how  and  by 
whom,  such  service  was  effected. 

II.  Admiralty  Actions. 

10.  Every  instrument,  under  the  seal  of  the  court,  and  prepared 
in  the  Admiralty  Registry,  shall  be  issued  on  a  notice  filed  by  the 
solicitor  applying  for  the  same,  and  shall  bear  date  on  the  day  on 
which  it  is  issued. 

11.  Every  instrument  shall  be  served  within  twelve  months  from 
the  day  on  which  it  boars  date,  otherwise  the  service  thereof  shall 
not  be  valid. 

12.  No  instrument  except  a  warrant  shall  be  served  on  a  Sunday, 
Good  Friday,  or  Christmas  Day. 

13.  Every  warrant  or  other  instrument  re<iuired  to  be  served  by 
the  marshal  shall  bo  left  by  the  solicitor  taking  out  the  same  with 
a  notice  in  the  Admiralty  Registry. 

14.  The  service  of  any  instrument  by  the  marshal  shall  be  verified 
by  his  certificate.  The  service  of  any  instrument  by  a  solicitor,  his 
clerk  or  agent,  shall  be  verified  by  an  affidavit. 

ORDER  LXVin. 

Application  of  Rules  dt  Crown  Revenue  and  Matrdconial 

Cases. 

1.  Subject  to  the  provisions  of  this  Order,  nothing  in  these  rules, 
save  as  expressly  provided,  shall  affect  the  procedure  or  practice  in 
any  of  the  following  causes  or  matters : — 

{a.\  Criminal  proceedings ; 

\h,)  Proceedings  on  the  Crown  side  of  the  Queen's  Bench 

Division ; 
(c.)  Proceedings  on  the  Revenue  side  of  the  Queen's  Bench 

Division : 
(d.)  Proceedings  for  Divorce  or  other  matrimonial  causes. 

2.  The  following  Orders  shall,  as  far  as  they  are  applicable, 
apply  to  all  civil  proceedings  on  the  Crown  side  of  the  Queen's 
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Bench  Division,  including  mandamus  and  prohibition,  and  also  to  Application 
quo  warranto,  and  to  all  proceedings  on  the  Beyenue  side  of  the  of  rules, 
said  Division ;  namely, — 

I  a.)  Order  XXVIH.  (Amendment) ; 
h,)  Order  XXXTV.  (Special  case) ; 
c.)  Order  XXXVin.  (Affidavits); 
d,)  Order  LII.  ^Motions) ; 
«.)  Order  LVIIl.  (Appeals) ; 
/.)  Order  LXIV.  (Tune); 
g.)  Order  LXV.  (Costs); 
h,)  Order  LXVI.  (Notices,  &c.); 
y.)  Order  LXX.  (Non-compliance) ; 
Jb'rovided,  that  Order  LVIII.  shall  not  apply  to  quo  warranto. 

3.  Where  pleadings  in  prohibition  are  ordered,  the  pleadings, 
and  subsequent  proceedings,  including  judgment  and  assessment  of 
damages,  if  any,  shall  be,  as  nearly  as  may  be,  the  same  as  in  an 
ordinary  action  for  damages. 

4.  Affidavits  used  in  applications  on  the  Crown  side  of  the  Queen's 
Bench  Division  shall  be  intituled  in  the  Queen's  Bench  Division. 

ORDER  LXX. 

Effect  of  Non-Compliance. 

1.  Non-compliance  with  any  of  these  rules,  or  with  any  rule  of 
practice  for  the  time  being  in  force,  shall  not  render  any  proceed- 
ings void  unless  the  court  or  a  judge  shall  so  direct,  but  such  pro- 
ceedings may  be  sot  aside  either  wholly  or  in  part  as  irregular,  or 
amended,  or  otherwise  dealt  with  in  such  manner  and  upon  such 
terms  as  the  court  or  judge  shall  think  fit. 

2.  No  application  to  set  aside  any  proceeding  for  irregularity 
shall  be  allowed  unless  made  within  reasonable  time,  nor  if  the 
party  applying  has  taken  any  fresh  step  after  knowledge  of  the 
irregularity. 

3.  Where  an  application  is  made  to  set  aside  proceedings  for 
irregularity,  the  several  objections  intended  to  be  insisted  upon 
shall  be  stated  in  the  summons  or  notice  of  motion. 

4.  Wlien  a  summons  is  taken  out  to  set  aside  any  process  or  pro- 
ceeding for  irregularity  with  costs,  and  the  summons  is  dismissed 
genendly  without  any  special  direction  as  to  costs,  it  is  to  be 
understood  as  dismissed  with  costs. 

ORDER  LXXI. 
Interpretation  of  Terms. 

1.  The  provisions  of  the  100th  section  of  the  principal  act  shall 
apply  to  these  rules. 

In  the  construction  of  those  rules,  unless  there  is  anything  in 
the  subject  or  context  repugnant  thereto,  the  several  words  herein- 
after mentioned  or  referred  to  shall  have  or  include  the  meanings 
following : — 

"Originating  summons"  means  a  summons  by  which  proceed- 
ings are  commenced  without  writ : 

"  Person  "  includes  a  body  corporate  or  politic : 
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Interpreta-  **  Probate  actions"  include  actions  and  other  matters  relating  to 

tionOT  terma.  the  grant  or  recall  of  probate  or  of  letters  oi  administration 

other  tlian  common  form  business : 
•*  Proper  officer  "  means  an  officer  to  be  ascertained  as  follows:— 
(a.)  Where  any  duty  to  be  discharged  under  the  acts  at 
these   rules  is  a  duty  which  has  heretofore  been  dis- 
charged by  any  officer,  such  officer  shall  continue  to  be 
the  proper  officer  to  discharge  the  same : 
{h,)  Whore  any  new  duty  is  under  the  acts  or  these  rules  to 
be  discharged,  the  proper  officer  to  discharge  the  same 
shall  be  such  officer  as  may  from  time  to  time  be  directed 
to  discharge  the  same,  in  the  case  of  an  officer  of  the 
Supreme  Court,  or  the  High  Court  of  Justice,  or  the 
Court  of  Appeal,  not  attached  to  any  division,  by  the 
Lord  Chancellor,  and  in  the  case  of  an  officer  attached 
to  any  division,  by  the  president  of  the  division,  and  in 
the  case  of  an  of&cer  attached  to  any  judge,  by  such 
judge: 
**  Master"  moans  a  master  of  the  Supreme  Court  of  Judicature: 
"Receiver"  includes   consignee  or  manager   appointed   by  or 

under  an  order  of  the  court : 
**  Taxing  officer  "  means  taxing  master  in  the  Chancery  Division, 
and  the  master  or  person  whose  duty  it  is  to  tax  the  costs  to  be 
taxed  in  the  other  divisions  respectively : 
**The  principal  act  "means  the  Supremo  Court  of  Judicature 

Act,  1873 : 
** The  acts"  means  the  Supreme  Court  of  Judicature  Acts,  1873 
to  1879,  the  Appellate  Jurisdiction  Act,  1876,  and  the  Supreme 
Court  of  Judicature  Act,  1881 : 
** Central  office"  means  the  central  office  of  the  Supremo  Court 

of  Judicature. 
2.  In  tlioso  rules,  unless  repugnant  to  the  context,  the  singular 
number  shall  include  the  plural,  and  the  pliuul  number  shall 
include  the  singular. 

OEDEB   LXXIL 
General  Bulbs. 

1.  No  order  or  rule  annulled  by  any  former  order  shall  be 
revived  by  any  of  these  rules,  unless  expressly  so  declared. 

2.  Whore  no  other  provision  is  made  by  the  acts  or  these  rules, 
the  present  procedure  and  practice  remain  in  force. 

3.  During  the  period  of  any  vacancy  in  the  office  of  liord 
Chancellor,  and  when  the  Great  Seal  is  not  in  Commission,  these 
rules  sliall  operate  as  if  wherever  the  words  **  Lord  Chancellor" 
are  used,  tho  words  *'  Lord  Chief  Justice  of  England  "  were  u<od; 
and  during  the  period  of  any  vacancy  in  the  office  of  Lord  Chief 
Justice  of  England,  as  if  wherever  the  words  **  Lord  Chief  Justice 
of  England"  are  used  the  words  **  Lord  Chancellor"  were  used. 
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LIST    OF    STATUTES 

AND  PAGES  WHERE  CITED. 


The  Statutes  and  Sections  referred  to,  and  at  times  cited  in  the 
text  where  applying,  are  here  indexed  chronologically. 


21  Hen.  VIII.  c.  5,  sub-s.  6. 

And  in  case  any  person  die  intestate,  or  that  the  executors  named  Next  of  kin 
in  any  such  testament  refuse  to  prove  the  said  testament,  then  the  at  testator's 
said  ordinary  or  other  person  or  persons  having  authority  to  take  death, 
probate  of  testaments,  as  is  above  said,  shall  grant  the  administra- 
tion of  the  goods  of  the  testator  or  person  deceased  to  the  widow  of 
the  same  person  deceased,  or  to  the  next  of  his  kin,  or  to  both,  as 
by  the  discretion  of  the  same  ordinary  shall  be  thought  good, 
taking  surety  of  him  or  them  to  whom  shall  be  made  such  commis- 
sion for  the  true  administration  of  the  goods,  chattels  and  debts 
which  he  or  they  shall  be  so  authorized  to  minister;  (7)  and  in  case 
whore  divers  persons  claim  the  administration  as  next  of  kin,  which 
be  equal  in  degree  of  kindred  to  the  testator  or  person  deceased,  and 
where  any  person  only  desireth  the  administration  as  next  of  kin, 
where  indeed  divers  persons  be  in  equality  of  kindred,  as  is  afore- 
said, that  in  every  such  case  the  ordinary  to  be  at  his  election  and 
liberty  to  accept  any  one  or  more  making  request,  where  divers  do 
require  the  administration.  [referred  to  on  p,  213] 

22  &  23  Car.  11.  c.  10  (1670). 

II.  Provided  always,  and  be  it  enacted  by  the  authority  aforesaid,  How  Borplos- 
that  all  ordinaries,  and  every  other  person  who  by  this  Act  is  age  of  estate 
enabled  to  make  distribution  of  the  surplusage  of  the  estate  of  any  of  person 
person  dying  intestate,  shall  distribute  the  whole  surplusage  of  such  dym^  intes- 
ostate  or  estates  in  manner  and  form  following ;  that  is  to  say,  one  tate  is  to  be 
third  part  of  the  said  surplusage  to  the  wife  of  the  intestate,  and  all  distributed, 
the  residue  by  equal  portions  to  and  amongst  the  children  of  such 
persons  dying  intestate,  and  such  persons  as  legally  represent  such 
children,  in  ca^o  any  of  the  said  children  be  then  dead,  other  than 
such  child  or  children  (not  being  heir-at-law)  who  shall  have  any 
estate  by  the  settlement  of  the  intestate,  or  shall  be  advanced  by 
the  intestate  in  his  lifetime,  by  portion  or  portions  equal  to  the 


488 


Appendix. 


Lstribution 
t  tobe 
Eide  till  one 
ar  after 
testate's 
ath. 


share  wbicli  shall  by  such  distribution  be  allotted  to  the  other 
children  to  whom  such  distribution  is  to  be  made ;  and  in  caso  any 
child  other  than  the  hoir-at-law  who  shall  haye  any  estate  by 
settlement  from  the  said  intestate,  or  shall  be  advanced  by  the  said 
intestate  in  his  lifetime  b^  portion  not  equal  to  the  share  which 
will  bo  due  to  the  other  children  by  such  distribution  as  aforesaid, 
then  so  much  of  the  surplusage  of  the  estate  of  such  intestate  to  be 
distributed  to  such  child  or  children  as  shall  have  any  land  by 
settlement  from  the  intestate,  or  were  advanced  in  the  lifetime  of 
the  intestate,  as  shall  make  the  estate  of  all  the  said  children  to  be 
equal  as  near  as  can  be  estimated ;  but  the  heir-at-law,  notwith- 
standing any  land  that  he  shall  have  by  descent  or  otherwise  from 
the  intestate,  is  to  have  an  equal  part  in  the  distribution  with  the 
rest  of  the  children,  without  any  consideration  of  the  value  of  the 
land  which  he  hath  by  descent  or  otherwise  from  the  intestate. 
And  in  case  there  be  no  children,  nor  any  legal  representatives  of 
them,  then  one  moiety  of  the  said  estate  to  be  allotted  to  the  wife 
of  the  intestate,  the  residue  of  the  said  estate  to  be  distributed 
equally  to  every  of  the  next  of  kindred  of  the  intestate  who  are  in 
equal  degree,  and  those  who  legally  represent  them :  Provided  that 
there  be  no  representations  admitted  among  collaterals  after 
brothers'  and  sisters'  children ;  and  in  case  there  be  no  wife,  then 
all  the  said  estate  to  be  distributed  equally  to  and  amongst  the 
children ;  and  in  case  there  be  no  child,  then  to  the  next  of  kindred 
in  equal  degree  of  or  unto  the  intestate,  and  their  legal  representa- 
tives as  aforesaid,  and  in  no  other  manner  whatsoever. 

[referred  to  on  pp.  200,  210,  217] 

m.  Provided  also,  and  be  it  likewise  enacted  by  the  authority 
aforesaid,  to  the  end  that  a  due  regard  be  had  to  creditors.  That  no 
such  distribution  of  the  goods  of  any  person  dying  intestate  be  made 
till  after  one  year  be  fully  expired  after  the  intestate^s  detUh,  and  that 
such,  and  everjr  one  to  whom  any  distribution  and  share  shall  be 
allotted,  shall  give  bond,  with  sufficient  sureties  in  the  said  Courts, 
that  if  any  doot  or  debts  truly  owing  by  the  intestate  shall  be 
afterwards  sued  for  and  recovered,  or  otherwise  duly  made  to 
appear,  that  then  and  in  cverj'  such  ciise  he  or  she  shall  respectively 
refund  and  pay  back  to  the  administrator  his  t>r  her  rateable  part 
of  that  debt  or  debts,  and  of  the  costs  of  suit,  and  charges  of  the 
administrator  by  reason  of  such  debt,  out  of  the  part  and  share  so 
as  aforesaid  allotted  to  him  or  her,  thereby  to  enable  tiie  said 
administrator  to  pay  and  satisfy  the  said  debt  or  debts  so  discovered 
after  the  distribution  made  as  aforesaid.  [referred  to  on  p.  219] 

29  Car.  II.  o.  3  (Statute  of  Frauds), 

Sect.  5  (Devises  of  lands  shall  be  in  writing,  and  attested  by 
three  or  four  witnesses),  p.  218 ;  sect.  6  (How  the  same  shall 
be  revocable),  pp.  58,  218  ;  sect.  7  (Trusts  shall  be  in  writing), 
p.  218;  sect.  19  (Nuncupative  wills),  p.  127;  sect.  20  (Tes- 
timony of  nimcupative  wills),  p.  128;  sect.  21  (Probates 
of  nuncupative  wills),  p.  127 ;   sect.  22  (Repeal  of  wills), 
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p.  127;  sect.  25  (Husbands  not  compeUablo  to  make  distri- 
bution of  the  personal  estates  of  their  wives),  p.  218. 

1  Jac.  II.  0.  17, 

Sect.  7  (Brother  and  sister  shall  share  equally  with  the  mother), 
p.  210. 

65  Geo.  III.  0.  184, 

Sect.  38  (Ecclesiastical  courts  not  to  grant  probates  or  letters 
of  administration,  without  affidavit  of  the  value  of  effects), 
p.  255  ]  sect.  39  (Affidavits  to  be  free  of  stamp  duty,  and  to 
be  transmitted  to  commissioners  of  stamps),  p.  256. 

3  &  4  WiU.  IV.  0.  104,  page  224. 
1  Vict.  0.  26  (Wills  Act,  1837), 

Sect.  7  (No  will  of  a  person  under  age  valid),  p.  6 ;  sect.  9 
(Every  will  shall  be  in  writing,  and  signed  by  the  testator  in 
the  presence  of  two  witnesses  at  one  time),  p.  32;  sect.  11 
(Soldiers  and  mariners*  wills  excepted),  pp.  29,  126;  sect.  12 
(Act  not  to  affect  certain  provisions  of  1 1  Geo.  4  &  1  Will.  4, 
c.  20,  with  respect  to  wills  of  petty  officers  and  seamen  and 
marines),  p.  128;  sect.  13  (Publication  not  to  be  requisite), 
p.  57 ;  sect.  14  (Will  not  to  be  void  on  account  of  incom- 
petency of  attesting  witness),  p.  50;  sect.  15  (Gifts  to  an 
attesting  witness  to  be  void),  pp.  50,  434 ;  sect.  16  (Creditor 
attesting  to  be  admitted  a  witness),  pp.  50, 434 ;  sect.  17  (Exe- 
cutor to  be  admitted  a  witness),  pp.  50,  433;  sect.  18  (Will  to 
be  revoked  by  marriage),  p.  58;  sect.  19  (No  will  to  be  re- 
voked by  presumption),  p.  58  ;  sect.  20  (No  will  to  be  revoked 
but  by  another  will  or  codicil,  or  by  a  writing  executed  like 
a  will,  or  by  destruction),  p.  58 ;  sect.  21  (No  alteration  in  a 
will  shall  have  any  effect  unless  executed  as  a  will),  p.  71 ; 
sect.  34  (Act  not  to  extend  to  wills  made  before  1838,  nor  to 
estates  pur  autre  vie  of  persons  who  die  before  1838),  p.  71. 

14  &  16  Viot.  0.  99, 

Sect.  2  (Parties  to  be  admissible  witnesses),  p.  435. 

15  Vict.  0.  24, 

Sect.  1  (When  signature  to  a  will  shall  be  deemed  vaHd),  p.  34. 

15  &  16  Vict.  c.  76, 

Sect.  18  (As  to  actions  against  British  subjects  residing  out  of 
the  jurisdiction  of  superior  Courts),  p.  271. 
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have  been  granted,  and  the  person  to  whom  such  administration 
shall  have  been  granted  shall  be  out  of  the  jurisdiction  of  her 
majesty's  courts  of  law  and  equity. 

After  ^rant  of  75.  After  any  grant  of  administration,  no  person  shall  have 

odministra-  power  to  sue  or  prosecute  any  suit,  or  otherwise  act  as  executor  of 

to^ha'^  ^"^"^  the  deceased,  as  to  the  personal  estate  comprised  in  or  affected  by 

to  sue asaa*'  sach.  grant  of  administration,  until  such  adininistration  shall  have 

executor.  been  recalled  or  revoked.                          [referred  to  on  pp,  296,  297] 

Bevocation  of  76.  Where  before  the  revocation  of  any  temporary  administra- 
temporary  tion  any  proceedings  at  law  or  in  equity  have  been  commenced  by 
grants  not  to  or  against  any  administrator  so  appointed,  the  Court  in  which  such 
^'^^   *^  proceedings  are  pending  may  order  that  a  suggestion  be  made  upon 

suits.  ^^®  record  of  the  revocation  of  such  administration,  and  of  the  grant 

of  probate  or  administratioB  which  shall  have  been  made  consequent 
thereupon,  and  that  the  proceedings  shall  be  continued  in  the  name 
of  the  new  executor  or  administrator,  in  like  manner  as  if  the  pro- 
ceedings had  been  originally  commenced  by  or  against  such  new 
executor  or  administrator,  but  subject  to  such  conditions  and 
variations,  if  any,  as  such  Coui*t  may  direct. 
Payments  77.  Where  any  probate  or  administration  is  revoked  under  this 

under  reToked  ^^f^^  ^U  payments  bond  fide  made  to  any  executor  or  administrator 
adm^stration  ^^^®''  ^^^^  probate  or  administration,  before  the  revocation  thereof, 
to  be  valid.        shall  be  a  legal  discharge  to  the  person  making  the  same ;  and  the 
executor  or  administrator  who  shall  have  acted  under  any  such 
revoked  probate  or  administration  may  retain  and  reimburse  himself 
in  respect  of  any  payments  made  by  him  which  the  person  to  whom 

E rebate  or  administration  shall  be  afterwards  granted  might  have 
iwf ully  made.  [re/err^  to  on  p,  283] 

Sect.  79  (Rights  of  an  executor  renouncing  probate  to  cease  as 
if  he  had  not  boon  named  in  the  will),  p.  149;  sect,  80 
(Sureties  to  administration  bonds),  p.  266 ;  sect.  81  (Persons 
to  whom  grant  of  administration  shall  be  committed  shall 
give  bond),  p.  266 ;  sect.  82  (Penalty  on  bond),  p.  266. 
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Power  of  83.  The  Court  may,  on  application  made  on  motion  or  petition 

Court  to  assign  {j^  a  summary  way,  and  on  oeing  satisfied  that  the  condition  of 
any  such  bond  has  been  broken,  order  one  of  tho  re^strars  of  the 
Court  to  assign  the  same  to  some  person,  to  be  named  in  such  order, 
and  such  person,  his  executors  or  administrators,  shall  thereupon 
be  entitled  to  sue  on  the  said  bond,  in  his  own  name,  both  at  lair 
and  in  equity,  as  if  the  same  had  boon  originally  given  to  him 
instead  of  to  the  judge  of  the  Court,  and  shall  be  entiUed  to  rocoTer 
tiiereon  as  trustee  for  all  persons  interested  the  full  amoimt  re- 
coverable in  respect  of  any  breach  of  the  condition  of  the  said  bond. 

Ire/erred  to  on  pp.  274,  275] 

Sect.  87  (Probates  and  administrations  granted  before  this  Act 
comes  into  operation),  p.  273;  sect.  89  (Judges  of  pi^sent 
Ecclesiastical  Courts  and  others  to  transmit  all  wills,  &c.  to 
the  registry),  p.  327 ;  Schedule  (A),  p.  3,  referred  to  on  p.  S60, 
in  0.  P.  A.  1858,  s.  10. 


statutes.  493 


21  &  22  Vict.  0.  66, 

Sect.  9  (Inventory  may  include  personal  estate  in  any  part  of 
United  Kingdom),  p.  245 ;  sect.  12  (Confirmation  produced 
in  Probate  Court  of  England,  and  sealed,  to  liave  the  effect 
of  probate  or  administration),  p.  245 ;  sect.  14  (Probate  or 
letters  of  administration  produced  in  Commissary  Court  and 
certified,  to  have  effect  of  confirmation),  p.  257;  sect.  15 
(For  securing  the  stamp  duties,  probates,  &c.  to  be  deemed 
granted  for  all  the  property  in  the  United  Kingdom),  p.  257  ; 
sect.  17  (Affidavit  as  to  domicile  to  be  made  on  applying  for 
probate  or  administration),  p.  258. 

SCHEDULE  (F). 

I,  u4.  i?.,  commissary  clerk  [or  commissary  clerk  depute]  of  the 
county  of  Edinburgh,  nereby  certify  that  this  grant  of  probate  has 
[or  these  letters  of  administration  hiave]  been  produced  m  the  com- 
missary court  of  the  said  county,  and  that  a  copy  thereof  has  been 
deposited  with  me.  [referred  to  onp,  257] 


21  &  22  Vict.  0.  95  (Court  of  Probate  Acrr,  1858), 

Sect.  10  (Where  personalty  is  under  200?.  County  Court  to  have 
jurisdiction),  p.  360;  sect.  12  (Sect.  59  of  20  &  21  Vict.  c.  77, 
to  apply  to  applications  for  revocation  of  grants),  p.  361 ; 
sect.  13  (Power  to  make  rules  and  orders  and  frame  scales  of 
fees  for  the  County  Courts),  p.  2 ;  sect.  16  (An  executor  not 
acting  or  not  appearing  to  a  citation  to  be  treated  as  if  he 
had  renounced),  p.  149 ;  sect.  19  (Between  the  death  of  the 
person  deceased  and  the  grant  the  property  to  vest  in  the 
judge  ordinary),  p.  219 ;  sect.  23  (Begistrar  may  issue  sub- 
poenas to  produce  pajMBrs,  &c.),  p.  321 ;  sect.  27  (Bequisitions 
may  be  issued  for  the  transmission  of  a  single  paper), 
p.  327. 

30.  It  shall  be  lawful  for  the  judge  of  the  Court  of  Probate  to  CommiarionerB 
appoint,   by  commission  under  seal  of  the  Court,   any  persons  may  be  ap- 
practising  as  solicitors  in  the  Isle  of  Man,  in  the  Channel  Inlands,  pointed  in  the 
or  any  of  them,  to  administer  oaths,  and  to  take  declarations  or  ]^^®  °'  ^*^» 
affirmations,   and  to  exercise  any  other   powers  which  can    be 
exercised  by  commissioners  of  her  Majesty's  Court  of  Probate ;  and 
such  persons  shall  be  entitled  from  time  to  time  to  charge  and  take 
such  fees  as  any  other  persons  performing  the  same  duties  in  the 
Court  of  Probate  may  charge  ana  take.  [re/erred  to  on  p.  311] 

Sect.  31  (Affidavits,  before  whom  to  be  sworn  when  parties 
making  them  reside  in  foreign  parts),  p.  312. 
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28  &  29  Viet.  c.  72, 

Sect.  3  (Will  made  before  entry  ineffectual  as  to  wages,  Ac), 
p.  22 ;  sect.  4  (Will  invalid  if  combined  with  power  of 
attorney),  p.  22 ;  sect.  5  (Begulations  for  wills  of  seamen, 
&c.  as  to  wages,  &c.),  p.  22;  sect.  6  (As  to  wills  made  by 
prisoners  of  war),  p.  23. 

31  &  32  Vict.  c.  124, 

Sect.  7  (Mortgage  debts  on  leaseholds  may  be  deducted  from 
the  value  thereof  before  probate,  &c.),  p.  256;  sect.  8  (Affi- 
davit of  value  for  probate,  &c.  in  England  or  Ireland  to  be 
in  the  form  in  the  schedule),  p.  256. 

32  &  33  Vict.  c.  62, 

Sect.  5  (Saving  of  power  of  committal  for  judgment  debts), 
p.  332. 

33  Vict.  C.  14, 

Sect.  2  (Capacity  of  an  alien  as  to  property),  p.  235. 

33  &  34  Vict.  c.  23, 

Sect.  9  (The  crown  may  appoint  administrators  of  any  convict's 
property),  pp.  14,  15 ;  sect.  10  (Convict's  property  to  vest  in 
administrators  on  their  appointment),  p.  15;  sect.  11  (Be- 
muueration  of  administrators),  p.  15 ;  sect.  12  (Administra- 
tors to  have  administration  of  property  during  sentences  of 
convicts),  p.  15;  sect.  13  (Administrator  to  pay  out  of  pro- 
perty costs  of  prosecution  and  costs  of  executing  this  Act), 
p.  15 ;  sect.  14  (Administrator  may  pay  out  of  property  debts 
or  liabilities  of  convict),  p.  15 ;  sect.  15  (Administrators  may 
make  compensations  out  of  property  to  persons  defrauded 
by  criminal  acts  of  convict),  p.  15;  sect.  16  (Administra- 
tor may  make  allowances  out  of  property  for  support  of 
family  of  convict),  p.  16;  sect.  17  (Exercise  of  administra- 
tor's power  as  to  priority  of  payments ;  payments  by  ad- 
ministrator for.  purposes  of  Act  not  to  be  called  in  question), 
p.  16;  sect.  18  (Property  to  be  preserved  for  convict,  and  to 
revert  to  him  or  his  representatives  on  completion  of  sentence, 
pardon,  or  death),  p.  16. 

36  &  37  Vict.  c.  66  (Judicature  Act,  1873), 

Sect.  34  (Assignment  of  certain  business  to  particular  divisions 
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of  High  Court  subject  to  rules),  p.  361 ;  sect.  66  (Accounts 
and  inquiries  may  bo  referred  to  district  registrars),  p.  421. 

38  &  39  Vict.  0.  77  (Judicature  Act,  1875), 

Sect.  20  (Eules  of  evidence  and  juries),  p.  432, 

39  &  40  Vict.  0.  18  (Treasury  Act,  1876), 

Sect.  1  (Treasury  solicitor  constituted  a  corporation  sole), 
p.  287 ;  sect.  2  (Grant  of  administration  to  solicitor  of  Trea- 
sury), p.  288 ;  sect.  3  (Power  for  assistant  solicitor  to  act  on 
behalf  of  Treasury  solicitor),  p.  288;  sect.  4  (Disposal  of 
money  and  property  received  under  administration  or  for- 
feiture of  unclaimed  grants),  p.  289. 
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LIST  OF  PEOBATE  EULES  CITED  IN  THE 
TEXT— CONTENTIOUS  BUSINESS,  NON- 
CONTENTIOUS  BUSINESS. 


The  Special  Matters  to  which  they  refer  are  here  appended,  and  wCl 
he  found  more  fully  dealt  with  on  the  page$  ^ven. 


The  following  are  the  more  frequently-required  Bules  in 
both  branches  of  probate  business : — 

Contentious  Business. 

Costs.— Bulo  4,  p.  373 ;  rule  6,  pp.  374,  465 ;  rule  6,  pp.  374,  469. 

Caveats,— Huie  12,  p.  336;  rule  15,  p.  33. 

Citations,— BmIqs  16,  17,  p.  343 ;  rules  18, 19,  pp.  343,  344 ;  rules  20, 
21,  22,  p.  346. 

Affidavits  as  to  Scripts.— UvlLoq  30,  31,  32,  p.  395. 

Pleading.— Bvlo  33,  p.  398. 

Proof  in  Solemn  Form,  notice. — Bule  41,  p.  386. 

Pleading,  Amendment. — Bule  42,  pp.  378,  385. 

New  Tna?.— Bule  59,  p.  449. 

Re-hearing. — Bule  60,  p.  449. 

Interest  Causes,— BaAqq  61,  62,  p.  399. 

Production  of  Wills,— 'Rvle  73,  p.  321. 

Pencil  Writing  on  WiU.—'RuIq  lb,  p.  395. 

Taxing  Bills  of  (7o«<«.— Bules  92,  93,  94,  95,  p.  473. 

Summons.— K\Aqs  98—102,  p.  308 ;  rules  102- 106,  p.  309. 

Attachments,  &c. — Bule  108,  p.  331. 

Cases  for  Motion.— 'RuieB  124,  125,  p.  303. 

Non-Oontbntious  Business — Principal  Eegistry. 

Applications  for  Probate  and  Administration. — Bules  1,  2,  p.  253; 
rule  3,  p.  254. 

Affidavits  relating  to  Wills. — Bule  4a,  p.  314. 

Interlineations  and  Alterations. — Bules  8,  9,  p.  76. 

Erasures  and  Obliterations. — Bules  10,  11,  p.  77. 

Married  Woman's  Will,  Probate.— B.uio  15,  p.  263. 

Appearance  of  the  Paper. — Bule  14,  p.  77. 

Interlineations  and  Alterations  before  1838. — ^Bule  25,  p.  76. 

Notice  to  other  Next  o/^tw.— Bule  28,  p.  262. 

Limited  Administrations.— lEixde  29,  pp.  262,  295 ;  rule  30,  p.  262. 
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AdminUtrationa  under  Sect,  73. — Bnle  31,  p.  264. 

OranU  to  an  Attorney, — ^Bule  32,  p.  263. 

Grants  of  Administration  to  Guardians, — Boiles  33,  34,  p.  263 ; 
rules  35,  36,  p.  264. 

Administrator's  Oath,— Rule  37,  p.  262. 

Administration  Bonds, — Bules  38 — 41,  p.  267. 

Justification  of  Sureties, — Bule  42,  p.  268. 

Time  of  Issuing  Grant, — Boiles  43,  44,  p.  262. 

i)«7ay.— Bule  45,  p.  262. 

Filling  up  Grant- BAiLe  46,  p.  262. 

Executor's  and  Administrator's  Oath, — Bule  47,  p.  265. 

Identity  of  Parties, — Bule  48,  p.  254. 

Marking  Testamentary  Papers, — Bule  49,  p.  255. 

Renunciations, — Bule  60,  p.  153. 

Affidavits,  Rides  for  framing, — Bules  61 — 58,  p.  313. 

Coveafe.— Bules  69—62,  p.  335. 

Revocation  and  Alteration  of  Grants, — Bules  62,  63,  p.  283. 

Rules  as  to  Warnings, — Bules  63 — 65,  p.  337. 

Clearing  off  Caveats, — Bule  67,  p.  337. 

Oita<ion<.— Bules  68  to  70,  p.  342. 

Service, — Bule  69.  Citations  are  to  be  served  personally  when  that 
can  be  done.  Personal  service  shall  be  effected  by  leaving  a 
true  copy  of  the  citation  with  the  party  cited,  and  showing  mm 
the  original,  if  required  by  him  so  to  do.     Iref  erred  to  on  j?.  319] 

Rule  as  to  Knowledge  dnd  Approval, — Bule  71,  p.  7 ;  rule  73,  p.  259. 

Resettling  Probate,  <kc, — Bule  73.  The  seal  is  not  to  be  affixed  to  any 
probate  or  letters  of  administration  granted  in  Ireland,  so  as  to 
give  operation  thereto  as  if  the  grant  had  been  made  by  the 
Court  of  Probate  in  England,  unless  it  appear  from  a  certificato 
of  the  Commissioners  of  Inland  Bevenue,  or  their  proper  officer, 
that  such  probate  or  letters  of  administration  is  duly  stamped 
m  respect  of  the  personal  estate  and  effects  of  which  the  decea!sed 
died  possessed  in  England.  In  respect  to  letters  of  administra- 
tion, the  provisions  of  statute  21  &  22  Yict.  o.  96,  s.  29,  must 
also  be  complied  with.  [referred  to  on  p,  326] 

Affidavit  of  Domicile, — Bule  74,  p.  257. 

Notices  to  the  Queen's  Proctor, — Bule  75,  p.  259. 

Citations  on  Intestacy, — BtiIo  76,  p.  259. 

Transmission  of  Papers,— Rule  77,  p.  284 ;  rule  78,  p.  285. 

Probate  Copies  of  Wills,— BAiLe  79,  p.  264. 

Office  Copies,— BMlea  80,  81,  p.  264. 

Subpcenas, — Bules  84 — 87,  p.  325. 

District  Registries. 

Applications  for  Grants, — Bule  1,  p.  253;  rules  3,  4,  p.  254. 
Affidavits  relating  to  Wills,— llvle  7a,  p.  314. 

D.  KK 
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Interlineatuma  and  AUerationa  when  Valid  after  1837. — ^Bules  11, 12, 

p.  76. 
Erasures  and  OWt^af lorw.  — Eules  13,  14,  p.  77. 
Appearance  of  the  Paper. — Eule  17,  p.  77. 
Married  Woman's  IFi«.— Eule  18,  p.  263. 
Wills,  Doubtful  Ccwea.— Eule  20,  p.  284. 

Letters  of  Administration  with  Will  annexed. — Eule  21,  p.  263. 
Interlineations  and  Alterations  before  1838. — Eule  30,  p.  76. 
Bule  as  to  Letters  of  Administration. — ^Eule  33,  p.  263. 
Notice  to  other  Next  of  Kin. — Eule  34,  p.  262. 
Limited  Administrations. — Eules  35,  36,  p.  262. 
Administrations  under  C.  P.  Act,  1857,  s.  73. — Eule  37,  p.  264. 

Grants  to  Attorneys  and  Guardians. — ^Eules  38 — 40,  p.  263;  roles 
41,  42,  p.  264. 

Administration  Oath. — Eule  43,  p.  262. 

Administration  Bonds. — ^Eules  44 — 48,  p.  267. 

Justification  of  Sureties. — Eule  49,  p.  268. 

Time  of  issuing  Grant. — Eules  51,  62,  p.  262. 

2>etoy.— Eules  63,  64,  p.  262. 

Notices  of  Applications. — Eule  55,  p.  254 ;  rules  56,  67,  p.  255. 

Special  and  Limited  Probate. — Eule  58,  p.  261. 

Identity  of  Parties. — Eule  59,  p.  254. 

Marking  Testamentary  Papers. — Eule  60,  p.  256. 

Benundations. — Eule  61,  p.  163. 

Affidavits,  Bulcs  for  framing. — Eules  64 — 71,  p.  313. 

(7avea««.— Eules  72—75,  p.  335 ;  rule  77,  p.  339. 

Beceiver  of  Beal  Estate.— Rule  79,  pp.  269,  342. 

Ctto^iorw.— Eule  80,  p.  342. 

Knowledge  and  Approval, — Eule  81,  p.  7. 

Lists  of  Grants.— B.\de  83,  p.  264 ;  rules  84,  85,  p.  265. 

Affidavits  of  Domicile. — Eule  86,  p.  257. 

Notices  to  Queen^s  Proctor. — Eule  88,  p.  259. 

Citations  on  Intestacy. — Eule  89,  p.  259. 

Transmission  of  Papers. — Eule  90,  p.  284;  rules  91,  92,  p.  285. 

Probate  Copies  of  TTiYZ*.— Eule  93,  p.  264. 

Office  Copies  and  Attendances  with  Documents. — ^Eule.  94    d   264; 
rules  95  to  97,  p.  264.  '  *^' 

Doubtful  and  difficult  Cases.— Rule  98,  p.  286. 

Identity  of  Parties.— BmIbs  11,  P.  A.,  p.  254. 

Wills  before  1838.— Eules  P.  E.  and  D.  E.,  p.  26. 
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BULBS,  ORDERS  AND  INSTRUCTIONS  AS  TO        ho«- 

PERSONAL  APPLICATIONS,  'bSJ'" 

For  Cfranta  o/ProlaU  or  Letters  of  Adminutraiion  in  the  Principal 
or  District  Begietries  attached  to  the  Court  of  Prolate. 


1.  Persons  wishing  to  obtain  grants  of  probate  or  letters  of  ad- 
ministration, without  the  intervention  of  a  proctor,  solicitor,  or 
attorney,  must  apply  at  the  principal  refi;istry  in  person  and  at  the 
department  for  personal  applications,  and  at  the  district  registry  in 
person,  and  not  by  letter  in  either  case. 

2.  No  such  apijlication  will  be  received  through  an  agent  of  any 
kind  (whether paid  or  unpaid). 

3.  The  applications  of  parties  who  are  attended  by  a  person 
acting  or  appearing  to  act  as  their  adviser  in  the  matter,  will  not 
be  entertained. 

4.  AH  fees  are  to  be  pcdd  in  advance  in  probate  court  stamps. 

5.  An  application,  which  has  in  the  nrst  instance  been  made 
through  a  proctor,  solicitor,  or  attorney,  at  either  registry,  cannot 
be  afterwards  treated  as  a  personal  application. 

6.  Applications  for  grants  of  probate  or  administration  in  cases 
which  nave  already  b^n  before  the  Court  (on  motion  or  otherwise) 
will  not  be  entertamed  as  personal  applications,  but  must  be  made 
throu^  a  proctor,  solicitor,  or  attorney. 

7.  Whenever  it  becomes  necessary,  in  the  course  of  a  proceeding 
with  a  personal  application,  to  obtain  the  directions  of  the  Court, 
the  application  will  not  be  proceeded  with,  but  must  be  placed  in 
the  hands  of  a  proctor,  solicitor,  or  attorney. 

8.  The  papers  necessary  to  lead  the  grant  applied  for  will  be 
prepared  in  the  personal  application  department  at  the  principal 
registry  or  in  the  district  registry.  An  applicant  is,  however,  at 
liberty  to  bring  such  papers  or  any  of  tnem,  iiUed  up,  but  not 
sworn  to ;  and  Qie  same,  if  correct,  may  be  received  (the  usual  fee 
for  perusal  being  charged).  Ail  further  papers  whicn  may  be  re- 
qidred  will  be  drawn  in  the  personal  apphcation  department  at  the 
principal  registry  or  in  the  district  registry ;  testamentary  papers 
once  deposited  in  the  personal  application  department  at  the  prmcipal 
registry  or  in  the  distoct  registry  will  not  be  given  out,  unless  under 
special  circumstances,  and  by  permission  of  a  registrar  of  the 
principal  or  district  registry. 

9.  When  it  is  necessary  to  administer  an  oath,  or  to  take  an 
afi&rmation,  the  party  shall  be  sworn  or  affirmed  before  some 
proper  authority  of  the  principal  registry,  or  of  a  district  registry, 
unless  otherwise  permitted  by  one  of  the  registrars. 

10.  Every  applicant  for  a  first  grant  of  probate  or  letters  of 
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Hon-  administration  must,  if  required  by  the  district  or  principal  regifltrar, 

^Sf^i'^^*^^*    produce  a  certificate  of  tne  deam  and  burial  of  the  deoeaaed,  or 
BnniiMf .      giyg  j^  satisfactory  reason  for  the  non-production  thereof. 

11.  The  registrars  may  require,  in  any  case  they  see  fit,  a  refer- 
ence to  some  person  of  position  or  character,  to  establifih  the 
identity  of  the  applicants. 

12.  The  engrossments  of  wills  and  testamentary  papers  are  to 
be  made  in  the  registries. 

13.  Every  apphcant  for  a  grant  of  probate  or  letters  of  adminis- 
tration, shall  give  under  his  or  her  hand  a  schedule  of  the  property 
to  be  affected  by  the  grant,  in  the  form  hereunto  annexed,  marked 
(A.)    (The  necessary  forms  will  be  provided  in  the  registries.) 

14.  Legal  advice  is  not  to  be  given  to  applicants,  either  with 
respect  io  the  property  to  be  included  in  the  aboye-mentioned 
schedule,  or  u]x>n  any  other  matter  connected  with  the  application ; 
and  the  clerks  in  the  personal  department  at  the  principal  r^;istry 
or  the  district  registrar  are  only  to  be  held  responsible  for  embody- 
ing, in  a  proper  form,  the  instructions  gjven  to  them ;  but  they 
wul  as  far  as  practicable,  assist  applicants,  by  giving  them 
information  and  directions  as  to  the  course  wmoh  they  must 
pursue. 

15.  A  receipt  or  acknowledgment  of  each  application  will  be 
handed  to  the  applicant,  and  the  production  of  sudi  receipt  will  be 
required  of  the  person  who  attends  to  obtain  the  grant  when  com- 
pleted. 

16.  No  clerk  or  officer  of  the  district  registry  is  to  become  surety 
to  any  administration  bond. 

17.  All  administration  bonds,  in  cases  of  personal  applications, 
are  to  bo  executed  in  the  personal  department  of  the  principal  registry 
or  in  the  district  registry  making  the  grant,  or  in  some  other  registry 
belonging  to  the  Court  of  Probate,  unless  otherwise  permitted  by 
the  district  registrar.  If  executed  in  the  personal  department  of 
the  principal  registry  the  bond  must  be  attested  by  the  chief  clerk 
or  senior  clerk  in  attendance. 


INSTRUCTIONS  to  the  District  Registrars  in  Reference 

to  the  Neic  Rules  and  Orders. 

Exhibits. 

1.  Each  codicil,  whether  it  is  or  not  written  on  the  same  paper 
as  the  will,  is  to  bo  reckoned  as  an  exhibit. 

2.  Whatever  may  bo  the  number  of  executors  or  deponents  to 
affidavits  sworn  at  the  same  time,  one  shilling  is  payable  for  each 
exhibit. 

3.  If  an  executor  or  deponent  is  sworn  by  himself  in  reference 
to  one  particular  paper  (there  being  others  to  which  the  executors 
or  deponents  have  been  or  will  be  sworn),  that  particular  paper 
is  to  bo  marked,  and  a  fee  of  one  shilling  is  payable  for  marking  it. 

4.  If  executors  or  deponents  are  sworn,  some  at  one  time  and 
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some  at  anothor,  to  the  same  paper  or  papers,  the  aboye-montioned  Hon- 

fees  are  duo  on  each  occasion  of  their  being  so  sworn.  CMitentioiui 

5.  No  fee  is,  in  any  case,  payable  for  filing  the  testamentary  BuBineii. 
papers,  in  respect  of  which  probate  or  letters  of  administratioD 

with  the  will  annexed  is  or  are  intended  to  be  granted. 

Personal  Applications, 

6.  "Whenever  an  oath  is  administered  at  one  district  registry  in 
respect  of  a  personal  application  made  at  another  district  registry, 
the  stamp  representing  the  fee  payable  for  administering  such  oaths 
is  to  be  transmitted  to  the  district  registry  where  the  grant  is 
intended  to  pass,  in  order  that  it  may  be  forwarded  to  the  principal 
registry,  in  the  account  of  fees  received  in  respect  of  that  particular 
personal  application. 

7.  No  fee  is  to  be  charged  for  filing  Schedule  (A.),  required  under 
the  13th  rule  of  the  Eules,  Orders,  and  Instructions  as  to  Personal 
Application. 

8.  With  respect  to  rule  15  of  the  Rules,  Orders,  and  InstructionB 
as  to  Personal  Application,  only  one  receipt  is  to  be  given  for 

Sapers.  If  any  additional  documents  are  handed  in  after  the  first 
ave  been  deposited,  they  are  to  be  added  to  the  original  receipt 
without  charge.  When  the  grant  is  given  out  to  the  applicant,  the 
original  receipt  is  to  be  returned  to  the  district  registrar  without 
any  further  fee  or  receipt. 

A.  F.  Bayfobd,  Begistrar. 
Principal  Registry, 

30th  April,  1863. 


GENERAL  DIRECTIONS  to  the  Principal  Registrars 
of  Her  Majesty* s  Court  of  Probate. 

The  District  Registrars  are — 

1.  To  address  their  letters  to  the  registrar  with  whom  they  have 
previously  communicated  upon  the  particular  matter,  but  the 
envelope  is  to  be  addressed  to  the  principal  registrar. 

2.  To  date  the  notices  of  applications  for  grants. 

3.  To  place  the  word  "executor"  or  **  residue"  in  the  margin 
of  each  copy  of  a  will  transmitted  to  the  principal  registry  opposite 
the  words  containing  the  appointment  of,  or  bequest  to  the  person 
taking  the  representation. 

4.  To  use  the  greatest  diligence  in  rectifjring  and  forwarding  to 
the  principal  registry  and  inland  revenue  office  affidavit,  copy  of 
will,  record  of  grant,  or  other  document  that  may  have  been 
returned  for  correction  or  alteration.  The  delays  which  have 
occurred  in  these  matters,  have  not  only  caused  inconvenience  in 
the  principal  registry,  but  have  been  complained  of  at  the  inland 
revenue  office. 

5.  To  use,  in  all  cases,  for  the  record  of  grants,  weekly  lists,  &c., 
printed  forms  similar  to  those  of  which  patterns  were  forwarded. 

D.  L  L 
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Von-  6.  Not  to  receive  affidavits  wbicli  are  defective  in  the  particulars 

CM^^atiow    required  by  rules  62  and  64. 
BniiiiMf.  ^^  To  transmit  with  the  copies  of  testamentary  papers,  proved 

copies  of  all  affidavits  registered  with  them,  and  leave  a  blank 
space  (say  of  not  less  than  two  Unes)  between  the  testamentaiy 
papers,  and  also  between  them  and  any  affidavit  registered  with 
them. 

8.  To  register  an  affidavit  in  all  cases  when  called  for  in  conse- 
quence of  an  -imperfect  attestation  clause,  or  in  consec^uence  of  any- 
tking  api)earing  in  the  will,  which,  unless  explained  would  be 
unintelligible;  and  especially  to  register  an  affidavit,  whenever 
a  testamentary  paper  has  been  apparently  twice  executed  by  the 
testator,  and  it  is  uncertain  which  execution  is  the  one  attested  by 
the  witnesses,  and  also  whenever  an  affidavit  is  needed  to  supply  the 
date  of  a  testamentary  paper. 

9.  Not  to  register  any  affidavit  required  merely  for  the  satisfac- 
tion of  the  registrar,  such  as  an  affidavit  under  rule  77. 

10.  Whenever  a  ^rant  of  probate  or  administration  is  made  in 
pursuance  of  directions  from  the  principal  registry,  to  mark  the 
name  of  the  registrar  from  whom  such  directionB  were  received  in 
the  margin  of  the  record  of  the  grant. 

11.  Whenever  the  record  of  a  grant  is  returned  from  the  principal 
registry  for  amendment  after  the  grant  itself  has  been  delivered  out 
to  the  parties  (in  case  it  can  be  done  consistently  with  the  docu- 
ments in  the  registry),  to  return  the  record  amended  as  suggested, 
after  having  marked  m  the  margin  where,  and  in  what  respect,  the 
record  as  amended  differs  from  the  grant. 

12.  To  set  forth  the  residence  and  description  of  the  deceased  at 
the  time  of  his  death,  and  the  place  of  his  decease,  in  the  same 
manner  in  all  the  pai)ers,  and  especially  in  the  oath,  the  affidavit 
for  the  inland  rovemio  office,  and  the  grant. 

Yariations  in  this  respect  lead  to  considerable  difficulties  where 
local  knowledge  is  deficient ;  but  the  oath  should  in  all  cases  con- 
tain the  fullest  description,  and  the  record  should  in  this  particular 
exactly  correspond  with  the  oath. 

13.  Caveats  should  be  warned  in  the  registry  in  which  they  were, 
in  the  first  instance,  entered ;  as  a  warning  issued  from  a  district 
registry  leaves  the  caveat  entered  in  the  principal  registry  un- 
touched. 

14.  Where  grants  have  been  made  and  delivered  out  of  the 
registry,  they  should  not  be  altered  except  by  a  special  order  of  the 
registrar,  entered  in  the  books  of  the  district  registry,  and  notice 
of  every  such  alteration  should  be  sent  to  the  principal  registry. 

15.  In  the  weekly  packets  containing  records  of  grants,  copies 
of  will,  and  affidavits  for  the  inland  revenue  office,  no  other  papers 
should  be  enclosed,  and  such  packets  shall  be  marked  on  the  out- 
side with  the  words  '*  weekly  returns." 

16.  In  transmitting  a  notice  of  application  in  respect  of  which, 
in  the  judgment  of  the  district  re^strar,  any  question  arises,  the 
attention  of  the  registrars  of  the  principal  registry  should  be  <»pe- 
cially  called  to  the  point,  and  the  district  registrar  should  wait  for 
a  specific  direction  tnoreon,  and  this  although  it  be  not  alluded  to 
in  the  certificate. 

17.  When  the  attestation  clause  to  a  will  is  deficient,  and  it 
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therefore  becomes  necessary  to  register  an  affidavit  of  execution,  Hon- 

the  affidavit  so  registered  should  not  refer  to  other  matters  requiring  Contentioin 

evidence  or  explanation,  but  any  such  other  matters  should  be  BuimeBi. 
embraced  iu  a  separate  affidavit. 


MEMORANDA  for  the  use  of  the  District  Registrars. 

1.  As  a  general  rule,  the  district  registrars  are  to  adopt  the 
fdgnature  of  a  testator  as  his  name,  although  it  differ  from  the  name 
as  written  in  the  heading  of  a  will. 

2.  In  case  of  a  variance  between  the  name  of  the  testator  in  the 
heading  of  a  will,  and  the  name  as  signed  at  the  foot  or  end  of  it, 
and  in  case  the  former  is  the  more  correct,  the  testator  should  be 
described  in  the  probate  by  his  correct  name,  the  word  "otherwise" 
followed  by  the  name  written  in  the  will  being  added. 

3.  If  the  testator's  name  is  wrongly  spelt  in  the  will,  and  he 
signs  his  will  by  his  initials  or  by  a  mark,  he  should  be  described 
in  the  probate  bj  his  correct  name,  the  word  **  otherwise"  followed 
by  the  name  wntten  in  the  will  being  added. 

4.  If  the  testator  is  described  in  the  will  as  the  "elder,"  but  does 
not  so  subscribe  himself,  such  description  is  not  to  be  inserted  in 
the  probate. 

o.  If  the  testator  is  described  in  the  will  as  **  the  younger,"  but 
does  not  so  subscribe  himself,  he  should,  not^^dthstanding,  be  de- 
scribed in  the  probate  as  "the  younger,"  or  "heretofore  the 
younger,"  as  the  case  may  be. 

6.  The  testator's  last  place  of  residence,  as  stated  in  the  will  or 
codicil,  should  form  part  of  his  description  in  the  oath  and  in  the 
grant,  and  any  previous  or  subsequent  residence  may  be  added, 
provided  that  not  more  than  three  places  of  residence  be  inserted  in 
the  grant. 

7.  When  there  is  but  one  executor  or  executrix  named  in  the 
will,  he  or  she  should  be  described  in  the  probate  as  "the  sole 
executor"  or  "the  sole  executrix." 

8.  When  there  are  more  executors  than  one,  if  they  are  all 
females,  they  are  to  be  described  as  "the  executrixes."  If  they 
are  all  males,  or  partly  males  and  partly  females,  they  are  to  be 
described  as  the  "  executors."  The  expressions  "  joint  executors  " 
and  "  executor  and  executrix  "  should  not  be  used. 

9.  If  the  name  of  an  executor  or  executrix  is  misspelt  in  the  will, 
the  words  "  in  the  will  written  "  should  be  added  to  his  or  her  cor- 
rect name ;  and  if  the  two  names  be  identical  in  sound,  no  proof  of 
identity  is  required. 

10.  If  an  executor  be  vnrongly  described  in  the  will  as  "the 
elder"  or  "the  younger,"  or  by  a  wrong  christian  name,  an  affi- 
davit is  requisite  in  proof  of  the  identity  of  the  person  intended  to 
be  named  in  the  will,  with  the  executor  applying  for  the  grant,  or 
to  whom  power  to  apply  is  to  be  reserved  in  the  grant. 

11.  Whenever  it  appears  from  the  contents  of  the  will  that  an 
executor  or  executrix  is  related  to  the  testator  as  father,  mother, 

ll2 
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grandfather,  grandmother,  son,  daughter,  grandson,  granddaughter, 
OoateBtiou    brother,  sister,  uncle,  aunt,  great-uncle,  great-aunt,  nephew,  niece, 
ereat- nephew,  great-niece,  he  or  she  is  to  be  described  in  the  pro- 
Date. 

12.  Administrators  are  to  be  described  as  follows : — 
A  husband  .  .  as  '*  the  lawful  husband." 
A  wife    ....  as  **  the  lawful  widow  and  relict." 
A  father   .  .  .  as  **  the  natural  and  lawful  father." 
A  mother  .  .  .  as  *'  the  natural  and  lawful  mother  and  next  of  kin.** 
A  child  ....  as  '*  the  natural  and  lawful  and  only  child,"  or 

**  one  of  the  natural  and  lawful  children." 
A  brother .  .  .  as  **  the  natural  and  lawful  brother." 
A  sister  ....  as  **  the  natural  and  lawful  sister." 

If  there  be  no  parents  living,  the  brother  or 
sister  are  further  to  be  described  as  **  one  of  the 
next  of  kin,"  or  "  the  only  next  of  kin." 
A  nephew.  .  •  as  **  the  lawful  nephew,"  )     and  **one  of  the"  or 
A  niece  ....  as  **  the  lawful  niece,'*      )     "only"  next  of  kin. 

If  a  brother  or  sister  should  be  liyine,  and  the 
nephew  or  niece,  being  the  child  of  the  intestate's 
brother  or  sister  who  died  in  his  lifetime,  takes 
the  letters  of  administration,  he  or  she  is  to  be 
described  as  **  one  of  the  parties  entitled  in  dis- 
tribution." 
Grandparents,  grandchildren,  cousins,  &c.,  are  to  be  described  as 

"lawful." 


It  is  ordered,  as  regards  the  principal  registry,  that  for  the  futoie 
renunciation  drawn  up  in  one  of  the  forms  following,  or  as  nearly 
thereto  as  the  circumstances  of  each  case  will  admit,  are  to  be 
received,  and  filed  in  the  district  probate  registries,  notwithstanding 
they  are  not  under  seal,  and  are  not  stamped  ;  but  these  orders  are 
not  intended  to  interfere  with  the  reception  of  less  formal  instru- 
ments of  renunciation  in  cases  where  they  are  at  present  received. 

The  17th  day  of  June,  1870.  (Signed)        Penzance. 

Eenunciations  filed  in  the  principal  registry  of  her  Majesty's 
Court  of  Probate  are  not  to  be  under  seal,  and  are  to  be  drawn  up 
in  one  of  the  following  forms,  or  as  necu-ly  thereto  as  the  circum- 
stances of  each  case  will  admit. 


Whereas  A.  B.,  late  of  in  the  county  of  died  on  tiie 

day  of  18     at  having  at  the  time  of  his  death  a 

fixed  place  of  abode  at  within  the  district  of  having 

made  and  duly  executed  his  last  will  and  testament  [add^  if  90, 
with  a  codicil  or  codicils  thereto],  bearing  date  the  day  of 

18  [add  date  of  codicil  or  codicila^  if  any],  and  thereof  appointed 
0.  D.  executor  and  residuary  legatee  in  trust  [or  as  the  case  may  U], 
Now  I,  the  said  C.  D.,  do  hereby  declare  that  I  have  not  inter- 
meddled in  the  personal  estate  and  effects  of  the  said  deceased  and 
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will  not  hereafter  intermeddle  therein,  with  intent  to  defraud  ere-  ^^ 

ditors ;  and  I  hereby  renounce  all  my  right  and  title  to  the  i)robate    C^tentioui 
and  execution  of  the  said  will  [add,  **  and  codicil  or  codicils,"  if      *^wmesi. 
anvj,  and  to  the  letters  of  administration  with  the  said  will  f and 
codicil  or  codicils,  if  any"]  annexed  to  the  personal  estate  and  enects 
of  the  said  deceased. 
Signed  by  the  said  C.  D.  this  day  of  |  CD 

18    ,  in  the  presence  of  j  '     * 

G.  H. 


Whereas  A.  B.,  late  of  in  the  county  of  deceased,  died 

on  the  day  of  18    at  intestate,  haying  at  the  time 

of  his  death  a  fixed  abode  at  within  the  district  of  a 

widower,  leaving  me,  C.  D.,  his  natural,  lawful  and  only  chUd  [or 
as  the  case  may  &]  and  next  of  kin  [or  one  of  his  next  of  kin].  Now 
I,  the  said  0.  D.,  do  hereby  renounce  all  my  right  and  title  to  the 
letters  of  administration  of  the  personal  estate  and  effects  of  the 
said  deceased. 

Signed  by  the  said  C.  D.  this  day  of  )  ^  -pv 

18    ,  in  the  presence  of  j  '     * 

G.  H. 
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OBDEES  AND  EULES  of  SUPREME   COUET,  1883, 

AND  PAGES  WHERE  CITED. 


Form  and  Commencement  of  Action. — Ord.  I.  r.  1,  p.  358 ;  r.  2,  p.  35ft. 

nVt^  of  Summana.— Ord.  U.  r.  1,  p.  361 ;  rr.  2,  3,  4,  5,  8,  p.  362, 

Indorsement  of  Claim, — Ord.  IH.  rr.  1,2,  3,  4,  5,  p.  S6S. 

Indorsement  of  Address, — Ord.  IV.  r.  1,  p.  363;  rr.  2,  4,  p.  364. 

Issue  of  Writs  o/ fifummoiw.— Ord.  V.  rr.  2,  5,  10.  11.  12  13  14.  I^, 
pp.  364.  365.  »       •      ,      ,     » 

Concurrent  Writs, — Ord.  VI.  r.  1,  p.  365;  r.  2,  p.  366. 
Disclosure  hy  Solicitors^  d:e, — Ord.  Vil.  rr.  1,  2,  3,  p.  366. 
Renewal  of  Writ, — Ord.  VJLLl.  r.  1,  p.  366 ;  rr.  2,  3,  p.  367. 

Service  of  TTri^.— Ord.  IX.  rr.  1,  2,  3,  4,  5,  6,  p.  367;  rr.  7,  8, 15, 

p.  368. 

Substituted  Service, — Ord.  X.,  p.  368. 

Service  out  of  Jurisdiction, — Ord.  XI.  r.  1,  p.  368;  rr.  3  4,  5  6,  7, 
p.  369. 

Appearance,— Ord,  XII.  rr.  1,  2,  3,  8,  p.  369 ;  rr.  9,  10.  11.  12.  !3, 
14,  15,  16,  17,  p.  370;  rr.  22,  23,  30,  p.  371. 


C?iangc  of  Parties  hy  Death.— Ord,  XYII.  rr.  1,  2,  3,  4,  5.  6.  p.  383: 
IT.  7,  8,  9,  10,  p.  384.  ^ 

Pleading  Oe  tier  ally. —Ord.  XIX.  rr.  1,  2,  p.  384 ;  rr.  3,  -i,  p.  3So; 
IT.  5,  6,  7,  p.  387 ;  rr.  8,  9,  10,  11.  p.  392  ;  rr.  13,  14,  15.  16, 
17,  p.  393 ;  IT.  18,  19,  21.  22,  23,  25,  26,  27.  p.  394. 

Statement  of  Claim.— Oi;!d.  XX.  r.  2,  p.  395 ;  rr.  4,  6,  p.  395  •  r.  9, 
p.  399. 

Defence  and  Counterclaim. — Ord.  XXI.  rr.  5,  6,  9,  10,  p.  399-  r  II 
p.  400 :  rr.  12,  13,  14,  15,  16,  17.  18,  p.  401 ;  r.  20,  p.  402.' 

Jieply.— Ord.  XXILI.  rr.  1,  2,  3.  4,  5,  6,  p.  403. 

Pending  the  Action.— Ord.  XXIV.  rr.  1,  2,  3,  p.  403. 

Proceedings  in  lieu  of  Demurrer.— Ord.  XXV.  rr.  1.2,  3,  4,  5,  p.  404. 

Discontinuance.— Ord.  XXVI.  r.  1,  p.  404;  r.  2,  p.  406*  rr  3  4, 
p.  407. 

Default  of  Pleading. ^Ord.  XXVII.  rr.  1,  10,  13,  14,  15,  p.  407. 

Amendment.— Ord,  XXVIII.  r.  1,  p.  407;  rr.  2,  3,  p.  408*  rr.  4, 

5,  6,  7,  8,  9,  10,  11,  p.  409;  rr.  12,  13,  p.  410. 
Summons  for  Directions.— Ord,  XXX.  rr.  1,  2,  3,  p.  410. 
Discovery. — Ord.  XXXI.  r.  1,  p.  413;  r.  2,  p.  414;  r.  3,  p  415* 

rr.  4,  5,  6,  7,  8,  9.  10,  11,  p.  416;  rr.   12,  13.  p.  417  ;>r.  ll! 

15,  16,  17,  18,  20,  p.  418;  rr.  21,  22,  23,  24,  25,  26.  p.  419 

r.  27,  p.  420.  ^ 
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-4dmtMwn«.— Ord.  XXXII.  rr.  1,  2,  3,  4,  p.  420 ;  rr.  5,  6,  7,  8,  9, 
p.  421. 

Bpecial  (7tMe.— Ord.  XXXIV.  rr.  1,  2,3, 4,  p.  422;  rr.  5,6,7,8,  p.  423. 

Trial— OtA.  XXXVI.  r.  1,  p.  424 ;  rr.  4,  5,  6,  7  (a)  (b)  (c),  p.  426; 
IT.  7  (d),  8,  9,  p.  427 ;  rr.  11,  12,  13,  14,  15,  16.  17,  19,  20,  30, 
31,  p.  428  ;  IT.  32,  33,  34,  35,  p.  429 ;  rr.  36,  38,  39, 40,  42,  p.  431. 

Evidence.— Ot^,  XXXVII.  rr.  1,  2,  3,  4,  5,  p.  432  ;  rr.  6,  7,  p.  445 ; 
rr.  8,  9,  10,  11,  12,  13,  14,  p.  446;  rr.  15,  16,  17,  18,  19,  20,  21, 
22,  p.  447  ;  rr.  23,  24,  25,  p.  448  ;  rr.  26,  27,  28,  29,  30,  31,  32, 
33,  34,  p.  326;  rr.  35,  36,  37,  38,  p.  448. 

Affidavits.— Ovd.  XXXVIII.  rr.  1,  2,  3,  p.  316 ;  rr.  4,  5,  7,  8,  9, 10, 

11,  12,  13,  14,  p.  317;  rr.  15,  16,  17,  18,  19,  21,  24,  25,  26, 
27,  28,  p.  318;  rr.  29,  30,  p.  319. 

Motion  for  New  Trial— Ord.  XXXIX.  rr.  1,  2,  p.  448;  rr.  3,  4,  6, 
6,  p.  449;  rr.  7,  8,  p.  451. 

Motion  for  Judgment, — Ord.  XL.  rr.  1,  2,  3,  4,  5,  7,  p.  451 ;  rr.  8,  9, 
10,  p.  452. 

Entry  of  Judgment.— Ovd,  XLI.  rr.  1,  3,  p.  452 ;  rr.  4,  6,  7,  9,  10, 
p.  453. 

Execution,— Old.  XLII.  rr.  4,  6,  7,  p.  329;  rr.  11,  12,  13,  p.  330; 
rr.  20,  21,  22.  23  (a)  (b)  (c)  (d),  p.  331. 

AUachmenta.—Ovd.  XLIV.  r.  2,  p.  329. 

Interlocutory  Orders. — Ord.  L.  rr.  2,  3,  p.  453;  rr.  6,  11,  12,  p.  454. 

Motions.— Ord.  LII.  rr.  1,  2,  3,  4,  5,  p.  304;  rr.  6,  7,  8,  9,  13,  14, 
15,  16,  p.  305 ;  r.  17,  p.  306. 

Chambers.— Ord.  LIV.  rr.  1,  2,  3,  4, 5,  6,  7,  8,  9,  p.  306;  rr.  10,  11, 

12,  19,  20,  21,  p.  307;  rr.  22,  27,  28,  29,  p.  308. 

Apjpeals.— Ord.  LVIII.  rr.  1,  2,  p.  454;  rr.  3,  4,  5,  6,  7,  8,  p.  455; 
rr.  10,  11  (a)  (b),  12,  13,  14,  15,  p.  456;  rr.  16,  17,  18,  p.  458. 

Vacations.— Ovd.  LXIII.  rr.  1,  2,  3,  4,  6,  8,  9,  11,  p.  459;  rr.  12, 14, 

15,  p.  460. 
Time.— Ord.  LXIV.  rr.  1,  2,  3, 4,  5,  p.  460 ;  rr.  6,  7,  8,  11,  13,  p.  461. 


CosU.— Ord.  LXV.  r.  1,  p.  461 ;  rr.  2,  3,  p.  462  ;  rr.  7,  8,  9,  p.  471 ; 
rr.  10,  11,  p.  472;  r.  13,  p.  473;  rr.  16,  21,  22,  23,  25,  27  (1,  2, 


48,  49),  p.  479;  r.  27  (50,  51,  52,  53,  54,  bb,  56,  57),  p.  480; 
r.  27  (58),  p.  481. 

Notices,  &c.—OTd.  LXVI.  rr.  1,  2,  3,  4,  5,  6,  7  (a)  (b)  (c)  (d),  p.  481 ; 

r.  7  (e)  (f)  (g)  (h)  (i)  (j)  (k)  (1)  (m)  (n),  p.  482;  rr.  7  (o),  8,  9, 

p.  483.  

Services  of  Orders,  <£c.— Ord.  LXVII.  rr.  1,   2,  3,  4,  5,  6,  p.  483; 

rr.  7,  8,  9,  p.  484;  rr.  10,  11,  12,  13,  14,  p.  484. 

Crown,  Revenue,  &c.—Ovd.  LXVIII.  rr.  1  (a)  (b)  (c)  (d),  2,  p.  484; 

IT.  2  (aj— (i),  3,  4,  p.  485. 
Non-compliance. — Ord.  LXX.  rr.  1,  2,  3,  4,  p.  485. 
Interpretaiion.—Ord.  LXXI.  r.  1,  pp.  357,  485,  486;  r.  2,  p.  486. 
General  Rules.— Ovd.  LXXH.  r.  U  2,  3,  p.  486. 
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v«*^toBtntiMs     FORMS  IN  NON-CONTENnOUS  BUSINESS 

IN    PRINCIPAL   AND    DISTRICT  RE- 
GISTRIES, 

ASJ>  PAOESy  IF  Ainr,  WHERE  PABTICULABIiT  BEFEBRED  TO. 

FORMS  of  Listrumenh  to  be  adopted  in  the  Principal 
Registry  of  the  Probate^  Divorce  and  Admiralty 
Division  of  the  High  Court  of  Justice  {Probate) 
as  nearly  as  the  Circumstances  of  each  Case  tciil 
allotc ;  also  in  District  Probate  Registries  uith 
slight  alteration  in  form  as  specified  in  italics^  see 
margin, 

*«*  The  Forms  used  in  the  District  Begistries  only  are  giyen 

first. 


No.  1  D.  E. — Notice  to  be  transmitted  by  the  District  Itegistrar 
of  Application  having  been  made  to  him  for  Chant  of  Probate. 

The  District  Begistry  at 

To  the  Beg:i8trars  of  the  Principal  Begistry  of  the  Pro- 
bate, DiTorce,  and  Admiralty  Diyision  (Probate). 

You  are  requested  to  take  notice,  that  application  has  been 
made  to  mo  for  a  grant  of  probate  of  the  will  bearing  date 
the  day  of  18         [and  codicil  or  codicils  bearing 

date  the        '     day  of  18        ]  of  A.  B.,  late  of 

deceased,  who  died  on  or  about  the  day  of  18 

at         haying  at  the  time  of  his  death  a  fixed  place  of  abode 
at  within  the  district  of  by  C.  D.  of  the 

executor  [or  by  E.  F.  of  the  proctor,  solicitor  or  attor- 

ney of  C.  D.  the  executor]  named  in  the  said  will  [or  codicil] 
in  the  words  following : 

[Here  insert  the  extract  from  the  will  or  codidlA 

(Signed)        a.  H., 

District  Hegistrar. 

No.  la  D.  B. — Notice  to  he  transmitted  by  the  District  Hegistrar 
of  Application  having  been  made  to  him  for  Grant  of  Ad- 
ministration  with  the  Will  annexed. 

The  District  Begistry  at 

To  the  Be^strars  of  the  Principal  Begistry  of  the  Pro- 
bate, Diyorce,  and  Admiralty  Division  (Probate). 

You  are  requested  to  take  notice,  that  application  has  been 
made  to  me  for  a  grant  of  letters  of  administration  with  the 
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will  annexed,  the  said  will  bearing  date  the         day  of  Von-Contentionf 

18        [or  will  and  codicil  or  codicils  annexed,  the  said  will  BusinMi. 

bearing  date  the  day  of  18        and  the  said  codi- 

cil bearing  date  the  day  of  18         ]  of  the  per- 

sonal estate  and  effects  of  A.  B.,  late  of  deceased,  who 

died  on  or  about  the  day  of  18         at 

haying  at  the  time  of  his  dealii  a  fixed  place  of  abode  at 

within  the  district  of  by  0.  JD.,  of  the 

rejsiduary  legatee  [or  as  the  case  may  be"]  named  in  the  said 
will  [or  by  E.  P.  of  the  proctor,  solicitor  or  attorney  of 

C.  D.,  the  residuary  legatee  named  in  the  said  will]  in  the 
words  following : 

[Here  insert  the  extract  from  the  will  or  codidl,'] 

(Signed)        G.  H., 

District  Registrar. 


No.  16  D.  E. — Notice  to  he  transmitted  by  the  District  Regis- 
trar of  Application  having  been  made  to  him  for  Grant  of 
Administration . 

The  District  Registry  at 

To  the  Registrars  of  the  Principal  Registry  of  the  Pro- 
bate, Divorce  and  Admiralty  Diyision  (I^robate). 

You  are  requested  to  take  notice,  that  application  has  been 
made  to  me  for  a  grant  of  letters  of  administration  of  the 
personal  estate  and  effects  of  A.  B.,  late  of  deceased,  who 
died  on  or  about  the  day  of  18        at  in- 

testate, haying  at  the  time  of  his  death  a  fixed  place  of  abode 
at  within  the  district  of  a  widower,  without  child 

or  parent,  brother  or  sister,  uncle  or  aunt,  nephew  or  niece 
[or  as  the  case  may  6c]  by  C.  D.,  of  one  of  the  lawful 

cousins  german  and  next  of  kin  of  the  deceased  [or  by  E.  F. 
of  the  proctor,  solicitor  or  attorney  of  C.  D.,  one  of 

the,  &c]. 

(Signed)        G.  H., 

District  Registrar. 


No.  Ic  D.  R. — Notice  of  the  Entry  of  a  Caveat  in  a  District 

Registry, 

To  the  Registrars  of  the  Principal  Registry  of  the  Pro- 
bate, Diyorce  and  Admiralty  Diyision  (Probate). 

You  are  requested  to  take  notice,  that  a  caveat  has  been 
Entered  in  the  district  registry  attached  to  the  Probate,  Di- 
vorce and  Admiralty  Division  (Probate),  at  of  the  fol- 
lowing tenor  [set  out  the  caveat  at  full  length]. 
This           day  of            18 

(Signed)        0.  D., 

District  Registrar. 
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Von-Contentioiii 
Bofinatf. 


♦  or  District  Registry 
at  Lichfield,  ^.^. 

{})  Insert  the  names, 
residence,  and  title, 
or  addition  of  the 
deponent. 


N.B.  If  the  signature 
is  in  the  testimonium 
clause  or  attestation 
clause,  insert  "mean- 
ing and  intending  the 
same  for  his  final  sig- 
nature to  his  will." 


No.  1  P.*E.,  2  D.  ^—Affidavit  of  aUe^ing  Witnoi  in  frvj 
of  the  due  Execution  of  a  Will  or  ChdicU  dated  a/UrZlM 
December,  1837. 

In  the  nigh  Court  of  Justico.     Probate,  Diyoroe,  and  Admi- 
ralty Diyision. 

(Probate.)  The  Principal  •  BegistiT. 

In  the  goods  of  A.  B.,  deceased. 

I,  C.  D.  of  (1)  make  oath  [or  solemnly,  sincerelT,  iiMi 

truly  declare  and  affirm,  according  to  the  form  o/wordi  pre- 
scribed by  the  statute  apjolicahU  to  the  particular  eojel,  that 
I  am  one  of  the  subsciioing  witnesses  to  the  last  will  and 
testament  [or  codicil,  as  the  case  may  be']^  of  A.  B.,  Uteof 
in  the  county  of  deceased,   the   said  will  [<f 

codicil]  being  now  hereunto  annexed,  bearine  date 
and  that  the  said  testator  executed  the  said  will  [or  codicil] 
on  the  day  of  the  date  thereof,  hy  signing  his  name  at  the 
foot  or  end  thereof  [or  in  the  testunonium  clause  thereof,  er 
in  the  attestation  clause  thereto,  or  as  the  case  may  6e],  as  the 
same  now  appears  thereon,  in  the  presence  of  me  and  d 
the  other  subscribed  witness  thereto,  both  of  us  bdsfr 
present  at  the  same  time,  and  we  thereupon  attested  aod 
subscribed  the  said  will  [or  codicil]  in  the  presence  of  the 
said  testator. 

(Signed)        C.  D. 
Sworn  at  on  the  day  of  18     . 

Before  me 
[l^Bon  authorized  to  administer  oaths  under  the  ad]. 


t  or  District  Registry 
at  Lichfield,  e.g. 

(2)  Insert  the  names, 
residence,  and  title, 
or  addition  of  the 
deponent. 

(8)  Insert  codicils,  if 
any. 

*)  Insert  place  of 
eath,  or  set  forth  the 
reason  why  the  same 
cannot  he  furnished. 

J  and  that  the  said 
deceased  had,  at  the 
time  of  his  deaths  a 
Jixed  place  of  abode  at 

within  the 
district  of 


^ 


No.  2  P.  R.,  3  D.  B. — Affidavit  for  the  Commissioners  of  In- 
land Revenue — For  Executors  [see  p.  256]. 

In  the  High  Court  of  Justice.    Probate,  Diyorce  and  Admi- 
ralty Division. 

(Probate.)  The  Principal  t  Begistry. 

In  the  goods  of  A.  B.,  deceased. 

I,  C.  D.  of  (-)  make  oath  [or  solemnly,  sincerely,  and 

truly  declare  and  affirm,  according  to  the  form  of  tcords  pre- 
scribed by  the  statute  applicable  to  the  particular  cowf],  that  I 
am  one  of  the  executors  [or  the  executor]  named  in  the  last 
will  and  testament  (^)  of  A.  B.,  late  of  deceased  ;  that 

the  said  deceased  died  on  the  day  of  in  the  year 

of  our  Lord  one  thousand  hundred  and  at  (*) 

X  and  that  the  personal  estate  and  effects  of  the  said 
deceased,  which  he  any  way  died  possessed  of  or  entitled  to, 
and  for  or  in  respect  of  which  a  probate  of  the  said  will 
is  to  be  granted,  exclusive  of  what  the  said  deceased  may 
have  been  possessed  of  or  entitled  to  as  a  trustee  for  any  other 
person  or  persons,  and  not  beneficially  (if  the  deceased  died  on 
or  after  'Srd  Aprils  1860,  add  "but  inclusive  of  all  personal 
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estate  and  effects  which  the  said  deceased,  under  any  autho-      Von-Contentioiii 
rity  enabling  him  {or  h&v)  to  dispose  of  the  same,  as  he  {or  Bofineii. 

she)  might  think  fit,  has  disposed  of  by  his  {or  her)  said  will"), 
[i^  any  leaseholds  insert  clause  No,  1,  given  below  {aj]^  and  N.B.  Forms  for  the 
without  deducting  anything  on  account  of  the  debts  due  and  two  leasehold  clauses 
owing  from  the  said  deceased,  are  under  the  value  of  Sf®  t?  ^  PPS:*®^^** 

pounds,  to  the  best  of  my  knowledge,  information,  and  beUef  ^^t 
[if  no  leaseholds  insert  clause  No,  2,  given  below  (6)1. 

(Signed)        0.  D. 
Sworn  at  on  the  day  of  18    . 

Before  me, 
[^person  authorized  to  administer  oaths  under  the  act"]. 


No.  2a  P.  B.,  3a  D.  E. — Affidavit  for  the  Commissioners  of 
Inland  Revenue  —  For  Administrators  with  the  Will 
annexed  [see  p.  256]. 

In  the  High  Court  of  Justice.    Probate,  Divorce  and  Admi- 
ralty Division. 

(Probate.)  The  Principal  •  Eegistry.  ♦  or  District  JRegistrtf 

In  the  goods  of  A.  B.,  deceased.  ^^  Lichfield,  e.ff, 
I,  0.  D.  of  (1)              the  party  applying  for  letters  of  (»)  Insert  the  names, 

administration  with  the  will  (^)  annexed  of  the  personal  estate  residence,  and  title, 

and  effects  of  A.  B.,  late  of  deceased,  make  oath  [or  or  addition  of  the 

solemnly,  sincerely,  and  truly  declare  and  affirm,  according  ^^P^**®***' 

to  the  form  of  words  prescribed  by  the  statute  applicable  to  the  O  iMert  codicila,  if 

narft'cu/ar  co^e],  that  the  said  deceased  died  on  the  day  ^^*    ^lxi.     i        ^ 

of  one  thousand  hundred  and  at(»]  ^  ll^^^^t?o^^^ 

and  that  the  personal  estate  and  effects  of  the  said  deceased,  reason  why  the  same 

which  he  any  way  died  possessed  of  or  entitled  to,  and  for  or  cannot  be  famished, 

in  respect  of  which  letters  of  administration  with  the  said  •(•  having  at  the  time 

will(*)  annexed  are  to  be  granted,  exclusive  of  what  the  said  of  his  death  a  fixed 

deceased  may  have  been  possessed  of  or  entitled  to  as  a  place  of  abode  at 

trustee  for  any  other  person  or  persons,  and  not  beneficially  ^^thin  the  district  of 

{if  the  deceased  died  on  or  after  '6rd  Aprils  1860,  add  *'  but  «.  t»  ,, 

inclusive  of  all  personal  estate  and  effects  which  the  said  Jl:?LoS^1i*So„-L 
1  3  1  ^1*1  If*        i«/i\ji*       iwo  leasenoiQ  clauses 

deceased,  under  any  authority  enabling  him  {or  her)  to  dis-  are  to  be  printed  at 

pose  of  the  same,  as  he  (or  shoj  might  think  fit,  has  disposed  the  back  of  the  affi- 

of  by  his  {or  her)  said  will,   )  [if  leaseholds ^  insert  clause  davit. 

No,  1  given  before ],{^)  and  without  deducting  anything  on  (*)  As  to  deducting 

mortgage  debts,  see 


2bi 


(a)  Fonn  of  Leasehold  Clause  No.  \. 

**  Including  the  leasehold  estate  or  estates  for  years  of  the  said 
deceased,  whether  absolute  or  determinable  on  a  life  or  lives." 

(b)  Form  of  Leasehold  Clause  No,  2. 

*' And  I  [or  we]  lastly  make  oath,  that  the  said  deceased  was  not 
possessed  oi  or  entitled  to  any  leasehold  estate  or  estates  for  years, 
either  absolute  or  determinable  on  a  life  or  lives,  to  the  best  of  my 
[or  our]  knowledge,  information  and  belief." 
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non-Contentioiu 
Bnsineii. 


account  of  the  debts  due  and  owing  from  the  said  deceased, 
are  under  the  value  of  pounds,  to  the  best  of  my  know- 

ledge, information,  and  belief  [if  no  leaseholds  tnuri  cfante 
No,  2  given  be/ore^, 

(Signed)        C.  D. 
Sworn  at  on  the  day  of  18     . 

Before  me, 
[person  authorized  to  cuiminister  ocUJis  under  the  aei]. 


♦  or  District  Registry 
at  Lichfield,  e,g, 

Q)  Insert  the  names, 
residence,  title,  or 
addition  of  the 
deponent. 

S)  Insert  place  of 
eath,  or  set  forth  the 
reason  why  the  same 
cannot  be  furnished. 

N.B.  Forms  for  the 
two  leasehold  clauses 
are  to  be  printed  at 
the  back  of  the  affi- 
davit. 

t  having  at  the  time 
of  his  death  ajixed 
place  of  abode  at 
iffithin  the  district  of 


No.  26  P.  E.,  36  D.  E. — Affidavit  for  the  Commissioners  of 
Inland  Revenue, — For  Administrators. 

In  the  High  Court  of  Justice.    Probate,  Diyorce  and  Admi- 
ralty Division. 

(Probate.)  The  Principal*  Eegistry. 

In  the  goods  of  A.  B.,  deceased. 

I,   C.   D.   of  (»)  the  party  applying  for  letters  of 

administration  of  the  personal  estate  and  effects  of  A.  B.,  late 
of  make  oath  [or  solemnly,  sincerely,  and  truly  declare 

and  alErm,  according  to  the  form  of  words  prescribed  by  the 
statute  applicable  to  the  particular  case"]  that  uie  said  deo^ised 
died  on  the  day  of  one  thousand  hundred 

and  at  (^)  ,t  and  that  the  personal  estate  and 

effects  of  the  said  deceased  which  he  any  way  died  possessed 
of  or  entitled  to,  and  for  or  in  respect  of  which  letters  of  ad- 
ministration are  to  Ix)  granted  exclusive  of  what  the  said 
deceased  may  have  been  possessed  of  or  entitled  to  as  a 
trustee  for  any  other  person  or  persons,  and  not  beneficially 
[if  leasehold  insert  clause  No,  1  gicen  before^  and  without 
deducting  anything  on  account  of  the  debts  due  and  owmg 
from  tlio  said  deceased,  are  under  the  value  of  pounds, 

to  the  best  of  my  knowledge,  information  and  belief  [if  no 
leaseholds  insert  clause  No,  2  given  before"], 

(Si^ed)        C.  B. 

Sworn  at  on  the  day  of  18     . 

Before  me, 
[person  authorized  to  administer  oaths  under  the  acf]. 


X  or  District  Registry 
at  Lichfield,  e.  g. 

Insert  the  names, 
residence,  and  title, 
or  addition  of  the 
deponent^  and  rela- 
tionship, if  any,  of 


No.  3  P.  E.,  4  D.  B,.— Oath  for  an  Executor, 

In  the  High  Court  of  Justice.     Probate,  Divorce,  and  Admi- 
ralty Division. 

(Probate.)  The  PrincipalJ  Begistry. 

In  the  goods  of  A.  B. ,  deceased. 

I,  C.  D.  of  in  the  county  of  make  oath  and  say 

[or  solemnly,  sincerely,  and  truly  declare  and  afi&rm,  accord- 
ing to  the  form  of  words  prescribed  by  the  statute  applicable  to 
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the  particular  case],  that  I  believe  the  paper  writing  [or  the       Hon-Contentioui 
paper  writings]  hereto  annexed  and  marked  by  me  to  contain  BiuineM. 

the  true  and  original  last  will  and  testament  [or  last  will  and  the  executor  to  the 
testament  with  codicils]  of  A.  B.  late  of  in  the  testator. 

county  of  {a)  deceased,  and  that  I  am  the  sole  executor  [or  Each  testamentary 
one  of  the  executors]  therein  named  [or  executor  according  paper  is  to  be  marked 
to  the  tenor  thereof,  executor  during  Hfe,  executrix  during  ^^^  persons  Bwom 
widowhood,  or  as  the  case  may  be,']  and  that  I  will  well  and  ^terin/the^oaS!'"" 
faithfully  administer  the  personal  estate  and  effecte  of  the  '^y^g^  several  ezecu- 
said  testator  by  paying  his  just  debts  and  the  legacies  con-  tors  are  appointed, ' 
tained  in  his  will  [or  will  and  codicils],  so  far  as  the  and  some  or  one  of 

same  shall  thereto  extend  and  the  law  bind  me ;  that  I  will  them  only  sworn,  a 
exhibit  a  true  and  perfect  inventory  of  all  and  singular  the  memorandum  should 
said  estate  and  effecte,  and  render  a  just  and  true  account  ^  the  4th  ttlt'^S 
thereof,  whenever  required  by  law  so  to  do ;  that  the  testa-  £»  to  be  reserved  to  the 
tor  died  at  in  the  county  of  on  the  day  of  other  executors,  or 

18  ;*  and  that  the  whole  of  the  personal  estate  that  they  have 

and  effects  of  the  said  testator  does  not  amount  m  value  to  the  renounced, 
sum  of  poundsy  to  the  best  of  my  knowledge,  informa-  *  f>*id  that  the  said 

tion,  and  beHef .  5^*^«^^;  t^i  ^{  /^ 

/G^o^rv^N         n  T\  time  of  hts  death,  a 

Q  ,  *T,  ^         #      (Signed)         CD.  ji^ed  place  of  abide  at 

Sworn  at  on  the  day  of  18     .  ,  within  the 

Before  me,  district  of  [see 

[person  authorized  to  administer  oaths  under  the  act],  p.  264]. 


(a)  When  notation  of  domicile  is  requisite  in  the  executor's 
oath,  instead  of  the  words  in  the  county  of  printed  in 

itelics,  and  occurring  twice,  insert  the  place  of  domicile,  and 
after  the  word  testator,  in  place  of  the  words  does  not  amount, 
insert  the  words  in  England  amounts,  and  after  the  word 
pounds  insert  the  words  and  no  more  and  continue  after  the 
word  belief— And  I  further  make  oath  and  say  that  the  said 
deceased  was  domiciled  in  England  at  the  time  of  his  death, 
and  {if  it  be  so)  that  he  was  not  possessed  of  or  entitled  to  any 
personal  estate  and  effects  whatsoever  in  Ireland,  or  that  the 
whole  of  the  personal  estate  and  effects  of  the  said  deceased  in 
Ireland  amounts  to  the  sum  of  £  ,  and  no  more,  to  the  best  of 
my  knowledge,  information  and  belief,  at  the  time  of  his  death, 
and  that  the  whole  of  the  personal  estate  and  effecte  of  the 
said  deceased  in  Scotland,  together  with  the  value  thereof,  is 
set  forth  in  the  schedule*  hereto  annexed,  and  amounte 
in  value  to  the  sum  of  £  ,  and  no  more,  to  the  best  of 

my  knowledge,  information  and  belief,  and  that  the  whole 
of  the  personal  estete  and  efFectfi  of  the  said  deceased  in  the 
United  Kingdom  does  not  amount  in  value  to  the  sum  of 
£  to  the  best  of  my  knowledge,  information  and  belief. 

Sworn,  &c.  (Signed)    L.  M.,  executor. 

A.  (Signed)    E.  F., 

B.  Commissioner. 

C.  (Signed)     C.  D.,  executor. 


*  Schedule  to  which  the  foregoing  oath  refers. 
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Hon-Contentioiu 
fiuinesi. 


♦  or  DUtriet  Regittry 
at  Lichfield,  e.  g. 

Insert  the  names, 
residence,  and  title, 
or  addition  of  the 
deponent. 


Each  testamentary 
pajxT  is  to  be  marked 
py  tho  persons  sworn 
and  the  person  admi- 
nistering the  oath. 


t  and  that  the  aaid 
testator  at  the  time  of 
hit  death  had  ajixca 
place  of  abode  at  , 

within  the  district  of 
[see  p.  264 J . 


No.  4  P.  E.,  5  D.  E. — Oath  for  an  Administrator  with  the 

Will  [see  p.  198]. 

In  the  Higli  Court  of  Justice.    Probate,  Diyorce,  and  Admi- 
ralty Division. 

(Probate.)  The  Principal*  Begistiy. 

In  the  goods  of  A.  B.,  deceased. 

I,  0.  D.  of  in  the  county  of  make  oath  and  ny 

[or  solemnly,  sincerely,  and  truly  declare  and  affirm,  acoord- 
ing  to  the.  form  of  words  prescribed  by  the  statute  applicable  to 
the  particular  case],  that  I  believe  the  paper  writing  [or  the 
paper  writings]  hereunto  annexed  and  marked  by  me  to 
contain  the  true  and  original  last  will  and  testament  [or  the 
last  will  and  testament  with  codicils]  of  A.  B.  late  of 

in  the  county  of  deceased,  and  that  E.  F.  [iMeri 

his  relationship^  if  any,  to  the  deceased]  the  sole  executor 
therein  named,  survived  the  said  deceased,  and  is  since  dead 
without  having  taken  probate  thereof  [or  as  the  fact  may  be]^ 
and  that  I  am  the  [insert  the  relationship  to  deceased,  if  any] 
residuary  legatee  in  trust  named  therein  [or  as  the  fact  may 
bel,  and  that  I  will  well  and  faithfully  admmister  the  persoDtd 
estate  and  effects  of  the  said  deceased  by  paying  ms  just 
debts  and  the  legacies  contained  in  his  will  [or  will  and  ' 
codicils],  and  distributing  the  residue  of  his  estate  according 
to  law ;  that  I  will  exhibit  a  true  and  perfect  inventory  of 
all  and  singular  the  said  personal  estate  and  effects,  and 
render  a  just  and  true  account  thereof,  whenever  required  hy 
law  so  to  do ;  that  the  testator  died  at  on  the  day 

of  18  ;t  and  that  the  whole  of  the  personal  estate 

and  effects  of  the  said  deceased  does  not  amount  in  value  to 
tho  sum  of  pounds,  to  the  best  of  my  knowledge,  in- 

formation, and  belief. 

(Signed)        C.  D. 

Sworn  at  on  the  day  of  18     . 

Before  me, 
[person  authorized  to  administer  oaths  under  the  act]. 


X  or  District  Registry 
at  Lichfield,  e,  g. 

Insert  the  names, 
residence,  and  title, 
or  addition  of  the 
deponent. 


In  all  coAes  where 


No.  5  P.  R.,  6  D.  E.— Oof^/or  Administrators. 

In  the  High  Court  of  Justice.     Probate,  Divorce,  and  Admi- 
ralty Division. 

(Probate.)  The  Principal*  Begistry. 

In  the  goods  of  A.  B.,  deceased. 

I,  C.  D.  of  in  the  county  of  make  oath  and  say 

[or  solemnly,  sincerely,  and  truly  declare  and  affirm,  accord- 
ing to  the  form  of  words  prescribed  by  the  statute  applicable  to 
the  particular  case],  that  A.  B.  late  of  deceased  died  in- 

testate, a  bachelor,  without  parent,  brother,  or  sister,  uncle 
or  aunt,  nephew  or  niece  [or  as  the  case  may  be],  and  that  I 
am  tho  lawful  cousin  german  [or  as  the  case  may  be]  and  one 
of  tho  next  of  kin  [or  only  next  of  kin  of  the  said  deceased 
as  the  case  nuty  be] ;  that  I  will  faithfully  administer  the 
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Eorsonal  estate  and  effects  of  the  said  deceased,  by  paying      Non-Contention! 
is  just  debts,  and  distributing  the  residue  of  his  said  estate  Bniinosl. 

and  effects  according  to  law ;  that  I  will  exhibit  a  true  and  applicable,  add  "  only 
perfect  inventory  of   all  and  singular  the  said  estate  and  next  of  kin"  or  *'one 
effects,  and  render  a  just  and  true  account  thereof,  whenever  of  the  next  of  kin." 
required  bylaw  so  to  do;  that  the  said  deceased  died  at  *  that  at  the  time  of 

on  the  day  of  18     ;•   and  that  the  whole  of  his  death  the  Mid  dc- 

the  personal  estate  and  effects  of  the  said  deceased  does  not  ^of^ah^at 
amoimt  in  value  to  the  sum  of  pounds,  to  the  best  of  ioHhin  the  district  of 

TQ,y  knowledge,  information,  and  belief.  [see  p.  254J. 

(Signed)        A.  B. 
Sworn  at  on  the  day  of  18    . 

Before  me, 
I  person  authorized  to  administer  oaths  under  the  a^it']. 


No.  6  P.  E.,  7  D.  H.—Prohate. 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and  Admi- 
ralty Division. 

(Probate.)  The  Principal f  Registry,  f  or  District  Registry 

Be  it  known,  that  on  the  day  of  18  at  Lichfield,  e.g. 

the  last  will  and  testament  [or  the  last  will  and  testament  %  and  who  at  the  time 
with  codicils]  hereunto  annexed  of  A.  B.  late  of  of  his  death  had  a  fixed 

deceased,  who  died  on  at  \  wfte  proved  and  re-  ^'?//.^/?*^ff  ^^      -» 

gistered  in  the  said  principals  registry  of  the  Probate,  Divorce,  '*'*^'^*'*  ^^  '''*^'*"'^  ^-^ 
and  Admiralty  Division  of  the  High  Court  of  Justice,  and  t  ^^.  ^^,^^j^^ 
tiiat  administration  of  all  and  singular  the  personal  estate  and 
effects  of  the  said  deceased  was  granted  by  the  aforesaid   ^ 
court  to  C.  D.  the  sole  executor  [or  as  the  case  may  be"]  named   a     Sworn  under 
in  the  said  will,  he  having  been  first  sworn  well  and  faith-   1- 
fully  to  administer  the  same,  by  paying  the  just  debts  of  the   ^    * 
deceased  and  the  legacies  contained  in  his  will  [r>r  will  and  «? 

codicils],  and  to  exhibit  a  true  and  perfect  inventory 
of  all  and  singular  the  said  estate  and  effects,  and  to  render 
a  just  and  true  account  thereof  whenever  required  by  law  so 
to  do. 

(Signed)  E.  P., 

(l.8.)  Eegistrar.il       II  or  District  Regis- 

trar. 


No.  7  P.  E.,  8  D.  H.— Letters  of  Administration  with  the  Will 

annexed. 

In  the  High  Court  of  Justice.     Probate,  Divorce,  and  Admi- 
ralty Division. 

(Probate.)  The  Principal 5[  Eegistry.  f  or  District  Registry 

Be  it  known,  that  A.  B.,  late  of  in  the  county  of  «^  Lichfield,  e.g. 

deceased,  who  died  on  the  day  of  ,  at  ••  ♦♦  and  who  at  the  time 

made  and  duly  executed  his  last  will  and  testament  [or  will  of  h  iff  death  had  a  fixed 
and  codicUs  thereto]  and  did  therein  name  [or  Cim^tL'fuLt  of  ' 

did  not  therein  name  any]  executor  [or  as  the  case  may  ftc],  ^  -^ 
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Hon-Contentiomf      And  be  it  further  known,  that  on  the  day  of 

BminaM.  18       ,  letters  of  administration  with  the  said  will  an- 

nexed  of  all  and  singular  the  personal  estate  and  effects  of 
^  the  said  deceased  were  granted  oy  the  P]x>bate,  Divorce,  and 
Sworn  under    a   Admiralty  Division  of  the  High  Court  of  Justice  to  C.  D. 
§•  [insert  the  characttr  in  which  the  grant  is  taken],  he  haTiog 
^  ^  been  first  sworn  well  and  faithfully  to  administer  the  saniB 

"?  by  paying  the  just  debts  of  the  said  deceased,  and  tha 
legacies  contained  in  his  will  [or  will  and  codicilsj  and  dis- 
tributing the  residue  of  his  estate  according  to  law,  and  to 
exhibit  a  true  and  perfect  inventory  of  all  and  singular  the 
said  personal  estate  and  effects,  and  to  render  a  just  and  trufl 
account  thereof  whenever  required  by  law  so  to  do. 

(Signed)  E.  F., 

♦  or  Dittrict  Regit-  (l.  8. )  B^istrar.  * 

trar. 


No.  8  P.  E.,  9  D.  E.— Letter*  of  Administration  [see  p.  263} 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and  Admi- 
ralty Division. 

t  or  District  Registry  (Probate.)  The  Principal f  Begistry. 

a<  Lichfield,  e.y.  Be  it  known,  that  on  the  day  of  18       ,  lettCTS 

M  of  administration  of  all  and  singular  the  personal  estate  and 
Sworn  under    a   effects  of  A.  B.,  late  of  deceased,  who  died  on 

S    18    ,  at  intestate,  I  wero  granted  by  the  Probate, 

£  %  Divorce,  and  Admiraltj  Division  of  the  High  Court  of  Justice, 

^  to  C.  D.  the  lawful  widow  and  relict  [or  as  the  case  may  he\ 
+  J  h  ^  4  41,  f  of  the  said  intestate,  she  having  been  first  sworn  well  and 
IfM.  dr«thl%ir  f-jittfuUv  to  administer  Uje  same,  by  paying  the  just  debto 
place  of  abode  at  ,  of  the  said  intestate,  and  distributing  the  residue  of  his  estate 
within  the  district  of    and  effects  according  to  law,  ana  to  exhibit  a  true  and 

perfect  inventory  of  all  and  singular  the  said  estate  and 
effects,  and  to  render  a  just  and  true  account  thereof  when- 
ever required  by  law  so  to  do. 

(Signed)  E.  F., 

§  or  District  Regis-  (L.s.)  Begistrar.§ 


trar. 


No.  9  P.  B.,  10  D.  B.— Double  FrobaU  [see  p.  259]. 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and  Admi- 
ralty Division. 

II  or  District  Registry  (Probate.)                                     The  Principal  ||  B^iistry. 

at  Lichfield,  e.g.  Bo  it  known,  that  on  the            day  of            18     ,  the  last 

f  attd  had  at  the  time  will  and  testament  [or  the  last  will  and  testament  with 

of  his  death  a  fixed  codicils]  hereunto  annexed,  of  A.  B.,  late  of            ,  deceased, 

place  of  abode  at  ^Jjq  jj^  J  qq        at        ^  ^  ^as  proved  and  registered  in  the  prin- 

wuhm  the  district  of  ^j^^j..  registry  of  ft  her  majest>''s  Court  of  l»robate  (a),  and 

♦♦  or  district. 

4.  ^«  ^44„^x^j  4^  («)  Or  "  of  the  Probate,  Divorce,  and  Admiralty  Division  of  the 

ft  or  attached  to.  ^>^j^  ^^  ^^  Justice,"  as  the  case  may  be. 
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that  administration  of  all  and  singular  the  personal  estate      Hon-Contentioiu 

and  effects  of  the  said  deceased,  was  granted  by  the  aforesaid  Baimeii. 

court  to  C.  D.,  one  of  the  executors  named  in  the  said  will 

[or  codicil],  he  having  been  first  sworn  well  and  faithfully  to 

administer  the  same,  by  paying  the  just  debts  of  the  deceased, 

and  the  legacies  contained  in  his  will  [or  will  and  codicils],    M 

and  to  exhibit  a  true  and  perfect  inventory  of  all  and  singular  g-    giporn  under 

the  said  estate  and  effects,  and  to  render  a  just  and  true  S 

account  thereof  whenever  required  by  law  so  to  do,  power  %    £ 

being  reserved  of  making  the  like  grant  to  E.  F.,  the  other  o* 

executor,  named  in  the  said  will.    And  be  it  further  known,  ^  *  ▼      iq 

tiiat  on  the  day  of   .        18       the  said  wiU  of  the  said  S'JgS^^tL  ' 

deceased  was  also  proved  in  the  said  principal*  registry,  and  ^      district 

that  the  like  administration  of  all  and  singular  the  personal 

estate  and  effects  of  the  said  deceased  was  granted  by  the 

aforesaid  court  to  the  said  E.  F.,  he  having  been  first  duly 

sworn  well  and  faithfully  to  administer  the  same,  by  paying 

the  just  debts  of  the  said  deceased  and  the  legacies  contained 

in  his  will  [or  will  and  codicils]  and  to  exhibit  a  true  and 

perfect  inventory  of  all  and  singular  the  said  estate  and  effects 

of  the  said  deceased,  and  to  render  a  just  and  true  account 

thereof  whenever  required  by  law  so  to  do. 

(Signed)  G.  H., 

(l.s.)  Begistrar.t  f  or  District  Mej^it- 

trar. 


No.  10  P.  E.,  11  D.  'B,— Exemplification  of  Probate  or  of 
Letters  of  Administration  with  Will  annexed. 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and  Admi- 
ralty Division. 

(Probate.)                                     The  Principal^  Eegistry.  +  or  District  Registry 
Bit]  "    '  '  '    '  '    •    -         ■     •    ^-     

registry 

on  the 

the  last  will  and  testament  with  codicils  of  A.  B.,  late  \  and  had  at  the  time 

of  deceased,  who  died  at  on  or  about  18     ^  of  his  death  a  fixed 

was  proved  by  C.  D.,  the  executor  named  therein  [or  letters  place  of  abode  at         , 

of  acfininistration  with  the  last  will  and  testament  and  xcithin  the  district  of 

codicils  annexed  of  the  personal  estate  and  effects  of  A.  B., 

late  of,  &c.  were  granted  to  C.  D.,  as  the  ]  and  which   W 

probate  [or  letters  of  administration]  now  remains  of  record  w    Sworn  under 

m  the  said**  registry.     The  true  tenor  of  the  said  probate  [or  |. 

letters  of  admimstration  with  the  will  annexed,  as  the  case  %    ^ 

may  he]  is  in  the  words  following,  to  wit :  ^ 

[Here  follow  the  willy  codicils,  and  such  affidavits  as  are  ««  ^^  district, 
registered,"] 


(a)  Or  *'  of  the  Probate,  Divorce,  and  Admiralty  Division  of  the 
High  Court  of  Justice,"  as  the  case  may  be. 

I).  M  M 
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Hon-Contentioiu         In  iax^h  and  testimony  whereof  these  letters  tefltunonial 
BuiinaM.  are  issued. 

Ctiven  at  as  to  the  time  of  the  aforesaid  search, 

and  the  sealing  of  these  presents,  this  daj  of 

in  the  year  of  our  Lord  18     . 

(Signed)  B.  P., 

*  or  District  Begit-  (l.8.)  Begistrar.* 

trar. 


No.  11  P.  E.,  12  D.  ^^--ExenipUfioaiion  of  AdminigtraUtm, 

In  the  High  Court  of  Justice.    Probate,  Diyorce,  and  Admi- 
ralty DiTieion. 

t  or pittriet  Registry  (Probate.)  The  Principalf  Begistry. 

at  Lichfield,  e.  g,  g^  if;  known,  that  upon  search  being  made  in  the  principal| 

X  or  attached  to.  registry  of§  her  majesty's  CJourt  of  Probate  (a),||  it  appears 

}  or  district,  that  on  the  day  of  in  the  year  of  our  Lord  J  8 

H  at  Lichfield,  e.  y.        letters  of  administration  of  all  and  singular  the  personal 

^  estate  and  effects  of  A.  B.,  late  of  who  died  at  on 

Sworn  under  &  ^^  about  ,%  were  granted  to  C.  D.,  the  [or  one  of 

£  a  the  ]  of  the  said  deceased,  and  which  letters  of  adminis- 

S.  tration  now  remain  of  record  in  the  said  riBgistry.  •  •   The  true 
<^  tenor  of  the  said  letters  of  administration  is  in  the  words 
%  and  had  at  the  time    following,  to  wit : 

of  his  death  ajtxed         \_Here  the  letters  of  administration  are  to  be  recited  verbatimJ] 
place  of  abode  at         ,      j^  faith  and  testimony  whereof  these  letters  testimonial  are 
ictthtn  the  dtstnct  of     iggued. 

♦♦  or  district  registry.  Given  at  as  to  the  time  of  the  aforesaid  search,  and 

sealing  of  these  presents,  this  day  of  in 

the  year  of  our  Iiord  18    . 

(Signed)  E.  F., 

tt  or  District  Regis-  (L.  8. )  Begistrar.  ft 

trar. 


No.  12  P.  E.,  13  D.  li.— Special  Administration  with  the  Will 

of  a  Married  Woman  annexed. 

In  tho  nigh  Court  of  Justice.     Probate,  Divorce  and  Admi- 
ralty Division. 

tt  or  District  Registry  (Probate. )  The  Principal  1 1  B^istry. 

at  Lichfield,  e.g.  3^  -^  ^^^^^^  ^^^  ^   ^    ^^^  ^^  q  j) ^  j^^  ^^  ^  ^^ 

county  of  died  on  the  day  of  18     ,  at  , 

at  the  time  of  her      having  §§  during  her  coverture  with  the  said  C.  B.,  by  virtue 

^eath  a  fixed  place  of    of  certain  powers  and  authorities  given  to  and  vested  in  her 

abods  at  »         by  a  certain  indenture  of  settlement  bearing  date  the 

fc»Min  ^^f^Jl^^^g    day  of  18      ,  and  of  all  other  powers  and  authorities 

'  ^*  her  enabling,  made  and  executed  her  last  will  and  testament 

bearing  date  the  day  of  18      ,  with  a  codicil 

thereto,  bearing  date  the  day  of  18     [or  as  the 

(a)  Or  **  of  the  Probate,  Divorce,  and  Admiraltj  Division  of 
the  High  Court  of  Justice,"  as  the  case  may  be. 


'1 
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case  may  he\  and  thereof  appointed  her  said  husband ,  the      Hon-Contentloiu 
said  0.  B.,  sole  executor,  and  that  the  said  C.  B.,  as  the  Baiixiess. 

lawful  husband  of  the  said  deceased,  is  the  sole  person  en-   m 
titled  to  her  personal  estate  and  effects,  oyer  which  she  had   &    o  ^ 

no  disposing  power,  and  concerning  which  she  is  dead  in-    g    Sworn  under 
testate.    And  be  it  also  known,  that  on  the  day  of   £    £ 

18     ,  letters  of  administration  with  the  said  will  and   ^ 
codicil  annexed  of  all  and  singular  the  personal  estate  and  ^ 
effects  of  the  said  deceased  were  granted  and  committed  by 
her  maiesty's  Court  of  Probate  fa)*  to  the  said  C.  B.,  he  *  or  at  the  dittriet 
haying  been  first  sworn  well  and  laithfully  to  administer  the  registry  attached 
same,  by  paying  the  just  debts  of  the  said  deceased,  and  the  to 
legacies  contained  in  her  will  and  codicil,  and  distributing 
the  residue  of  her  estate  according  to  law,  and  to  exhibit  a 
true  and  perfect  inyentory  of  all  and  singfular  her  personal 
estate  and  effects,  and  to  render  a  just  and  true  account 
thereof  wheneyer  required  by  law  so  to  do. 

(Signed)  J.  S., 

(l.8.)  Eegistrar.t  \  ot  DUtrict  RegiB- 

trar. 


No.  13  P.  E.,  14  D.  'R.'-Limiied  Probate  of  a  Married 

Woman's  Will. 

In  the  High  Court  of  Justice.    Probate,  Diyorce,  and  Admi- 
ralty Diyision. 

(Probate.)  The  Principal  X  Eegistry.  J  or  Distriet  Registry 

Be  it  known,  that  A.  B.,  wife  of  C.  B.,  late  of  in  the  «^  Lichfield,  e,g, 

county  of  died  on  the  day  of  18    ,  at  ,  {  «^  ^^  time  other 

having  §  during  her  coverture  with  the  said  C.  B.,  by  virtue  ^f^  a  fixed  place  of 

of  certain  powers  and  authorities  vested  in  her  by  a  certain  ^^uhinthe  distrust  of 

indenture  of  settlement,  bearing  date  the  day  of  ^  and  having. 

18    ,  and  made  between  the  said  C.  B.,  therein  described  of  ^ 
in  the  county  of  esquire,  of  the  first  part,  the   ^ 

said  deceased,  by  her  then  name  and  description  of  A.  Gh.  of  a    Sworn  under 
in  the  county  of  spinster,  of  the  second  part,    y    £ 

and  E.  E.  of  in  the  same  county,  gentleman,  and  H.  I.   ^ 

of  gentleman,  of  the  third  part,  made  and  executed  ^ 

her  last  will  and  testament,  bearing  date  the         day  of 

one  thousand  eight  hundred  and  ,  with  codicils 

thereto,  bearing  date  respectively  [insert  dates'],  and  thereof 

appointed  L.  M.  and  O.  r.  executors. 
And  be  it  also  known,  that  on  the  day  of 

18     ,  the  said  last  will  and  testament,  with  codicils 

of  the  said  A.  B.,  deceased,  hereunto  annexed,  was  j^roved 

and  registered  in  the  principal  ||  registry  of  her  maj|esty*8  II  or  district. 

Court  of  Probate  (a),  %  and  that  probate  of  the  scdd  will  and  %  at  Lichfield,  e,  g. 

codicils  of  the  said  deceased,  limited  to  the  administration  of 

all  such  personal  estate  and  effects  as  she  the  said  deceased  by 

virtue  of  the  aforesaid  indenture  had  a  right  to  appoint  or  diB- 

(o)  Or  *^of  the  Probate,  Divorce,  and  Admiralty  Division  of 
the  High  Court  of  Justioe,"  as  the  case  may  be. 
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Appendix. 


Von-Contantiomf 
BuiinMi. 


*  or  Dittriet  Rsgii- 
trmr. 


pose  of,  and  has  in  and  by  her  said  'will  appointed  or  dispoaed 
of  accordingly,  but  no  further  or  otherwise,  was  granted  by 
the  aforesaid  court  to  the  said  L.  M.,  one  of  the  ezecntoR 
named  in  the  said  will  as  aforesaid,  he  having  been  first 
sworn  well  and  faithfully  to  administer  the  same,  by  pajiog 
the  just  debts  of  the  deceased,  and  the  legacies  contained  in 
her  said  will  and  codicils,  and  to  exhibit  a  true  and  perfect 
inventory  of  the  said  limited  estate  and  effects,  and  to  renda 
a  just  and  true  account  thereof  whenever  required  by  lav  so 
to  do.  Power  being  reserved  of  making  a  like  grant  of  pro- 
bate to  the  said  O.  P.,  the  other  executor,  when  he  sbidl 
apply  for  the  same. 

(Signed)  J.  a, 

(^.s.)  B^gistrar.* 


t  or  Dittriet  Regittry 
at  Lichfield,  e.g. 

X  at  the  time  of  her 
death  ajlxedplace  of 
abode  at  , 

within  the  district  of 
,  and  having. 

Sworn  under 
£ 


{  or  at  the  district 
registry  attached 
to 

II  at  Lichfield,  e.  g. 


No.  14  P.  E.,  16  D.  'Bi.— Special  Adminisiratian  of  the  rtri  of 

the  Goods  of  a  Married  Woman, 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and  Admi- 
ralty Division. 

(Probate.)  The  Princii)alt  Begistry. 

Bo  it  known,  that  A.  B.,  wife  of  C.  B.,  late  of  in  the 

county  of  died  on  the  day  of  18    ,  at 

having  J  during  her  coverture  witn  the  said  C.  B.,  by 

virtue  of  certain  powers  and  authorities  vested  in  her  by  a 

certain  indenture  bearing  date  the  day  of  18    , 

and  made  between  D.  E.  of  in  the  county  of 

esquire,  of  the  first  part,  the  said  C.  B.  therein  deecribed,  of 

in  the  county  of  gentleman,  of  the  second  part, 

and  the  said  deceased  by  her  then  name  and  description  of 

A.  F.  of  in  the  coimty  of  widow,  of  the  third 

part,  and  G.  H.  of  the  same  place,  esquire,  of  the  fourth 

Sart,  made  and  executed  her  last  will  and  testament,  bearing 
ate  the  day  of  18      ,  and  thereof  appointed 

E.  F.  and  G.  H.  executors.  And  be  it  also  known,  that 
on  the  day  of  18     ,  probate  of  the  said  will, 

limited  to  the  administration  of  all  such  personal  estate  and 
effects  as  she  the  said  deceased,  by  virtue  of  the  said  in- 
denture, had  a  right  to  appoint  or  dispose  of,  and  has  in  and 
by  her  said  will  appointed  or  disposed  of  accordingly,  but  no 
further  or  otherwise,  was  granted§  by  her  majesty's  Court  of 
Probate  (a)  ||  to  the  said  E.  F.  and  G.  H.,  the  executors  named 


(a)  Or  "  by  the  Probate,  Divorce,  and  Admiralty  Division  of 
the  High  Court  of  Justice,"  as  the  case  may  be. 
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in  tlie  said  will.    And  be  it  further  known,  that  on  the  Von-Contentioiu 

day  of  IB     ,  letters  of  administration  of  the  rest  of  BuiinoM. 

the  personal  estate  and  effects  of  the  said  A.  B.  deceased 
were  granted*  by  the  aforesaid  court  (a)  to  the  said  C.  B.,  the  *  ®T^'  ^**  said  district 
lawful  husband  of  the  said  deccasea,  he  having  been  first  ^^^**  ^' 
sworn  well  and  faithfully  to  administer  the  same,  by  pajring 
the  just  debts  of  the  said  deceased,  and  distributing  the  re- 
sidue of  her  said  estate  and  effects  according  to  law,  and  to 
exhibit  a  true  and  perfect  inventory  of  the  rest  of  her  estate 
and  effects,  and  also  to  render  a  just  and  true  account  thereof 
whenever  required  by  law  so  to  do, 

(Signed)        E.  S. 

(L.8.)      Eegietrar.t    t  ^  iW#<rt<?< -ftr^w- 


No.  15  P.  B.,  16  D.  H. — AdminUtration  de  BonU  non. 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and  Admi- 
ralty Division. 

(Probate.)  The  PrincipalJ  Eegistry.  lot pUtri^Segutry 

Be  it  known,  that  A.  B.  late  of  in  the  county  of  ?     j  x^j  \  ll' ** 

deceased,  died  on  .  18        ,  at  inteetate.§  '/Jl^^^f.'X^ 

and  that  since  his  death,  to  wit,  in  the  month  of  18     ,  place  of  abode  at         , 

letters  of  administration  of  all  and  singular  his  personal  noiihin  the  dUtriet  of 
estate  and  effects  were  committed  and  granted  by  to 

0.  D.  [insert  the  court  from  which  the  grant  issued  and  the   w 
relationship  or  character  of  administrator^  (which  letters  of   §■    Sworn  under 
administration  now  remain  of  record  in||  ,^  who,  after   i 

taking  such  administration  upon  him,  intermeddled  in  the   g|    £ 
personal  estate  and  effects  of  the  said  deceased,  and  after-    o* 
wards  died,  to  wit,  on  leaving  part  thereof  unadminis-  ^  .       -j  j-  4  '  * 

tered,  and  that  on  the  day  of  18         ,  letters  of  jl^^Jj^JJ. 

administration  of  the  said  personal  estate  and  effects  so  left     ^ 
unadministered  were  granted  by  her  majesty's  CJourt  of  Pro- 
bate {h)%io  he  having  been  first  sworn  well  and  faith-  IT  or  at  the  said  district 
fuUy  to  administer  the  same,  by  paying  the  just  debts  of  the  registry, 
said  intestate,  and  distributing  the  residue  of  his  estate  and 
effects  according  to  law,  and  to  exhibit  a  true  and  perfect  in- 
ventory of  the  said  personal  estate  and  effects  so  left  unad- 
ministered, and  te  render  a  just  and  true  account  thereof 
whenever  required  by  law  so  to  do. 

(Signed)        E.  P., 
(L.B.)      Eegifltrar.**     •*  ot  IHstriet  Regis- 
.^ trar, 

(a)  Or  "  Division." 

(*)  Or  **by  the  Probate,  Divorce,  and  Admiralty  Division  of 
the  High  Court  of  Justice,"  as  the  case  may  be. 
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■  Em  tintt  ti4 
eharaettr  M  tchieh 
lie  prntfiUtu  tkt 


t  or  dulritt. 
X  01  allathed  In. 
{nf  LichSeld,  f.ji 


No.  16  P.  B.,  17  D.  £.— .iiiniinMtrafMn  foml. 

£now  all  men  by  Uiese  presents,  that  we,  A.  B.  of 

C.  D.  of  and  E.  F.  of  ,  are  jointly  u 

Mverally  bound  unto  The  Biglit  Honorable  Sir  Jam 

Hannen,  £night,  the  Presiaent  of  the  Probata,  13 

Torce,  and  Admiralty  DiTiEioD  of  the  High  Court 

Justice,  in  the  sum  of         pounds  of  good  and  lawf 

money  of  Great  Britain,  to  be  p&id  to  the  said  8 

James  Uaoneti,  or  to  the  judge  of  the  said  court  fi 

the  lime  being,  for  which  payment  well  and  truly 

be  made  we  bind  ourselves  and  of  ua  for  tl 

whole,  our  hairs,  executors,  and  adminiBtrators,  firm] 

by  these  prosente.    Sealed  with  our  seals.     Dated  tl 

day  of  in  the  year  of  oar  Lord  one  thoi 

sand  eight  hundred  sod 

The  conditioa  of  this  obligation  is  such,  that  if  the  abon 

named  A.  B.  [or  K.  B.,  wife  of  the  aboye-named  A.  B.],  the 

[at  tkt  COM  may  he]  of  I.  J.,  late  of  deceased,  who  di« 

on  the  day  oi  ,  and  tiie  intended  admiiustrator  < 

all  and  singulu  the  personal  estate  and  effects  of  the  sai 

deceased  [left  unadministered  by  ],  do,  when  lawful! 

called  on  in  that  behalf,  make  or  cause  to  be  made  a  tru 

and  perfect  inventory  of  all  and  singular  the  personal  eetal 

and  effects  of  the  said  deceased  [so  left  unadministered 

which  have  or  shall  come  to  hands,   possession,   c 

knowledge,  or  into  the  hands  and  poaacsedon  of  any  oth« 

person  for  ,  and  the  same  so  made  do  exhibit  or  cam 

to  be  exhibited  into  the  principalt  reeiat^  off  the  Probab 

Divorce,  and  Admiralty  Division  of  flie  High  Court  of  Jus 

tico5  whenever  required  by  law  bo  to  do,  and  the  same  per 

sonal  oatate  and  effecta,   and  all  other  the  personal  estat 

and  effects  of  the  said  deceased  at  the  time  of  deatt 

which  at  any  time  after  shall  come  to  the  hands  or  posseesio 

of  the  eaid  ,  or  into  the  hands  or  possession  of  an 

other  person  or  persons  for  ,  do  well  and  truly  admi 

ntster  according  to  law;  (that  is  to  say,)  do  pay  {ho  debl 

which  did  owe  at  decease,  and  further  do  mak 

or  cause  to  be  made  a  just  and  true  account  of  sai 

administration  whenever  required  by  law  so  to  do ;  and  a 

the  retit  and  residue  of  the  said  personal  estate  and  effects  d 

deliver  and  pay  unto  such  person  or  persona  ae  shall  be  en 

titled  thereto,  under  the  Act  of  I'arhament,  intituled  "A 

Act  for  the  better  settling  of  Intestatea  Estates  ;"  and  if 

shall  hereafter  appear  that  any  last  will  and  testament  w« 

made  by  the  said  deceased,  and  the  executor  or  executors,  < 

other  persons  therein  named,  do  exhibit  the  same  into  tl 

said  court,  making  request  to  have  it  allowed  and  approvt 

accordingly,  if  tho  said  being  thereunto  requued  ( 

render  and  deliver  tho  said  letters  of  administration  (oppr 

bation  of  such  testament  being  first  hod  and  made)  m  tl 
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said  oonrt,  then  this  obligation  to  be  void  and  of  none  effect,      Von-Contentiouf 
or  else  to  remain  in  full  force  and  virtue.  BnsiiMM. 

A.  B.        (l.s/ 

C.  D.         (L.8." 

E.  F.  (L.8.' 

Signed,  sealed,  and  delivered  by  the  within-named  A. 
C.  D.,  and  E.  E.  in  the  presence  of 

O.  P.,  a  clerk  in  the  principal  registij 
of  the  Probate,  Divorce,  and  Admi- 
ralty Division  (Probate), •  ♦  or  JHttrict  Regit" 

[or  a  commissioner].  irar  at 


No.  17  P.  E.,  18  D.  E. — AdministrcUion  Bond  for  Adminii- 
trators  with  the  Will  [see  p.  198]. 

Know  all  men  by  these  presents,  that  we,  A.  B.  of 

C.  D.  of  ,  and  E.  E.  of  ,  are  jointly  and 

severally  bound  unto  The  Bight  Honorable  Sir  J  ames 
Hannen,  Knight,  the  President  of  the  Probate,  Di- 
vorce, and  Admiralty  Division  of  the  High  Court  of 
Justice,  in  the  sum  of  pounds  of  good  and  lawful 

money  of  Great  Britain,  to  be  paid  to  the  said  Sir 
James  Hannen,  or  to  the  judge  of  the  said  court  for 
the  time  being,  for  which  payment  well  and  truly  to 
be  made  we  bind  ourselves  and  of  us  for  the 

whole,  our  heirs,  executors,  and  administrators,  firmly 
by  these  presents.     Sealed  with  our  seals.    Dated  Hie 
day  of         in  the  year  of  our  Lord  one  thousand 
eight  hundred  and 
The  condition  of  this  obligation  is  such  that  if  the  above- 
named  A.  B.  lor  K.  B.,  wife  of  the  above-named  A.  B.],  thef  ^^^resiaU  the 
[aa  the  case  may  bel  of  I.  J.,  late  of  deceased,  and  who  jj^  ''^'f  fj^  the 

died  on  the  day  of  and  the  intended  administrator  g/g^t^  y  «  « 

with  the  will  of  all  and  singular  the  personal  estate 

and  effects  of  the  said  deceased  do,  when  lawfully 

called  on  in  that  behalf,  make  or  cause  to  be  made  a  true  and 
perfect  inventory  of  all  and  singular  the  personal  estate  and 
effects  of  the  said  deceased  [left  unadministered  by 

]  which  have  or  shall  come  to  hands,  possession, 

or  knowledge,  and  the  same  so  made  do  exhibit  or  cause  to  be  .      j'  trii 
exhibited  into  the  principal  J  registry  of  §  the  Probate,  Divorce,  7  **'  a*ttrtet. 
and  Admiralty  Division  of  the  High  Court  of  Justice||  when-  i  ^^  attached  to. 
ever  required  by  law  so  to  do,  ana  the  same  personal  estate  II  *^  I^chfield,  e.g, 
and  effects  [so  left  unadministered]  do  well  and  trulv  admi- 
nister, (that  is  to  say,)  do  pay  the  debts  of  the  said  deceased 
which  did  owe  at  decease,  and  then  the  legacies 

contained  in  the  said  will  annexed  to  the  said  letters  of  admi- 
nistration so  to  committed,  as  far  as  personal 
estate  and  effects  [so  left  unadministered]  will  thereto  ex- 
tend, and  the  law  charge  ,  and  further  do  make  or 
cause  to  be -made  a  just  and  true  accoimt  of  said  admi- 
nistration when  shall  be  thereunto  lawfully  required, 
and  all  the  rest  and  residue  of  the  said  personal  estate  and 
effects  shall  deliver  and  pay  unto  sach  person  or  persons  as 


524  Afpemdii. 

AaQ  l«  hfixm  tB^HitA  tl««to.tlws  this  oUigation  to  In 
nad  asd<rf  uk0  «fleec.  or  daeia  i^Min  ia  foU  fores  md 
TiKK.  A.  B.         (u.) 

c.  i>-     (i^i 

E.  F.        {u-i 
SgEAd.  ««Ied.  aai  deitraed  bj-  tke  withm-nsHked  A.  &, 
C  &^  acrd  £.  F..  m  ti^  pnaoKC  of 

U.  P.,  »  dni^  ia  tbe  juiueifMl  wgirtiy 
of  tiie  Probate,  Dirocce.  and  Admi- 
laltT  DniaoD  of  tbe  High  Coott  of 
iusane  ^Probate;.* 


«rT«Ii<Udd,../. 


Tha  affirnMtion  moit 
Ira  mid*  uscording  to 
tha  form  of  irorda 
preacribod  by  tha 


No.  IS  P.  R..  19  D.  R.— AKfandioa  0/  Ue  J 

amd  EfttU  of  a  Ttdatar  or  a»  ImtataU. 
In  Um)  Higb  Coart  of  Justice.    Probate,  Diitnce,  andAdmi- 
nttj  DiTukm. 
(Ptobate.)  The  Prinapalf  BegiatiT. 

In  the  goods  of  A.  B.,  deeeaaed. 

A  tnte  dedantion  of  all  and  Bngalar  the  Mracnal  estata 
mnd  eSecta  of  A.  B.,  late  of  ,  deceased,  -mba  died  on  the 

da^  of  at  ,X  whitJi  haTO  at  any  time  aiiiae 

hia  death  come  to  the  hvide,  poeaenion,  or  knowledge  <k 
,  C.  D.,  the  intended  adminiatiator  with  the  will  [or  adminis- 
trator of  the  said  estate  and  effects]  of  the  said  A.  B.,  made 
and  exhibited  npon  and  bj  Tiitae  of  the  ooTpoial  oath  [or 
■olenui  affirmation]  of  the  said  C.  D.,  follows,  to  wit : 

Fitst,  this  declarant  declares  that  the  said      £       t.      d. 
deceased  was  at  the  time  of  his  death  pcsMeaed 

of  or  entitled  to 

[The  detaiU  of  the  deetated"*  tfffcts  mutt  bt 
here  intrrUd,  arid  tht  niluc  inaaied  opposite  fa> 
(ocA  particular. 

Houteholii  gnddi,  furniture,  plate,  linen,  clijin,  jeu'clhry,  and 
trinket;  it-c,  may  be  dacribed  tn  general  terms,  the'  anme 
and  addreti  e/the  licensed  appraiser  icho  valued  them  beinj 

Wliert  IraiehM  eitalei  are  deieribed  hriefiy,  it  wili  be  neeet- 
tary  to  state   the   valuation.     But   if  they  are   deteribtd 
particularly,  Ikt  valuation  will  not  be  required, 
Foliciei  of  insurance  and  mortgagu  mutt  be  efficiently  de- 
scribed to  identify  them.'] 
Lastly,   this  declarant  eaith,  that  no   personal  estate  or 
^ecta  of  or  belonging  to  the  said  deceased  have  at  any  time 
since  his  death  come  to  the  hands,  posseaaion,  or  knowledge 
of  this  declarant,  Bare  as  is  hereinbetom  set  forth. 

„       ,  ,  (Signed)  C.  D. 

On  the  day  of  18       the  said   C.   D.   was 

duly  Bwom  to  [m-  being  eolemnly,  sincerely,  and 

truly  declared  and  aSinaed,]  the  truth  of  the  aboTQ 


declaration,  at  in  the  county  of 

Before  mo, 
[  perion  authorised  to  administer  oath*  under  the  acl] 
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No.  19  P.  E.,  20  D.  E. — Jmtification  of  Sureties  [see  p.  266].      Hon-Contentioiu 

In  the  Higli  Court  of  Justice.    Probate,  Divorce,  and  Admi-  Biuineii. 

ralty  Division. 
(Probate.)  Tbe  Principal  *  Eegistry.     ♦  or  Dittriet  Eegittry 

In  the  goods  of  A.  B.,  deceased.  «^  Lichfield,  e.g. 

We,  0.  D.,  of  and  E.  F.  of  jointly 

and  severally  make  oath  [or  solemnly,  sincerely,  ana  truly 
declare  and  affirm,  according  to  the  form  of  words  prescribed 
by  the  statute  aj^plicable  to  the  particular  case"],  that  we  are  the 
proposed  sureties  on  behalf  of  Q.  II.,  the  intended  administra- 
tor of  all  and  singular  the  personal  estate  and  effects  of  the 
said  A.  B.,  late  of  deceased,  in  the  penal  sum  of 

pounds,  for  his  faithful  administration  of  the  said  personal 
estate  and  effects  of  the  said  deceased ;  and  I  the  said  C.  D. 
for  myself  further  make  oath  [or  as  before']^  that  I  am, 
after  payment  of  all  my  just  debts,  well  and  truly  worth  in 
real  ana  personal  estate  the  sum  of  ;  and  I  the  said 

E.  F.  for  myself  further  make  oath  [or  as  before\  that 

I  am,  after  payment  of  all  my  just  debts,  well  and  truly 
worth  in  real  and  personal  estate  the  sum  of  pounds. 

Sworn  by  the  said  C  D.  "J 

and  E.  F.  at  on  the  > 

day  of  18    .        ) 

Before  me, 
\jptrMn  authorized  to  administer  oaths  under  the  act"}. 


No.  20  P.  B.,  21  D.  E. — Election  by  Minors  of  a  Guardian, 

In  the  High  Court  of  Justice.     Probate,  Divorce,  and  Admi- 
ralty Division. 

(Probate.)  The  Principal  f  Eegistry.   f  or  District  Registry 

In  the  goods  of  A.  B.,  deceased.  at  Lichfield,  e.g. 

Whereas  A.  B. ,  late  of  in  the  county  of  deceased, 

died  on  or  about  the  day  of  18     ,  at  Jintes-  X  having  at  the  time 

tate,  a  widower,  leaving  C.  D.,  E.  F.,  and  G.  H.  his  natural  of^^  death  a  fixed 
and  lawful  and  only  (£ildren,  the  said  C.  D.  being  a  minor  ^^i^it tht^is^Hct  of' 
of  the  age  of  twenty  years  only,  the  said  E.  F.  being  also  a  ^^^^        "^ 

minor  of  the  age  of  nineteen  years  only,  and  the  said  G.  H. 
being  an  infant  of  the  age  of  six  years  only : 

Now  we  the  said  C.  D.  and  E.  F.,  do  hereby  make  choice 
of  and  elect  K.  L.,  our  lawful  maternal  uncle  [or  as  the  case 
may  be"]  and  one  of  our  next  of  kin  to  be  our  curator  or  ^;uar- 
dian,  for  the  purpose  of  his  obtaining  letters  of  admimstra- 
tion  of  the  personal  estate  and  effects  of  the  said  A.  B., 
deceased,  to  be  granted  to  him,  for  our  use  and  benefit,  and 
until  one  of  us  shall  attain  the  age  of  twenty-one  years  [or 
for  the  purpose  of  renoimcing  for  us,  and  on  our  behalf,  all 
our  right,  title  and  interest  to  and  in  the  letters  of  adminis- 
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•  or  iitlriti  TtgUtrg. 
t  or  alUttud  to. 
X  at  lioh&Bld,  #.  f. 


Appendix. 


tntion,  fto.,  at  the  mm  may  be]  ^ixdd, 
$olicitor,  or  attorney  appeart  for  the  i 
appoint  U.  N.  of  our  proctor,  a 

file  or  cause  to  be  filed  this  oar  eleotion 
registry  of  t  the  Probate,  Diroroe,  and 
the  Hi^h  Court  of  Justice.:) 

In  witnesa  whereof  we  liave  hereiu 
Beftia  this  daj  of  in  the  yet 


SJKped,  sealed,  and  dellTered  by  (b 
and  E.  F. ,  in  the  presence  of 

lOne  dieinteruted  witnett  t 


In  tlie  High  Court  of  Justice.    Probat< 

ral^  Divinon. 

(Probate.)  Thi 

In  the  goode  of  A.  B.,  deceased. 

Whoreoa  A.  B.,  late  of  in  thecoi 

died  on  the  day  of  16    ,  at 

he  mado  and  duly  executed  hie  last  n 

vill  and  testament  with  a  codicil  then 

OlttlierBueEodi-  day  of  18      ('),  and  the 

ciU  their  d«t«a  dkould    executor  and  residuary  lef^tee  m  trust 

Now  I,  the  eaid  C.  I). ,  do  hereby  do< 
intermeddled  in  the  personal  estate  ai 
deceased,  and  will  not  hereafter  into 
intent  to  defraud  creditors,  and  I  do 
nounce  all  my  right  and  title  to  the  p 
of  the  said  will  [and  codicils,  i/anyy 
administration  witli  the  said  will  [o 
BDDexod,  of  the  personal  estate  ant 
deceased  [add  in  ctuia  whrrt  a  proctor, 
to  appenr  for  the  prrmn  roiounci'ny], 
E.  i.  of  ray  proctor,  solicitor,   c 

cause  to  bo  filed  this  renunciation  tor  mi 
registry  of  *•  the  Probate,  Uivoroe,  an 
of  the  Iligh  Court  of  Justice  t+  (Proba 

In  witoosa  whereof  I  have  hereto  si 
this  day  of  18    . 

Signed,  sealed,  and  delivered  by  t 
preeenoe  of  O.  H. 

[One  dinnttretted  tvifruM  i 


{  or  D'utriet  Segiitry 
at  Lichflsld,  e.g. 
I  and  AaJ  at  thtlinu 
of  hit  death  ajtxti 
plaet  ofabadt  at  , 

aithin  the  dUlrict 


be  also  inserted. 


S  or  in  the  dittriet 

rejUtry. 

"  ot  atlachtd  to. 

tto' Lichfield,  <.^. 
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No.  22  P.  B.,  23  D.  B. — Benunciation  of  Administratian,  Von-Oontantions 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and  Admi-  Boiineis. 

ralty  Division. 

(Probate.)                                     The  Principal*  Begistry.  •  or  Diatriet  Regittry 

In  the  goods  of  A.  B.,  deceased.  a/ Lichfield,  e.g. 

Whereas  A.   B.,  late  of            in  the  county  of  This  to  be  varied  ao 

deceased,   died  on  the              day  of            18     ,   at  a«  to  show  the  kindred 

intestate,  a  widower  ;t  and  whereas  I,  C.  D.,  am  his  natural,  °'  "iterost  of  the 

lawful,  and  only  child ;  [or  as  the  case  may  &c]  :  person  renouncmg. 

Now  I,  the  said  C.  D.            do  hereby  expressly  renounce  J/^  cUathafi^ 
all  my  right  and  title  to  the  letters  of  administration  of  tiie  piaee  of<tbodeai 
personal  estate  and  effects  of  the  said  deceased  [add  in  cases  within  the  district  of  * 
whtre  a  proctor  ^  solicitor  ^  or  attorneyis  to  appear  for  the  person 
renouneingi,  and  I  hereby  appoint  E.  F.  of            my  proctor, 
solicitor,  or  attorney,  to  file  or  cause  to  be  filed  this  renuncia- 
tion for  me  in  the  principalj  registry  of§  the  Probate,  Divorce,  J  or  district  registry, 
and  Admiralty  Division  of  the  High  Court  of  Justice||  (Pro-  }  or  attached  to. 

^^^)-  .  ,  II  a^  Lichfield,  tf.^. 

In  witness  whereof  I  have  hereto  set  my  hand  and  seal, 

this  day  of  18     . 

C.  D.     (l.8.) 

Signed,  sealed,  and  delivered  by  the  said  C.  D.  in  the 

presence  of 

G.  H. 

[One  disinterested  witness  sufficient.'] 


No.  23  P.  B.,  24  D.  B. — Affidavit  for  the  Commissioners  of 
Inland  Revenue  when  Stamp  Duty  is  paid  upon  the  total  value 
of  the  Personal  Estate  in  the  United  Kingdom. 

(For  Executors.) 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and  Admi- 
ralty Division. 
(Probate.)  The  Principall[  Begistry.  %  ot  Diatriet  Registry 

In  the  goods  of  A.  B.,  deceased.  «^  Lichfield,  e.g. 

I,  0.  D.,  of  make  oath  [or  solemnly,  sincerely,  and  Insert  the  names, 

truly  declare  and  aflfirm,  according  to  the  form  of  words  pre-  '®'^^^^'  ***?  *|^® 
scribed  by  the  statute  applicable  to  the  particular  easel  that  I  am  dew^t^^ 
one  of  the  executors  [or  as  the  case  may  be"]  namea  in  the  last 
wiU  and  testament  with  codicils  thereto  of  A.  B.  late 

of  deceased ;  that  the  said  deceased  died  on  or  about  Insert  place  of  death 

the  day  of  in  the  year  of  our  Lord  one  thousand  or  wt  forth  the  reason 

hundred  and        at  ••  and  was  at  the  time  of  his  be'JiiSiiASd^*^*^^' 

death  domiciled  in  England,  and  that  the  personal  estate  *^  ,     .      .J.  ..       ^ 
and  effects  of  the  said  deceased,  which  he  any  way  died  aL rfJaJA^a^ iw 
possessed  of,  or  entitled  to,  within  the  United  Kingdom  of  of  abode  at"^^ 
Great  Britain  and  Ireland,  and  for  or  in  respect  of  which  a  within  the  district  of 
probate  of  the  said  will    and    codicils  is  to  be  granted, 
exclusive  of  what  the  said  deceased  may  have  been  possessed 
of,  or  entitled  to  as  a  trustee  for  any  other  person  or  persons, 
and  not  beneficially  [if  the  deceased  died  on  or  after  3rd  Aprils 
18G0,  cLdd  but  including  aU  personal  estate  and  effects  wnich 
the  said  deceased  under  any  authority  enabling  him  {or  her) 
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Von-Contentloni 
Bniineu. 

(1)  If  any  leaseholdB, 
insert  dause  No.  1, 
at  page  511,  ante. 

O  If  no  leaseholdB, 
inflert  clause  No.  2, 
at  page  611,  ante. 


If  there  is  personal 
estate  in  Ireland, 
a  further  affidavit,  in 
Form  No.  26,  is  to  be 
niade  by  executors 
and  administrators. 


to  dispose  of  the  same  as  he  {or  she)  might  think  fit,  and  hu 
disposed  of  by  his  {or  her)  said  -mil] :  (*)  and  without  de- 
ducting an^^ing  on  account  of  the  dobts  due  and  owing 
from  the  said  deceased,  are  under  the  value  of  pounds, 

to  the  best  of        knowledge,  information,  and  belief  (*). 

And  further  make  oath  [or  solemnly,  sincerely,  and  truly 
declare  and  affirm]  that  a  part  of  the  said  personal  estate  and 
effects  of  the  said  deceased,  under  the  value  of  pounds, 

is  in  England,  and  a  further  part  thereof,  amounting  in 
value  to  the  sum  of  ,  and  more  particularly  mentioned 

and  set  forth  in  the  inventory  and  valuation  hereunto  an- 
nexed, is  in  Scotland,  and  that  the  said  deceased  was  not, 
at  the  time  of  his  death,  possessed  of  or  entitled  to  any 
personal  estate  and  effects  m  Ireland,  to  the  best  of 
knowledge,  information  and  belief.  j^Or  end  thus :  And  that 
a  further  part  thereof,  amounting  in  value  to  the  sum  of 

is  in  Ireland,  to  the  best  of        knowledge,  informa- 
tion, and  belief.] 

Sworn  at  \ 

on  the  day  >  (Signed)         0.  D. 

of         18    ,  before  me ) 

[person  authorized  to  administer  oaths  under  the  ad\ 


*  or  Dhtriet  Registry 
at  Lichfield,  e.  g. 

Insert  the  names, 
residence,  and  title 
or  addition  of  the 
deponent. 

Insert  the  place  of 
death,  or  set  forth  the 
reason  why  the  same 
cannot  be  furnished. 

t  having  at  the  time  of 
his  death  a  fixed  place 
of  abode  at  yin 

the  district  of 


No.  24  P.  B.,  2.5  D.  'R.^Affidavit  for  the  Commissioners  of 
Inland  Revenue  when  Stamp  Duty  is  paid  upon  the  total 
value  of  the  Personal  Estate  in  the  United  Kingdom, 

'(For  Administrators  with  Will.) 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and  Admi- 
ralty Division. 

(Probate.)  The  Principal*  Registry. 

In  the  goods  of  A.  B.,  deceased. 
I,  C.  D.,  of  the  party  applying  for  letters  of  admi- 

nistration (with  the  will  annexed)  of  the  personal  estate 

and  effects  of  A.  B.,  late  of  deceased,  make  oath  [or 

solemnly,  sincerely,  and  truly  declare  and  aflten  according  to 
the  form  of  words  prescribed  by  the  statute  applicable  to  the  par- 
ticular  case\  that  the  said  deceased  died  on  or  about  the 
day  of  one  thousand  hundred  and  at 

,t  and  was  at  the  time  of  his  death  domiciled  in 
England,  and  that  the  personal  estate  and  effects  of  the  said 
deceased  which  he  any  way  died  possessed  of  or  entitled  to, 
within  the  United  Kingdom  of  Great  Britain  and  Ireland,  and 
for  or  in  respect  of  which  letters  of  administration  with  the 
said  will  annexed  are  to    be    granted,    exclusiTe 

of  what  the  said  deceased  may  have  been  possessed  of  or 
entitled  to  as  a  trusree  for  any  other  person  or  persons, 
and  not  beneficially  [if  the  deceased  died  on  or  after  3rd  April, 
1860,  add  but  including  all  personal  estates  and  effects  wmdi 
the  said  deceased  under  any  authority  enabling^  him  {or  her) 
to  dispose  of  the  same  as  he  {or  she)  may  think  fit,  and  has 
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disposed  of  by  his  {or  her)  said  will  {})"]  and  without  deduct-      Von-Contentioni 
in^  anything  on  account  of  the  debts  due  and  owing  from  the  Bnsineu. 

said  deceased,  are  under  the  value  of  pounds  to  the  best     (i)  if  any  leaseholdB, 

of  knowledge,  information,  and  belief  Q.  insert  clause  No.  1,  at 

And  further  make  oath  [or  solemnly,  sincerely,  and  P*g®  ^^^  *'*^** 

truly  declare  and  aflfirm]  that  a  part  of  the  said  personal     C)  If  no  leaseholds, 
estate  and  effects  of  the  sidd  deceased,  under  the  value  of  insert  clause  No.  2,  at 

is  in  England,  and  a  further  part  thereof,  amounting  ^^^      '  ^     ' 
ia  value  to  the  sum  of  and  more  particularly  mentioned 

and  set  forth  in  the  inventory  and  valuation  hereunto  an- 
nexed, is  in  Scotland,  and  that  the  said  deceased  was  not,  at 
the  time  of  his  death,  possessed  of  or  entitled  to  any  personal  If  there  is  personal 
estate  and  effects  in  Ireland,  to  the  best  of  knowledge,  estate  in  Ireland,  a 

information,  and  belief.     [Or  end  thm:  And  that  a  further  f^^No  ^^lirtbe 
part  thereof,  amounting  in  value  to  the  sum  of  is  in  j^^g  ^jy  '^^  ^g. 

Ireland,  to  the  best  of  knowledge,  information,  and  cutors  or  administra- 

beHef.]  tors. 

Sworn  at  \ 

on  the  day  >  (Signed)    0.  D. 

of  18    ,  before  me,  ) 

\_^erBon  authorized  to  administer  oaths  under  the  act"]. 


No.  26  P.  E.,  26  D.  E. — Affidavit  for  the  Commissionera  of 
Inland  Revenue  when  Stamp  Duty  ia  paid  upon  the  total 
value  of  the  Peraonal  Estate  in  the  United  Kingdom, 

(For  Administrators.) 

In  the  High  Court  of  Justice.    Probate,  Divorce  and  Admi- 
ralty Division. 

(Probate.)  The  Principal*  Eegistry.  •  ©r  District  Registry 

In  the  goods  of  A.  B.,  deceased.  at  Lichfield,  e.g, 

I,  C.  D.,  of  the  party  applying  for  letters  of  Insert  the  names, 

administration  of  the  personal  estate  and  effects  of  the  said  residence,  and  titie, 

late  of  deceased  make  oath  [or  solemnly,  sin-  ^  addition  of  the 

cerely,  and  truly  declare  and  affirm,  according  to  the  form  of  ^^1^^®^** 
worda  prescribed  by  the  statute  applicable  to  the  particular  case^ 

that  the  said  deceased  died  on  or  about  the  day  of  Insert  the  place  of 

one  thousand  hundred  and  at  +  death,  or  set  forth  the 

and  was  at  the  time  of  his  death  domiciled  in  England,  and  ^^t  beli^diS^^ 

that  the  personal  estate  and  effects  of  the  said  deceased  which  j.     ^  *.  tthst' 

he  any  way  died  possessed  of,  or  entitled  to,  within  the  ofhiadeathafxeT^ 

United  Kingdom  of  Great  Britain  and  Ireland,  and  for  or  in  place  of  abode  at 

respect  of  which  letters  of  administration  are  to  be  granted,  within  the  district  of* 
exclusive  of  what  the  said  deceased  may  have  been  possessed 
of  or  entitled  to  as  a  trustee  for  any  other  person  or  persons, 

and  not  beneficially  (')  and  without  deducting  anything  on  {})  If  any  leaseholds, 

account  of  the  debts  due  and  owing  from  the  said  deceased,  insert  clause  No.  1,  at 

are  under  the  value  of  pounds,  to  the  best  of  P*8®  61 1»  ^nte, 

knowledge,  information,  and  belief  f*). 

And   further   make   oath    [or   solemnly,   sincerely,   and  insert  daii^^S^kt 

truly  declare  and  affirm]  that  a   part   of   the  said   per-  page  611  ante. 
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Von-Contentioni 
Bniinets. 


If  there  is  personal 
estate  in  Ireland,  a 
further  affidavit,  in 
Form  No.  26.  must 
be  made  by  tne  exe- 
cutors or  administra- 
tors. 


sonal  estate  and  effects   of   the  said  deceased  under  the 
value  of  |>ound6  is  in  England,  and  a  farther  part 

thereof,  amounting  in  value  to  the  sum  of  ,  and 

more  particularly  set  forth  in  the  inventory  and  Taluation 
hereunto  annexed,  is  in  Scotland,  and  that  the  said  deceased 
was  not  at  the  time  of  his  death  possessed  of  or  entitled  to 
any  personal  estate  and  effects  in  Ireland  to  the  best  of 
knowledge,  information,  and  belief.  [Or  end  thtis :  And  that 
a  further  part  thereof,  amounting  in  value  to  the  sum  of 

is  in  Ireland,  to  the  best  of        knowledge,  information, 
and  belief.] 

Sworn  at  \ 

on  the  day  |  (Signed)        C.  D. 

of         ,  18    ,  before  me,  ) 

\_per8on  authorized  to  administer  oaths  under  tJie  aef\. 


•  or  District  Registry 
at  Lichfield,  e.  g. 


No.  26  P.  R.,  27  D.  'Si.^Additional  Affidavit  and  Scheduk 
for  the  Commiasionera  of  the  Inland  Hevenue  when  part  of 
the  Personal  Estate  consists  of  Property  in  Irdand, 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and  Admi- 
ralty Division. 

(Probate.)  The  Principal*  Eegistry. 

I,  A.  B.,  of  an  executor  [or  A.  B.,  of  and 

C.  D.,  of  executors],  named  in  the  last  will  and  testa- 

ment with  codicils  [or  the  party  or  parties  applying  for 

letters  of  administration  with  the  will  and  codicilfl 

annexed,  of  the  personal  estate  and  effects]  of  E.  P.  [the 
testator"]  late  of  who  died  on  the  day  of 

18         ,  at  [pr^  in  cases  of  intestacy ,  in  order  to  the  due 

administration  of  the  person^  estate  and  effects  of  G.  H. 
{the  intestate) y  late  of  who  died  on  the  day  of 

fand  had  at  the  <«»w    18     ,  at  ,  intestate],t  make  oath  and  say ;  [or,  in  the  case 

olaee^c^o^oT  of  Quakers  or  other  affirmants,  do  or  doth  solemnly,  sincerely, 

within  the  district  o/  an^  truly  declare  and  affirm]  that  ha  made  diligent 

search  and  due  inquiry  after  and  in  respect  of  the  personal 
estate  and  effects  of  the  said  deceased  in  Ireland,  in  order  to 
ascertain  the  full  amount  and  value  thereof ;  and  that  to  the 
best  of  knowledge,  information,  and  belief,  the  whole  of 
the  personal  estate  and  effects,  rights  and  credits  of  whidi  the 
said  deceased  died  possessed  in  Ireland,  consisting  of  the  pro- 
perty, moneys,  securities,  matters,  and  things  specified  in  the 
account  annexed  to  this  affidavit  [or  affirmation]  are  under 
the  value  of  £  ,  exclusive  of  what  the  deceased  may 

have  been  possessed  of  or  entitled  to  as  a  trustee  for  any 
other  person  or  persons,  and  not  beneficially,  and  without 
deducting  anything  on  account  of  the  debts  due  and  owing 
from  the  deceased. 
Sworn  at  in  the  county  of  ) 

on  the  day  of  [         (Signed)        A.  B, 

18     ,  before  me,  ; 

[person  authorized  to  administer  oaths  under  the  aet\ 
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An  Account  of  the  Estate  and  EffecU  of 


Houseliold  goods,  linen,  wearing  apparel, 
books,  plate,  jewels,  &c. — 


Property  in  the  stocks  or  funds  trans- 
ferable at  the  bank — 


Leasehold  property — 


Property  in  public  companies — 


Money    out    on    mortgage    and    other 
securities — 


Beal  estate  devised  to  be  sold,  or  value 
of  legacies  charged  on  real  estate. 


Stock  in  trade,  farming  stock,  and  im- 
plements of  husbandry — 

Other  personal  property  not  comprised 
under  the  foregoing  heads — 


Price  of 
Stocks. 


£    t.    d. 


VoB-Contantions 
Businett, 


No.  28  P.  E. — 8uhp<Bna  in  a  Proceeding  in  Common  Form  to 

bring  in  a  Script, 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and  Admi- 
ralty Division. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 


To 


of 


Whereas  it  appears  by  an  affidavit  of  sworn  on  the 

day  of  and  tiled  in  the  principal  registry  of 

the  Probate,  Divorce,  and  Admiralty  Division  of  our  High 
Court  of  Justice,  that  a  certain  original  paper  or  script, 
being  or  purporting  to  be  testamentary,  to  wit  Ihere  describe 
the  paper],  bearing  date  the  day  6t  18     ,  is  now  in 

your  possession,  within  your  power,  or  under  your  control : 

Now  this  is  to  command  you,  that  within  eight  days  after 
service  hereof  on  you,  inclusive  of  the  day  of  such  service, 
you  do  bring  into  and  leave  in  the  principal  registry  of  the 
said  division  of  our  said  court  [or  the  district  registry  attached 
to  our  said  division  at  ]  the  said  original  paper  or  script 

now  in  the  possession,  within  the  power,  or  under  the  control 
of  you  the  said  .    And  this  you  shall  in  no  wise  omit 

unaer  pain  of  the  law  and  the  contempt  hereof.  Witness 
[insert  the  name  of  the  president^,  at  the  Probate,  Divorce,  and 
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VoB-Oontantioni      Admiralty  Divisioii  (Probate),  the  day  of  18  . 

Buineu.  in  the  year  of  our  reign. 

(Signed)         E.  F.,  B^gistnr. 
IndoTstment  to  he  made  of  the  Service. 
This  subpoena  was  served  by  Q.  H.  on  of  en 

the  day  of  18    ,  at 

(Signed)        G.  ft 

No.  29  P.  E.,  28  D.  "Bi,— Affidavit  of  Handwritins. 
In  the  Iligh  Court  of  Justice.     Probate,  Divorce  and  Admi- 
ralty Division. 

*.?.%'^?'  ^''^''y  (Probate.)  The  Principal  ♦  IteistiT. 

a<  Lichfield,  tf.^.  In  tho  goods  of  A.  B.,  deceased.  ^ 

I,  C.  D.,  of  in  the  county  of  make  oath  [or 

solemnly,  sincerely,  and  truly  declare  and  affirm,  aaorrfinf 

to  the  form  of  words  prescribed  by  the  statute  applicable  to  tkt 

particular  case']^  that  I  knew  and  was  well  acquainted  witii 

A.  B.,  late  of  in  the  county  of  deceased,  who  dk)d 

t  and  had  at  the  time    on  the  day  of  at  f  for  many  years  before  and 

^^'^lH'  ?  wf  "^^^       down  to  the  time  of  his  death,  and  that  durmg  such  period 

tci^inthedisiriet  of  *  ^  ^*^®  frequently  seen  him  write  and  also  subscribe  lus  name 

-^  to  writings,  whereby  I  have  become  well  acquainted  with  his 
manner  and  character  of  handwriting  and  subecription,  and 
having  now  with  care  and  attention  perused  and  inspected 
the  paper  writing  hereimto  annexed,  purporting  to  be  and 
contain  the  last  will  and  testament  of  tne  said  deceased, 
bearing  date  beginning  thus  ending  thus 

and  bemg  subscribed  tnus,  '*  A.  B."  {jor  as  the  case  may  be\  I 
further  make  oath,  that  I  verily  and  m  my  conscience  odiere 
the  whole  body,  series,  and  contents  of  the  said  will,  together 
with  the  names  **  A.  B."  subscribed  thereto  as  aforesaid  [or 
as  the  case  may  be],  to  be  of  the  true  and  proper  handwritang 
and  subscription  of  the  said  **  A.  B.,"  deceased. 

(Signed)        C.  D. 
Sworn  at  on  the  day  of  18     . 

Before  me, 

G.  H. 
[  person  authorized  to  administer  oatlis  under  the  adf]. 


No.  30  P.  E.,    29  D.  B.,—Affidavit  of  Flight  and  Condition 

and  Finding, 

In  tho  High  Court  of  Justice.    Probate,  Divorce  and  Admi- 
ralty Division. 

X  or putriet  Registry  (Probate.)  The  Principal f  Begistry. 

at  Lichfield,  e.g.  In  the  goods  of  A.  B.,  deceased. 

I,  0.  D.,  of  in  the  county  of  make  oath  [or 

solemnly,  sincerely,  and  truly  declare  and  affirm,  according 
to  the  form  of  words  prescribed  by  the  statute  applirxibfe  to  the 
particular  case],  that  I  am  the  sole  executor  named  in  the 
paper  writing  now  hereimto  annexed,  purporting  to  be  and 
contain  the  last  will  and  testament  of  A.  B.,  late  of  in 

the  county  of  deceased,  who  died  on  the  day  of 
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at  •  iho  said  will  bearing  date  the  day  of      Von-Contentions 

,  and  haying  viewed  and  perused  the  said  will  and  Bofliness. 

particularly  observed  L^ere  recite  the  various  ohliteraUona,  in-  ^  and  had  at  the  tim$ 
terlineaUonSy  erasures^  and  alterations  {if  any) y  or  describe  the  of  hit  death  ajlxed 
plight  and  condition  of  the  will,  or  any  other  matters  requiring  place  of  abode  at         , 
to  be  accounted  for,  and  set  forth  the  finding  of  the  will  in  its  within  the  district  of 
present  state,  and  if  possible,  trace  the  will  from  the  possession 
of  the  deceased  in  his  lifttime  up  to  the  time  ofm/iking  the  affi~ 
davif]  I  the  deponent  lastly  make  oath  that  the  same  is  now 
in  all  respects  in  the  same  state,  plight,  and  condition  as 
when  found  [or  as  the  case  may  be"]  by  me  as  aforesaid. 

(Signed)        0.  D. 
Sworn  at  on  the  dayof  18    . 

Before  me,  G.  H. 
[^person  authorized  to  administer  oaths  under  the  od]. 


No.  31  P.  E.,  30  D.  n.^Affidavit  of  Search. 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and 

Admiralty  Division. 

(Probate.)  The  Principal  t  Eegistry.  f  or  District  Begistry 

I,  C.  D.,  of  in  the  county  of  ,  make  oath  [or  «<  Lichfield,  e.g, 

solenmly,  sincerely,  and  truly  declare  and  afi&rm,  according  to  Thia  form  of  affidayit 

the  form  of  words  prescribed  by  the  statute  applicable  to  the  ^'^  '"fd  when  it  is 

particular  caseX  that  I  am  the  sole  executor  named  in  the  !v  f^^l  w^.  i. 
^         .i .       c  i.  J  _^       X    V        J  that  neither  the  sub- 

paper  writing  hereunto  annexed,  purporting  to  be  and  con-  Bcribed  witnesses  nor 

tain  the  last  will  and  testament  of  A.  B.,  late  of  any  other  person  can 

deceased,  who  died  on  the  day  of  in  the  year  depose  to  uie  predse 

18     ,  at  X  the  said  will  beginning  thus,  "  ,"  time  of  the  execution 

ending  thus,  "In  witness  whereof,  I  have  hereunto  set  my  of  the  will, 
hand  this  day  of  in  the  year  of  our  Lord  one  t/Jf'  *^,;^  '*f  '"^ 

thousand  ei^ht  hundred  and  fifty-four^*  for  as  the  case  may  %a^^^^ 
6e],  and  being  thus  subscribed  "A.  B.  And  referring  "^4^;ii-/(;i^^i,(^^oy' 
particularly  to  the  fact  that  the  blank  spaces  originally  left 
in  the  said  will  for  the  insertion  of  the  day  and  month  of  the 
date  thereof  have  never  been  supplied  [or  that  the  said  will 
is  without  date,  or  as  the  case  may  5e],  I  further  make  oatJi 
[or  declare  and  afi&rm]  that  I  have  made  inquiry  of  E.  F., 
the  solicitor  of  the  said  deceased,  and  that  I  nave  also  made 
diligent  and  careful  search  in  all  places  where  he  the  said 
deceased  usually  kept  his  papers  of  moment  and  concern, 
and  in  his  depositories,  in  order  to  ascertain  whether  he  had 
or  had  not  left  any  other  will,  but  that  I  have  been  unable 
to  discover  any  such  will.  Aiid  I  lastly  make  oath  [or  de- 
clare and  afiBrm],  that  I  verily  believe  the  said  deceased  died 
without  having  left  anv  will,  codicil,  or  testamentary  paper 
whatever  other  than  the  said  will  by  me  hereinbefore  de- 
posed of. 

(Signed)        0.  D. 
Sworn  at  on  the  dayof  18    . 

Before  me,  G.  H. 
[person  authorized  to  administer  oaths  under  the  ad']. 

T>.  N  N 
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Voa-Contentioiif  No.  32  P.  B.,  31  D.  B. — Caveat. 

"•**•■•'  In  the  High  Ck>nrfc  of  Justioe.     Probate,  Diyorce,  and 

Admiralty  Diyisioxi. 

•-?  PiS^^  ^tf^  (Probate.)  The  Principal*  E^sby. 

mt  Idcbfleld,  €.g.  Let  nothing  be  done  in  the  goods  of  A.  B.,  l&te  of 

deceased,  who  died  on  the  day  of  at 

unknown  to  C.  D.  of  having  interest  [or  to  E.  F.  of 

proctor,  solicitor,  or  attorney  of  parties  having  in- 
terest]. 
Dated  this  day  of  18     . 

(Simed)        0.  D.  of  [pr  E.  P.  of 

the  proctor,  solicitor,  or  attorney  of  paitses 
haying  interest]. 


No.  33  P.  'Bi.'-Warning  to  Caveat  [see  p.  836]. 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and 

Admiralty  Division. 

(Probate.)  The  Principal  Beeistrr. 

To  A.  B.  of  [or  to  O.  D.  of  pS)cte. 

solicitor,  or  attorney  of  parties  having  inteiesi]. 

You  are  hereby  waiined,  within  six  days  after  the  ser- 

mu  -Thfi-A  «x  ^««  ^^  ®*  *^  wammg  upon  you,  inclusive  of  the  day  of  such 

axe  U>  be^urived?  f ^?»  *?  T^^  ^  appearance,  pr  to  cause  an  appearance  to 

Sunday,  ChristmaB       ^®  entered  for  you,  m  the  principal  registry  of  the  Probate, 

Day,  and  Gtood  Divorce,  and  Admiralty  Division  of  the  High  Court  of  Jus- 

Fnday.  tice  to  the  caveat  entered  by  you  in  the  personal  estate  and 

effects  of  E.  P.,  late  of  deceased,  who  died  at  on 

or  about  the  day  of  18    ,  and  to  set  forth  your 

[pr  your  client's]  interest;  and  take  notice,  that  in  default  of 
your  so  doing  the  said  court  will  proceed  to  do  all  sudi  acts, 
matters,  and  things  as  shall  be  needful  and  necessary  to  be 
done  in  and  about  the  premises. 

(Signed)        X.  Y.,  registrar. 
Issued  at  the  instance  of  B.  S.  [here  set  forth  what  tntert^ 

B.  S.  ?ias,  and  if  under  a  will  or  codicil,  set  forth  the  date 
thereof  and  give  an  address  within  three  miles  of  the  Oeneral 
Post  Office,  at  which  notices  requiring  service  may  be  left,'] 

Indorsement  to  he  made  after  Service, 

This  warning  was  served  by  I.  K.  on  A.  B.  of  [or  on 

C.  D.  of  the  proctor,  solicitor,  or  attorney]  by  whom 
the  caveat  was  entered  at  [here  state  how  the  service  was 
effected]  on  the  day  of  18    . 

(Signed)        L  K 
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FOEMS  OF  JUEAT.— P.  B.  and  D.  B. 


If  one  deponent  only — 
Sworn  at  on  the 


day  of  18    , 

Before  me, 


VoB-Contentioiu 
BviinMf. 


If  more  than  one  de^nent — 
Sworn  by  the  said  and 

sumamei  of  each  deponenf]  at 
18    , 


[j^ve  the  christian  and 
on  the  day  of 

Before  me, 


If  the  deponent  be  a  marksman,  or  is  blind  or  illiterate — 
Sworn  by  the  said  at  on  the  day  of 

18  ,  this  affidavit  haying  been  first  read  over  to  him 
[or  her],  who  seemed  perfectly  to  imdorstand  the  same, 
and  made  his  [or  her  J  mark  thereto  in  my  presence. 

Before  me, 


If  the  deponent  be  imacqnainted  with  the  English  language — 
Sworn  by  the  said  at  on  the  day  of 

18      ,  by  interpretation  into  the  language  by 

0.  D.  of  ,  who  had  previouply  sworn  that  he  was 

well  acquainted  with  both  languages  and  faithfully  to 
interpret. 
(The  interpreter  should  sign  his  name  on  the  affidavit  for 
the  purpose  of  identification.) 


N.B. — ^In  all  cases  of  affirmation  the  exact  words  prescribed 
by  the  statute  applicable  to  the  particular  case  must  be 
used,  and  none  other  will  be  received. 
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CoatMitloni 
BuineM. 


Thisaffidayit 
must  be  made 
bj  the  plain- 
tiffs  or  one  of 
them. 


FORMS  [OFFICTATi]  1882. 

Which  are  to  be  followed  as  nearly  as  the  eircumstance$  ofmek 

case  will  allow. 

No.  1.— Citation  to  see  Will  proved  [see  p.  540]. 

In  the  High  Ck>uit  of  Justice.    Probate,  IHyoree,  and  Adsunliy 

DiyiBion. 

Yictoria,  by  the  Gh*aoe  of  Qod  of  the  United  Kingdom  of  Grat 
Britain  and  Ireland  Queen,  Defender  of  tiie  fUth. 
To  of  in  the  county  of 

Whereas  it  appears  by  an  affidavit  of  A.  B.  of  bwocq  on 

and  filed  m  tiie  principal  registry  of  the  Probate,  Dhtaoe, 
and  Admiralty  Division  of  the  High  Court  of  Justice,  that  th» 
said  A.  B.  of  daiming  to  be  the  executor  of  G.  D.,  late 

of  deceased,  who  died  on  or  about  the  day  of 

18     at  intends  to  prove  in  solemn  form  of  law  as  irell  tiM 

aUeged  last  will  and  testament  of  the  said  deoeased  bearing  date 
the  day  of  as  also  the  Ifirsi]  codicil  thereto,  beaiinff 

date  the  day  of  land  so  on  for  any  other  codieiU],  mi 

l^at  the  said  deceased  died  a  bachelor  without  jiarent  for  as  tie  am 
may  he]  and  that  you  the  said  are  the  natwral  ana  lawful 

and  only  next  of  kin  of  the  said  deceased,  and  the  only  person 
entitled  to  his  personal  estate  and  effects  [or  as  the  case  may  he]  in 
case  he  be  pronounced  to  have  died  intestate :  Now  this  is  to  com- 
mand you  the  said  that  within  eight  days  after  service  hereof 
on  you,  inclusive  of  the  day  of  such  service,  you  do  cause  an 
appearance  to  bo  entered  for  you  in  the  principal  registry  of  the 
Probate,  Divorce,  and  Admiralty  Division  of  tne  'SiA  Court  of 
Justice  in  support  of  any  interest  you  may  have  in  me  personal 
estate  and  effects  of  the  said  deceased :  And  take  notice,  that  in 
default  of  your  so  doing  the  judge  of  our  said  court  will  proceed  to 
hear  the  said  will  [and  codicils]  proved  in  solemn  form  of  law,  and 
to  pronounce  sentence  in  rega^rd  to  the  validity  of  the  same,  your 
absence  notwithstanding. 

Dated  this  day  of  18     and  in  the  year  of 

our  reign. 

(Signed)    B.  P.,  registrar. 

Citation  to  see  will  proved. 
Name  of  practitioner. 

Indorsement  to  he  made  after  Service, 

This  citation  was  served 'by  G.  H.  on  the  within-named 
of  at  on  the  day  of  18    . 

(Signed)    G.H. 
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No.  2. — Citation  to  bring  in  Probate  [see  pp.  339,  340,  365,  Contantioiu 

398, 454].  BnsineM. 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and  Admiralty 

Division. 

Victoria,  by  the  GFraoe  of  God  of  the  United  Kingdom  of  Ghreat 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  of  in  the  county  of 

Whereas  it  appears  by  an  affidavit  of  C.  D.  of  sworn  on  This  affidavit 

and  filed  m  the  principal  registry  of  the  Probate,  Divorce,  niiwt  be  mode 
and  Admiralty  Division  of  the  High  Coiit  of  Justice,  that  probate  fe*^®  plain- 
of  the  aUeged  last  will  and  testament  [with  codicils  thereto]  of  ^^^  ^^®  ^^ 

A.  B.,  late  of  deceased,  was  on  or  about  the         day  of 

18  jgranted  to  you  by  the  Probate,  Divorce  and  Admiralty  Divi- 
sion of  the  High  Court  of  Justice  ^or  at  the  district  regis^  attached 
to  the  Probate,  Divorce  and  Admiralty  Division  of  tne  BUgh  Court 
of  Justice  at  ] :  and  that  the  said  deceased  died  a  bachelor 

without  parent  [or  aa  the  case  may  be],  and  that  the  said  C.  D.  is 
one  of  the  natural  and  lawful  brothers  and  next  of  kin  of  ihe  said 
deceased,  and  one  of  the  persons  entitled  in  distribution  to  his  per- 
sonal estate  and  effects  in  case  he  shall  be  pronounced  to  have  died 
intestate  [or  interested  imder  a  former  will  bearing  date,  &c.,  or  as 
the  case  may  &e],  and  that  the  said  probate  ou^ht  to  be  called  in, 
revoked,  and  declared  null  and  void  in  law :  iM  ow  this  is  to  com- 
mand you,  the  said  that  within  eight  days  after  service  hereof 
on  you,  inclusive  of  the  day  of  such  service,  you  do  bring  into  and 
leave  in  fhe  principal  registry  of  our  said  court  the  aforesaid  pro- 
bate, and  further  do  show  cause  (if  you  should  think  it  for  your 
interest  so  to  do)  why  the  said  probate  should  not  be  revoked  and 
declared  null  and  void  in  law,  and  the  said  will  [and  codicils]  pro- 
nounced to  be  null  and  invalid. 

Dated  this  day  of  18     ,  and  in  the  year  of  our 

reign. 

(Signed)       E.  F.,  registrar. 

Citation  to  bring  in  probate. 

Name  of  tlie  practitioner. 

Indorsement  to  be  made  after  Service, 

This  citation  was  served  by  Q-.  H.  on  the  within-named  of 

at  on  the  day  of  18    . 

(Signed)       G.  H. 


No.  3. — Citation  to  bring  in  Administration  [see  pp.  339,  340, 

365,  398,  454]. 

In  the  High  Court  of  Justice.    Probate,  Divorce  and  Admiralty 

Division. 

Victoria,  by  the  Grace  of  G-od  of  the  United  Kingdom  of  Ghreat 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  of  in  the  coiml^  of 

Whereas  it  appears  by  an  affidavit  of  A.  B.,  of  ,  sworn  on  This  affidavit 

and  med  in  the  principal  registry  of  the  Probate,  Divorce  £?^J^®^® 


538  Appendix;. 

Contentions    and  Admiralty  Division  of  the  High  Court  of  Justice,  that  G.  D., 

Bniinett.      jate  of  deceased,  died  on  at  ,  and  that  on  the 

tiffs  or  one  of    letters  of  administration  of  the  personal  estate  and  effects  of  the 
them.  Baid  deceased,  on  the  suggestion  that  he  had  died  intestate,  were 

ntuited  to  you  by  the  authority  of  the  said  Division  of  the  sud 
High  Court  as  the  and  next  of  kin  of  the  said  deceased,  and 

that  it  has  since  been  discovered  that  the  said  C.  D.  made  and  duly 
executed  his  last  will  and  testament,  dated  ,  and  thereof  i^ 

pointed  executors  lor  as  the  case  may  ^],  and  that  the  sasd 

letters  of  administration  ought  to  be  called  in,  revoked  and  dedared 
null  and  void  in  law:  Now  this  is  to  command  you,  the  said  , 

that  within  eight  days  after  service  hereof  on  you,  inclusive  of  the 
day  of  such  service,  you  do  bring  into  and  leave  in  the  jHinqpal 
regis^  of  the  said  Division  of  the  said  High  Court  the  said  letton 
of  administration,  and  further  do  show  cause  (if  you  should  think 
it  for  your  interest  so  to  do)  why  the  same  should  not  be  revoked 
and  declared  null  and  void. 

Dated  this  day  of  18    ,  and  in  the  year  of  onr 

reign. 

(Signed)        E.  F.,  registrar. 
Citation  to  bring  in  administration. 
Name  of  praditumer. 

Indorsement  to  he  made  defter  Service, 

This  citation  was  served  by  G.  H.  on  the  within-named  of 

at  on  the  day  of  18    . 

(Signed)       a.  H. 


No.  4. — Citation  to  see  Proceedings^  including  the  Heir^at-Law  [see 

pp.  340,  343,  347]. 

In  the  High  Court  of  Justice.     Probate,  Divorce  and  Admiralty 

Division. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  (heat 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  of  in  the  coimty  of 

ThiB  affidavit        Whereas  it  appears  Iw  an  affidavit  of  sworn  on  the 

must  be  made    day  of  18    ,  and  filed  in  the  principal  registry  of  the  Probate, 

by  the  party      Divorce  and  Admiralty  Division  of  the  High  Court  of  Justice,  that 
on.  whoee  there  is  now  dependiiiff  in  our  said  court  a  cause  entitled  A.  B.  r. 

^tioniB         ^*  •^•»  '^^^^"^  "^®  ^^  ^  proceeding  to  prove  in  solemn 

extracted.         form  of  law  the  alleged  last  will  and  testament  with  oodicUs 

Jf  heir'at'law  thereto,  of  E.  E.,  late  of  deceased,  who  died  on  or  about  the 

reciU  hri^y  day  of  at 

the  order  on  And  whereas  it  appears  by  the  said  affidavit  that  you  are  the 

motion,  natural  and  lawful         and  one  of  the  next  of  kin  of  the  deceased, 

and  a  party  entitled  in  distribution  to  the  personal  estate  and  effects 
of  the  deceased  in  case  he  should  be  pronounced  to  have  died  in* 
testate  \pr  interested  under  a  former  will  of  the  said  deceased, 
bearing  date,  &c.,  or  cm  the  case  may  5e].  Now  this  is  to  give  notice 
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to  you  the  said  to  appear  in  the  said  cause,  either  personally    Oontantioiu 

or  by  your  proctor,  solicitor  or  attorney,  should  you  tnink  it  for  Bniineii. 
your  interest  so  to  do,  at  any  time  dunng  the  dependence  of  the 
said  cause,  and  before  final  judgment  shall  be  given  therein :  And 
Axike  notice,  that  in  default  of  your  so  doing  a  judge  of  the  said 
Division  of  the  said  High  Court  will  proceed  to  near  the  said  will 
[and  codicils]  proved  in  solemn  form  of  law,  and  pronounce  judg- 
ment in  the  said  cause,  your  absence  notwithstanoing. 

Dated  this  day  of  and  in  the  year  of  our  reign. 

(Signed)       M,  F.,  registrar. 

Citation  to  see  proceedings. 

Name  of  the  practitioner. 

Indorsement  to  he  made  after  Service  [see  p.  344], 

This  citation  was  served  by  Q-.  H.  on  of  at  on 

the  day  of  18    . 

(Signed)       (G.  H.) 


No.  6. — Prcscijpefor  (Htaiion  [see  p.  343]. 

In  the  High  Court  of  Justice.    Probate,  Divorce  and  Admiralty 

Division. 
Citation  [or  citation  to  see  proceedings]  for  A.  B.  against 

C.  D.,  in  a  matter  of  proving  in  solemn  form  of  law  the  last  will 
and  testament  with  codicils  of  E.  F.,  late  of  in  the 

county  of  &c.,  deceased  lor  generally  describing  the  nature  of 

the  suit. 

P.  A.,  proctor,  solicitor,  or  attorney 
for  [or  A.  B.  in  person].    [Add 
an  address  within  three  milea  of 
the  General  Post  Office."] 
The  day  of  18    . 


No.  21. -—Inventory  [see  pp.  268,  273]. 

A  true,  full,  and  particular  inventory  of  all  and  singular  the 
personal  estate  and  effects  of  A.  B.,  late  of  ,  deceased,  which 

nave  at  any  time  since  his  death  come  to  the  hands,  possession,  or 
knowledge  of  C.  D.,  the  sole  executor  named  in  the  last  will  and 
testament  of  the  said  A.  B.  [or  administrator  of  the  said  personal 
estate  and  effects,  cm  the  case  may  6e],  made  and  exhibited  upon  and 
by  virtue  of  the  corporal  oath  [or  solemn  affirmation]  of  the  said 
C.  D.,  follows,  to  wit : 


s. 


d. 


First,  this  exhibitant  saith,  that  the  said  deceased 
was  at  the  time  of  his  death  possessed  of 

[The  details  of  the  deceeuecfs  effects  must  he  here  in- 
serted in  as  many  sheets  of  paper  as  may  he  neces- 
sary y  and  the  vaiue  inserted  opposite  to  each  par- 
ticwar.'} 

Lastly,  this  exhibitant  saith,  that  no  personal  estate  or  effects  of 
or  belonging  to  the  said  deceased  have  at  any  time  since  his  death 
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Contentions    come  to  the  hands,  possession,  or  knowledge  of  this  exhibitant,  oiTe 
Bnsinou.      as  is  hereinbefore  set  forth. 

(Signed)        C.  D. 
On  the  day  of  18    the  said  0.  D.  was  duly  swoin 

to  [or  solemnly,  sincerely,  and  truly  declared  and  affirmed, 
according  to  the  form  of  words  prescribed  by  the  statute  apfU- 
cable  to  the  particular  case']  the  truth  of  the  aboye  inyentoiy, 
at 

Before  me, 
[person  authorized  to  administer  oaths  under  the  ocQ. 


No.  30. — Bond  to  he  executed  by  a  Receiver  of  Beat  Estate  pending  Suit 

[see  p.  269]. 

Know  all  men  by  these  presents,  that  we  A.  B.  of  ,  C.  D. 

of  ,  and  E.  F,  of  ,  are  jointly  and  severally  bound  nnto 

the  Eight  Honorable  the  Ftesident  of  the  ProlNSite,  Diyoroe, 

and  Admiralty  Division  of  the  High  Court  of  Justice,  in  the  sum 
of  pounds  of  good  and  lawful  money  of  Great  Britain,  to  be 

paid  to  the  said  Eight  Honorable  ,  or  to  the  judge  of  the  said 

court  for  the  time  being,  for  which  payment  well  and  truly  to  be 
made  wo  bind  ourselves  and  every  of  us  for  the  whole,  our  heirs, 
executors,  and  administrators,  firmly  by  these  presents.  Sealed 
with  our  seals.     Dated  the  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  sixty- 

Whereas  G.  H.,  late  of  ,  died  on  the  day  of 

18    ,  at         having,  as  asserted,  made  and  duly  executed  {  r^  | 

last  will  and  testament,  with  codicil    thereto,  bearmg  date 

respectively  the  [here  insert  dates  of  the  testamentary  papers!:  And 
whereas  there  is  now  pending  in  judgment  in  the  Probate,  Divorce, 
and  Admiralty  Division  of  the  High  Court  of  Justice  a  certain 
cause  or  suit  mstituted  by  I.  J.,  as  one  of  the  executors  named  in 
the  said  will,  against  K.  L.,  the  natural  and  lawful  and 

only  next  of  kin  of  the  said  deceased,  touching  and  concerning  the 
validity  of  the  said  will  and  codicil,  in  which  said  cause  or  suit 
M.  N.,  as  the  heir-at-law  of  the  said  G.  H.,  has  been  cited  to  see 
proceedings,  and  has  entered  an  appearance,  and  become  a  party 
to  the  said  cause  or  suit :  And  whereas  the  Eight  Honorable  , 

the  judge  aforesaid,  did,  on  the  day  of  18    ,  after 

hearmg  counsel  for  and  on  behalf  of  all  parties  to  the  said  cause  or 
suit,  appoint  the  above-boimden  A.  B.  as  and  to  be  receiver  of  the 
real  estate  of  the  said  G.  H.  pending  the  said  cause  or  suit : 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above- 
boundon  A.  B.,  the  receiver  of  uie  real  estate  of  the  said  G.  H. 
pending  the  aforesaid  cause  or  suit,  do  make  a  true  and  perfect 
inventory  of  all  the  rents,  issues  and  profits  of  the  said  real  estate 
which  have  or  shall  come  to  his  hands,  possession,  or  knowledge, 
or  into  the  hands,  possession,  or  knowledge  of  any  oilier  personfor 
him,  and  the  same  so  made  do  exhibit,  or  cause  to  be  exhibited, 
into  the  principal  regisby  of  the  Probate,  Divorce,  and  Admi- 
ralty Division  of  the  High  Court  of  Justice,  when  lawfully  re- 
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quired  so  to  do,  and  the  same  rents,  issues,  and  profits  do  well    Contentioiu 

and  truly  pay  and  appropriate  according  to  law,  that  is  to  say,      Biuiiiasi. 

in  payment  and  sati^action  of  all  charges  and  expenses  which 

are  or  may  be  or  become  legally  charged  upon  and  payable  out  of 

the  said  rents,  issues  and  profits,  and  in  the  letting  and  managing 

the  said  real  estate,  and  in  performing  other  tiie  duties  committed 

to  him  by  the  jud^  aforesaid,  and  further  do  make  or  cause  to  be 

made  a  true  and  just  accoimt  of  his  administration  of  the  said 

rents,  issues,  and  profits,  which  shall  be  allowed  by  the  said  court, • 

and  all  the  rest  and  residue  of  the  said  rents,  issues,  and  profits  do 

deliver  and  pay  under  the  direction  of  the  said  court,  then  this 

obligation  to  oe  yoid  and  of  none  effect,  or  else  to  remain  in  full 

force  and  virtue. 

(Signed)        A.  B. 
0.  D. 
E.  F. 
Signed,  sealed,  and  delivered  by  the  within-named  ^ 

the  presence  of  P.  Q.,  a  clerk  in  the  principal  registry,  or 
a  commissioner  or  surrogate  authorized  to  administer  oaths 
in  the  Court  of  Probate. 


No.  1,  App.  K»—8um7nona  {OenercU  Form)  [see  p.  307].  Forms  under 

jl8    .     [Here  ptU  the  letUr  and  number,']  1883.      * 

In  the  High  Court  of  Justice. 
Division. 

Between  .        .        .  Plaintiff, 
and 

.  Defendant. 

Let  all  parties  concerned  attend  the  judge  [or  master]  in  chambers 
on  day  the  day  of  18    ,  at  o'clock  in  the 

noon,  on  the  hearing  of  an  application  on  the  part  of 
Dated  the  day  of  Itt    . 

This  summons  was  taken  out  by       of        solicitor  for 
To 


No.  2,  App.  K. — Order  {Qeneral  Form)  [see  p.  308]. 

{^Heading  as  in  preceding  Form,] 

•Judge  [or  master]  in  chambers.  *  J?*?'*  name 

Between  .  ^i^  o' 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  18    and 

It  is  ordered         and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 
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Go&Uatioiu    No.  21,  0.  B.^Suhpana  to  bring  in  a  Script  decreed  hy  ike  Omt 
Bnilnwi.  [aee  p.  321]. 

Yictoria,  hj  the  grace  of  God  of  the  United  Kingdom  of  Orett 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  of 

Whereas  there  is  now  proceeding  in  the  Probate,  BiToree, 
and  Admiralty  Division  of  our  High  Cbort  of  Justice  a  oertain 
business  of  proving  in  solemn  form  of  law  the  last  wiU  and  testa- 
ment of  A.  B.  ,  late  of  deceased,  who  died  on  or 
about  at  ,  the  said  will  bearing  date  the  day  d 
18  ,  promoted  by  C.  D.,  the  sole  executor  far  <u  the  cote 
may  he]  therein  named,  against  E.  F.,  the  natural  and  lawful 
brother  and  one  of  the  next  of  kin  of  the  said  deceased  [pr<u^ 
case  may  he]  :  And  whereas  the  right  honorable  t^e  judge  of  our 
said  court  aid,  bv  his  order  made  in  the  said  cause,  and  beaiinff 
date  ,  order  and  direct  that  a  subpoena  do  issue,  imder  seu 
of  our  said  court,  to  the  purport  and  effect  hereinafter  mentioned: 
Now  this  is  to  command  you,  that,  within  eight  days  after  service 
hereof  on  you,  inclusive  of  the  day  of  such  service,  you  do  bring 
into  and  leave  in  the  principal  registry  of  our  said  court,  a  certain 
original  paper  writing  or  script  purporting  to  be  testamentary,  to 
wit  [here  descrihe  the  script  accurcUely],  if  the  same  be  now  in  your 
possession  or  under  your  control :  or  in  case  the  said  paper  wnting 
or  script  be  not  in  your  possession,  or  under  your  control,  that  you, 
within  eight  days  after  the  service  hereof  on  you,  inclusive  of  the 
day  of  such  service,  do  file  in  the  principal  registry  of  our  said 
court  an  affidavit  to  that  effect,  and  therem  set  forth  what  know- 
ledge you  have  of  and  respecting  the  said  paper  writing  or  script; 
ana  this  you  shall  in  nowise  omit,  under  the  penalty  of  KM. 
Witness  [insert  the  name  of  the  jtidge]^  at  the  Ptobate  Court  of  tlM 
said  Division,  the        day  of        18    ,  in  the        year  of  our  reign. 

^Signed)       E.  F.,  registrar. 

Name  of  the  practitioner  and  address. 

Indorsement  to  he  made  after  service. 
This  subpoena  was  served  by  I.  K.  on  the  withiu-named 
of  at  on  the  day  of  18    . 

(Signed)        L  K 

No.  22,  C.  B. — Suhncena  to  a  Witness  to  he  examined  touching  a 
Testamentary  l^aper  of  which  he  is  supposed  to  have  knowledge 

[see  p.  321]. 

Victoria,  b^  the  grace  of  God  of  the  United  Kingdom  of  Gbeat 
Brit^  and  Ireland  Queen,  Defender  of  the  Faith. 

To  of  ,  greeting.    We  command  you,  that,  all  other 

things  set  aside,  and  ceasing  every  excuse,  you  do  appear  before 
A.  B.,  the  President  of  the  Probate,  Divorce,  and  Admiralty  Divi- 
sion of  our  High  Court  of  Justice,  at  the  Probate  Court  of  the  said 
Division  of  our  High  Court  at  on  the  day  of  18    , 

by  of  the  clock  in  the  forenoon  of  the  same  day,  and  so  from 

day  to  day  imtil  you  be  dismissed  by  our  said  judge,  to  testify  the 
truth  according  to  your  knowledge  [or  to  answer  to  certain  inter* 
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To^tories  to  bo  administered  to  you],  touching  a  certain  paper  Cknit«atioiis 
writing  or  script,  being  or  purporting  to  be  testamentary,  to  wit  BnsiiiMf. 
[here  describe  the  script,  and  give  its  date  as  accurately  as  posstbUf]  of 
which  said  paper  writing  or  script  reasonable  grounds  have  been 
furnished  to  our  said  judge  for  believing  that  you  haye  knowledge. 
And  this  you  shall  in  nowise  omit,  under  the  penalty  of  100/. 
Witness  [insert  the  name  of  the  judge"],  at  the  Probate  Court  of  the 
said  Division,  the        day  of        18    ,  in  the        year  of  our  reign. 

E.  F.,  registrar. 
Name  of  the  practitioner  and  address. 

Indorsement  to  he  made  after  Service, 

This  subpoena  was  served  by  I.  K.  on  the  within-named  on 

the  day  of  18    . 

(Signed)       I.  K 

No.  23,  0.  B. — Prcedpe  for  ^u&poma  to  a  Witness  to  bring  in  a 

Script  [see  p.  321]. 

In  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High 

Court  of  Justice. 

A.  B.  V.  C.  D. 
Subpoena  for  W.  W.  to  bring  into  and  leave  in  the  principal 
registry, 

[Here  accurately  describe  tJie  scripf] 
The  day  of  18    . 

,ci. jx       ( A.  B. )  ^  ( P.  A.,  plaintiff's  [or  defendant's]  proo- 

(Signed)      j^jj-j  or  I     tor,  Solicitor,  oJ:  attorney. 


No.  24,  C.  B. — Prcscipe  for  Subposna  to  a  Witness  to  be  examined 
touching  a  Testamentary  Paper  of  which  he  is  supposed  to  have 
knowledge  [see  p.  321]. 

In  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High 

Court  of  Justice. 

Subpcona  for  W.  W.  to  testify  respecting  a  ]mper  writing  or 
script  Doing  or  purporting  to  be  testamentary,  to  wit,  [describing  t<], 
of  which  ho  is  supposed  to  have  knowledge,  on  the  part  of  , 

this  day  of  18    . 

/a-      j\       ( A.  B. )  ^  (  P.  A.,  plaintiffs  [or  defendant's]  proc- 
^^'^^      (CTd:)       1     tor,  ^Hcitor,  or  attorney. 


No.  6,  App.  B,— Interrogatories  [see  p.  322,  and  see  also  p.  416].     Forms  under 

18    [here  pu^  the  UUer  and  number'].  ^^^^'^'^ 

In  the  High  Court  of  Justice. 
Division. 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  E.  F.,  and  G.  H.,  defendants. 

Interrogatories  on  behalf  of  the  above-named   [plaintiffs  or 
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tmSunOmm    d^t/mdatitC.  DJ  fortheexaminatioii of tlie mbar^-nrnmiedlde/aidab 
"    '  E.  F.  a»(/ G.  H.,  or  piainfc/]. 

1.  Did  DOt,  Ac 

2.  Hmb  not,  A^ 

Ax.  Ax.  &€• 

[r/<e  (2f/ViK2aiU  £.  F.  if  rejmirtd  fo  mjMKr  tte  imiemfi- 

toriet  nvmbend  .^ 

[rAe  de/tndant  G.  H.  tt  required  fo  a«Mc«r  Or  imtencgB- 

i&nes  mumbend  .] 


No.  7,  App.  B. — Anaioer  to  Interrogatorie§  [see  p.  322,  and  see  also 

p.  416]. 

{^Heading  as  ia  Form  6.] 

The  answer  of  the  aboro-named  defendant  £.  F.  to  the  inter- 
rogatories for  his  examination  bj  the  aboTe-named  plaintiif. 
In  answer  to  the  said  interrogatories,  I,  the  abore-named  £.  F., 
make  oath  and  say  as  follows : 


No.  21,  App.  0,-0/ Subpcena  [see  p.  326]. 
[Heading  a$  in  Farm  1,  poei,'] 

Seal  writ  of  sabpoana  on  behalf  of  the  directed  to 

returnable 
Dated  the  day  of  18    . 

(Signed) 
(Address) 

Solicitor  for  the 


FOBMS  OF  PB£0IPE. 

No.  1,  App.  Q.-'O/FieH  Facias. 
18    .    lEere  put  tJu  Utter  and  numher.'] 

In  the  High  Court  of  Justice, 
Diyision. 

Between  A.  B.    .  .  Plaintiflp, 

and 
C.  D.  and  others        .        .  Defendants. 
Seal  a  writ  of  fieri  facias  directed  to  the  sheriff  of        '    to  leTY 
against  0.  D.  the  sum  of  £  and  interest  thereon  at  tli 

rate  of  £  per  centum  per  annum  from  the  (lay  of 

[and  £  costs]  to  judgment  [or  order]  dated  day 

of  .  ^ 

[Taxing  officer's  certificate,  dated  day  of  i 

X.  Y.,  wUdtor  for  IpaHy  on  whm 
hehalfwrtt  is  to  issue."} 
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No.  2,  App.  Q.—0/ElegU.  Contentioui 

[Heading  as  in  Form  1.] 

Seal  a  writ  of  elegit  directed  to  the  sheriff  of  against 

of  in  the  county  of  for  not  paying  to  A.  B.  the  stun  of 

£  together  with  interest  thereon,  from  tne  day  of 

[and  the  sum  of  £  for  costs,]  with  interest  thereon  at  the  rate 

of  4/.  per  centum  per  annum. 

Judgment  [or  order]  dated  day  of  18    . 

[Taxing  oiHcer's  certificate,  dated  day*  of  18    .] 

X.  Y., 
Solicitor  for 


No.  3,  App.  G. — Of  Venditioni  Exponas, 
[Heading  as  in  Form  1.] 

Seal  a  writ  of  venditioni  exponas  directed  to  the  sheriff  of 
to  sell  the  goods  and  of  C.  D.  taken  imder  a  writ  of  fieri  facias 

in  this  action  tested  day  of 

X.Y., 
Solicitor  for 


No.  4,  App.  G. — 0/ Fieri  Facias  de  Bonis  Ecdesiasticis. 

[Heading  as  in  Form  1.] 

Seal  a  writ  of  fieri  facias  de  bonis  ecclesiasticis  directed  to  the 
Bishop  [or  Archbishop,  as  the  case  may  he"]  of  to  levy  against 

G.  D.  the  sum  of  £ 

Judgment  [or  order]  dated  day  of 

[Taxing  ofiicer's  certificate,  dated  day  of  .1 

X.  Y., 
Solicitor  for 


No.  5,  App.  G. — Of  Sequestrari  Facias  de  Bonis  Ecdesiasticis, 

[Heading  as  in  Form  1.] 

Seal  a  writ  of  sequestrari  facias  directed  to  the  Bishop  of 
against  G.  D.  for  not  paying  to  A.  B.  the  sum  of  £ 


No.  6,  App.  G. — 0/  Writ  of  8equeitraiion> 

[Heading  as  in  Form  1.] 

Seal  a  writ  of  sequestration  against  C.  D.  for  not  at 

the  suit  of  A.  B.  directed  to  [names  of  Commissioners^. 
Order  dated  day  of 


546 
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No.  7,  Ap^  a.— Of  Writ  of 
[JSeodMiy  at  in  Fomt 
Seal  a  writ  of  ponnoomon  directod  to  the  b 
poasearion  to  A.  B.  of 

Judgment  dated  d»7  of 


No.  10,  App.  Q.—Of  Writ  o/Atlachmm 

[^ntading  at  in  Form  1 

Seal  in  patsaanoe  of  oidar  dated  di 

nent  directed  to  the  eherifl  of 

toA.B. 


No.  12,  App.  H.— HVfl  o/AUae&ma 

^Heading  of  in  Form  1,  Ap] 

'Victoria,  hj  the  grace  of  God,  Ac    To 

gteeting. 
We  command  you  to  attach  0.  D.  bo  as  to 
the  Dirision  of  our  High  Court  of  J 

Boid  court  shall  then  bo,  there  to  answer  to 
(»ntempt  which  he  it  is  alleged  hath  oommit 
such  other  mattcra  as  shall  i>e  thee  and  thi 
and  further  to  perform  and  abide  such  order 
make  in  this  behalf,  and  hereof  fail  not,  am 


Formi  of  Etlura  [see  p.  3! 
I  have  attached  the  within-named  0.  J). 
mandod,  and  whoso  bodj;  I  have  ready. 

I  have  attached  the  within-named  C.  D-  II 

her  majesty's  gaol  for  my  county  of  on 

Or,  The  within-named  0.  D.  is  not  found  ^ 

Theani 


Bui;e8  ahd  Fobub  tnfDBR  Debtobs  Act, 


carrying  into  effoot  the  first  part  ol 

1.  All  applioationa  to  commit  to  priBou  ni 
the  first  instance  be  made  by  Bummons  bofoi 
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which  shall  specify  the  date  and  other  particulars  of  the  order  for    Contentioiu 

non-payment  of  which  the  application  is  made,  together  with  the      BuiineM* 

amount  due,  and  be  endorsed  with  the  name  and  place  of  abode  or 

office  of  business  of  the  proctor  or  attorney  actually  suing  out  the 

vommons,  and  in  case  such  attorney  shall  not  be  an  attorney  of  this 

court  then  also  with  the  name  and  place  of  abode  or  office  of 

business  of  the  attorney  in  whose  name  such  summons  shall  be 

taken  out,  and  when  the  attorney  actually  suing  out  such  summons 

shall  sue  out  the  same  as  agent  for  an  attorney  in  the  country,  the 

name  and  place  of  abode  of  such  attorney  in  tiie  country  shall  also 

be  endorsed  upon  the  said  summons,  and  in  case  no  attorney  shall 

be  employed  to  issue  the  summons  then  it  shaU  bo  indorsed  with  a 

memorandum  expressing  that  the  same  has  been  sued  out  by  the 

petitioner  or  respondent  or  co-respondent  in  person,  as  the  case 

may  be,  mentiomng  the  city,  town,  or  parish,  and  also  the  name  of 

the  hamlet,  street,  and  number  of  the  house  of  such  petitioner's, 

respondent's,  or  co-respondent's  residence,  if  any  such  there  be. 

2.  The  seryice  of  the  summons,  wheneyer  it  may  be  practicable, 
shall  be  personal;  but  if  it  appear  to  the  judge  ordinary  that 
reasonable  efforts  haye  been  made  to  effect  personal  seryice,  and 
either  that  the  summons  has  come  to  the  knowledge  of  the  debtor, 
or  that  he  wilfully  eyades  seryice,  an  order  may  be  made  as  if 
personal  service  had  boon  effected  upon  such  terms  as  to  the  judge 
ordinary  may  seem  fit. 

3.  Proof  of  the  means  of  the  debtor  shall,  wheneyer  practicable, 
be  giyen  by  affidavit,  but  if  it  appear  to  the  judge  ordmary  either 
before  or  at  the  hearing  that  a  viva  voce  examination,  either  of  the 
debtor  or  of  any  other  person,  or  the  production  of  any  document, 
is  necessary  or  expedient,  an  order  may  be  made  commanding  the 
attendance  of  any  such  person  before  the  judge  ordinary  at  a  time 
and  place  to  be  therein  mentioned  for  the  purpose  of  being  examined 
on  oath  touching  the  matter  in  question  (or  and)  for  the  production 
of  any  such  document,  subject  to  such  terms  and  conditions  as  to 
the  judge  ordinary  may  seem  fit.  The  disobedience  to  any  such 
order  snail  be  deemed  a  contempt  of  court,  and  punishable  ac- 
cordingly. 

4.  The  order  of  committal  (which  may  be  in  the  form  A.  in  the 
schedule  or  to  the  like  effect)  shall  before  delivery  to  the  sheriff  be 
endorsed  with  the  particulars  required  b^  rule  1  of  these  rules. 
Concurrent  orders  may  be  issued  for  execuuon  in  different  counties. 
The  sheriff  shall  be  entitled  to  the  same  fees  in  respect  thereof  as 
are  now  payable  upon  a  ca.  sa. 


schedule,  or  to  the  like  effect,  signed  by  the  proctor  or  attorney 
in  the  cause,  of  the  petitioner,  respondent,  or  co-respondent,  as  the 
case  may  be,  or  signed  by  the  petitioner,  respondent,  or  co-respon- 
dent, as  the  case  may  be,  and  attested  by  an  attorney  or  justice  of 
the  peace. 

6.  The  sheriff  or  other  officer  named  in  an  order  of  committal 
shall  within  two  days  after  the  arrest  endorse  on  the  order  the  taie 
date  of  such  arrest. 

Dated  this  15th  day  of  February,  1870. 
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€f  Citf  debtor  ami  p«rt§ 
dairsaw^'  I  drj  orier  tkaZ  :be  add  A.  B.  be  for  dei^zsh,  td  jAjmsn 
of  thft  dAt  li^ry-jftfT  n:€=.t£ijc*d  OGC^iixred  to  priscsi  for  tiie  tan 
of  "yg^k*  ir^i  t^  dftSe  of  his  arreet.  f-^^^lr^-^fn^  the  dsy  of 

gach  dkl^,  or  oi^til  he  iLjJI  pa j  £  .  becc^  the  MJSkcmnX  of  ^'icre 

date  i\^  j'zriicmljrt  cf  tut  dtU  cr  Iiiht!£h$Z*  andVhicIi  the  said  A.  B. 
v«A  on  th&  d»T  of  GvderEd'by  tbe  Prolose,  Diyone, 

mod  Adr.rnlST  Dnison  of  the  High  CViiiat  of  Justice  to  w 
to  the  eadd     '  ^cr,  xzJo  die  re^stry  of   tike   wai^i  eoaitj, 

together  vidi  £  for  coete  of  this  order,  mud  sheriff's  fees  lor 

the  ezecxition  thereof,  sz^  I  order  that  the  fiheriif  of  dotike 

the  flud  A.  R  for  the  pizzpose  sioreBsid,  if  lie  shall  be  foand  vi&m 
hif  bailivick. 
Dated,  d:c. 

B. 

I  certify  that  A.  B.,  nov  in  the  gaol  of  upon,  an  order  of 

the  President  of  the  Probate,  Diroroe,  and  Admirsltj  IHriaian  of 
the  High  Court  of  Justice,  at  the  suit  of  C.  I>.  for  non-^paTment  of 
a  debt  of  has  satisfied  the  nid  debt,  together  irith  the  eoets 

mentioned  in  the  said  order. 
Dated,  dx. 

E.  F.  of,  &c. 
Prodor  or  wAtaruey  for  the  said  C-  D., 

or 
C.  D.  of,  Ac 
Witness  to  the  ngnatnre  of  C.  D., 
G.  H.,  his  attorney, 

or 
I.  K.,  justice  of  the  peace  for 

(Signed)  PEfZAKCB. 

Approved, 
(Signed)        IlATnzRLEY,  C.  February  15th,  1870. 


Affidavit  to  lead  Citation  to  Executor  to  accept  or  refuse  Probate  fsee 

p.  342].  '■ 

In  the  High  Court  of  Justice, 

Probate,  Divorce  and  Admiralty  Division. 

(Probate.)  The  Principal  Eegistiy. 

In  the  goods  of  A.  B.,  deceased. 

I,  C.  D.,  of  in  the  county  of  make  oath  and  say, 

that  A.  B.,  late  of  deceased,  died  on  the  day  of 

18     ,  at  having  duly  executed  his  last  -will  dated  the 

day  of  18     ,  and  having  therein  appointed  E.  F.,  of  in 

the  county  of  sole  executor  thereof. 

I  further  make  oath  and  say  that  tiie  said  E.  F.  has  not  proved 
the  said  will  of  the  said  deceased. 

I  further  make  oath  and  say  that  I  am  the  residuary  le£?atee 
named  m  the  said  will  of  the  said  deceased,  and  am  deaiious  of 
obtammg  letters  of  administration  with  the  will  annexed  of  the 
personal  estate  and  effects  of  the  said  deceased. 
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And  I  further  make  oath  and  say,  that  the  personal  estate  and    Coatentiouf 
effects  of  the  said  deceased  under  the  said  will  consist  of,  &c.,  &c.        Buiineii. 

(Signed)         0.  D.       ^ee  Brigg»  v. 
Sworn  at  this  day  of  18    .  S^J^^'^^r^r 

the  above 
"— ~-  paragraph  is 

necessary.] 

Motion  Papers  {Lost  Will)  [see  p.  344]. 

In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division  (Probate). 

In  the  goods  of  A.  B.,  deceased. 

A.  B.,  late  of  died  on  the  day  of  18    ,  at 

having  made  and  duly  executed  his  last  will  and  testament  bearing 
date  the  day  of  and  therein  appointed  0.  D.  and  E.  P. 

his  executors. 

At  the  time  of  the  death  of  the  said  deceased  the  said  will  was 
whole  and  imrevoked  and  in  the  same  condition  as  when  executed, 
but  it  has  since  been  lost  or  mislaid  and  cannot  now  be  found. 

Shortly  after  the  death  of  the  said  deceased  G.  H. ,  of  ,  solicitor, 
made  a  copy  of  the  said  will  and  examined  the  same  by  the  original 
and  found  the  said  copy  to  agree  therewith  in  every  particular. 

Advertisements  for  the  said  will  have  been  inserted  in  the  follow- 
ing newspapers  [name  them\  but  there  have  been  no  answers  thereto. 

The  above  averments  are  proved  by  affidavits,  and  copies  of  the 
said  newspapers  are  annexed  to  the  affidavit  relating  to  them. 
The  said  copy  of  the  said  will  is  annexed  to  the  affidavit  relating 
thereto. 

The  court  will  be  moved  by  counsel  to  decree  probate  of  the  said 
copv  until  the  said  original  will  shall  bo  brought  into  the  registry 
of  tnis  honourable  cou^  (a). 


Motion  Paper  for  Appointment  of  a  Receiver  [p.  351]. 

In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division  (Probate). 

Between  0.  D.,  Plaintiff, 

and 
E.  F.,  Defendant. 

In  the  goods  of  A.  B.,  deceajsed. 
A.  B.,  late  of  died  on  the  day  of  ,  leaving  a  duly 

executed  testamentary  paper  bearing  date  the  day  of  , 

(a)  Affidavits  bearing  out  the  above  averments  and  as  full  and  yet 
concise  as  may  be  ^ould  be  ffied  in  the  principal  registry  with  the  delivery 
of  the  above  motion  paper,  and  notice  of  motion  delivered  to  the  other 
side  f onr  clear  days  before  the  date  at  which  the  motion  comes  on  for 
hearing. 

D.  0  0 
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Cff^y  ]9  ,  And  puryjf  ting  tote  Ms  l«t  will  and  tfrtBini  nt,  Xatheadi 
pojMr  he  nominated  the  said  C.  D.  as  Ids  sole  executor. 

The  said  E.  F.  entered  a  careat  in  rented  of  the  said  will  as  next 
of  kin  of  the  said  deceased. 

The  said  C.  D.  in  doe  coarse  haa  isnied  a  writ  for  the  |Wifpo8P  of 
proTing  the  said  will  in  solemn  form. 

The  said  K  F.  haa  entered  an  appeanmoe  thereto. 

The  said  deceaiied  died  poeseaaea  of  considerable  real  properU,  in 
relation  to  which  nnmeroiis  dnties  are  constantly  niuang,  rendoing 
the  appointment  of  a  fit  person  toperfomi  them  absoliitelT  nec»- 
sary  in  the  interests  of  the  parties  found  to  he  gntjt^^  to  tiie 
deceased's  estate. 

The  heir-at-law  and  all  other  persons  haiing  or  pretendiiif 
interest  in  the  said  deceased's  estate  hare  been  duly  cited,  and 
have  not  appeared  to  the  said  citation  [cr  a$  the  cam  may  &f ,  see 
pp.  3oO,  3^4 j. 

The  aboTO  ayerments  are  prored  by  the  afl^darits  filed  and 
thereto  relating. 

The  court  will  be  moyed  by  counsel  to  appoint  a  receiferjgcsdwfe 
lite  in  the  above  suit. 


CiUUxon  to  Exeeuicr  to  acctpt  or  rtfuat  FttibaU  [see  p.  346]. 

In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division  (Probate). 

Yictoria,  by  the  grace  of  Qt)d  of  the  United  Kingdcnn  of  6mt 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  of  in  the  county  of 

Whereas  it  appears  by  an  affidavit  of  C.  D.,  of  sworn  on 

and  filed  m  the  principal  registry  of  the  Probate,  Divorce 
and  Admiralty  Division  of  our  High  Court  of  Justice,  that  A.  B., 
late  of         deceased,  died  on  the  day  of         18   ,  at  havins 

duly  executed  his  last  will,  dated  the  day  of  18    ,  and 

having  therein  appointed  you  sole  executor  thereof :  And  whereas 
it  further  appears  from  the  said  affidavit  that  you  have  not  proved 
the  said  will ; 

Now  this  is  to  command  you  the  said  that  within 

days  after  service  hereof  on  you,  inclusive  of  the  day  of  such  ser- 
vice, you  do  cause  an  appearance  to  be  entered  for  you  in  tiie 
principal  registry  of  the  Probate,  Divorce  and  Admiralty  Division 
of  our  High  Court  of  Justice,  situated  at  Somerset  House,  Strand, 
in  the  County  of  Middlesex,  and  do  accept  or  refuse  probate  of  the 
said  will,  or  show  cause  why  letters  of  administration  with  the  will 
annexed  of  the  personal  estate  and  effects  of  the  said  deceased 
should  not  bo  granted  to  C.  D.,  the  residuary  legatee  named  in  the 
said  will. 

Dated  this  day  of  18    ,  and  in  the  year  of 

our  roigu. 

FiYrm  of  citation.  Signed  IBegiHrar], 

Name  of  practitioner. 
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Affidavit  of  Personal  Service  and  Non-appearance  [see  p.  346,  r.  20,    Contentloiif 

and  p.  372].  BiuineM. 

In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 

(Probate.)  The  Principal  Begistry. 

In  the  goods  of  A.  B.,  deceased. 

I,  C.  D.,  of  make  oath  and  say  as  follows : — 

On  the  day  of  ,  18    ,  I  duly  served  of 

with  a  true  copy  of  the  citation  now  hereunto  annexed,  marked  A., 
by  delivering  to  and  leaving  the  same  with  the  said  ,  or  with 

,  clerk  to  the  said  ,  at  his  office  at  aforesaid. 

I  further  make  oath  and  say  that  I  did  on  the  day  of 

18  ,  carefully  search  the  book  kept  in  the  principal  remstry  of  the 
Probate,  Divorce  and  Admiralty  Division  of  the  said  High  Court 
for  entering  appearances  therein  as  above,  from  the  day  of 

^  18  [the  day  of  service']  to  the  present  day  inclusive,  to 
ascertain  whether  any  appearance  had  oeen  enteied  to  the  said 
citation  or  not. 

No  appearance  has  been  entered  to  the  said  citation  by  any  person 
whatsoever. 

Sworn  at  this 


day  of 


18     *Sorome)  (Signed)       0.  D. 


Forme  of  Advertisements  where  it  becomes  necessary  to  advertise 

Citations  [see  p.  346,  r.  20]. 

In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division  (Probate). 

To  E.  P.,  widow,  late  of  ,  in  the  county  of 

Take  notice  that  a  citation  has  issued,  citing  you  to  cause  an 
appearance  to  bo  entered  for  you  within  days  after  publica- 

tion hereof  in  the  principal  probate  registry  of  the  court,  situate  at 
Somerset  House,  Strand,  in  the  county  of  Middlesex,  and  accept  or 
refuse  letters  of  administration  of  the  personal  estate  of  J.  P.,  late 
of  ,  in  the  county  of  ,  labourer,  deceased,  or  show  cause 

why  letters  of  administration  of  the  jyersonal  estate  of  the  said 
deceased  should  not  be  granted  to  E.  P.,  otherwise  H.,  as  the 
natural  and  lawful  sister,  and  one  of  the  next  of  kin  of  the  said 
deceased,  with  an  intimation  that  in  default  of  your  appearance 
letters  of  admimstration  will  be  granted  to  the  said  E.  J?.,  other- 
wise H. 

E.  J.,  Begistrar. 

G.  G.  solicitor  to  the  citation. 
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CtatoBtlMi    In  the  High  Court  of  Justice. 
^    '  Probate,  Dirorce  and  Admiralty  IHyisioii. 

(Probate.)  The  Principal  Begistrj. 

To  the  next  of  kin  (if  any)  and  all  other  peraons  in  general  haTis^ 
or  pretending  to  have  any  interest  in  the  estate  and  effecta  d 
B.  A.,  late  of  ,  in  the  county  of  ,  ligger,  deceased. 

Take  notice  that  a  citation  has  iamed^  under  the  seal  of  the  Pro- 
bate Division  of  her  Majesty's  High  Court  of  Justice,  dated  the 
day  of  ,  18    ,  whereby  the  next  of  kin  (if  any)  and 

all  other  persons  in  general  haying  or  pretending  to  hare  any  inte- 
rest in  the  estate  and  effects  of  B.  A.,  late  of  ,  in  the  ooimtj 
of  ,  rigger,  deceased,  are  cited  to  enter  an  appearance  in  tlie 
principal  regii^ry  of  the  said  division,  situate  at  Somerset  House, 
Btrand,  in  tiie  county  of  Middlesex,  within  days  after  tlie 
publication  of  this  notice,  and  accept  or  refuae  letters  of  adminis- 
tration of  the  personal  estate  and  effects  of  the  said  B.  A.,  deceased, 
or  show  cause  why  the  same  should  not  be  granted  to  J.  M.,  a  cre- 
ditor of  the  deceased,  with  an  intimation  that  in  default  of  your 
appearance  the  said  letters  of  administration  will  be  granted  to 
the  said  J.  M. 

E.  J.,  Begistnur. 

P.  V.  &  Co.  solicitors  for  J.  M. 


In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division  (Divorce). 

To  C.  C,  late  of  ,  in  the  county  of 

Take  notice  that  a  citation,  bearing  date  the  day  of  , 

18    ,  has  issued  at  the  instance  of  A.  C,  of  ,  in  the  parish  of 

,  in  the  co'inty  of  ,  citing  you  to  appear  within         days 

after  publication  hereof,  and  to  answer  the  petition  filed  by  the 
said  A.  C,  praying  for  a  dissolution  of  her  marriage;  and  such 
citation  contains  an  intimation  that  in  default  of  your  so  doing  the 
court  will  proceed  to  hear  the  said  petition  proved  in  due  course  of 
law,  and  to  pronounce  sentence  thereon,  your  absence  notwith- 
standing ;  and  a  further  intimation  that,  for  the  purpose  aforesaid, 
you  are  to  attend  in  person  or  by  your  solicitor  at  the  divorce  registry 
at  Somerset  House,  Strand,  in  the  county  of  Middlesex  and  there 
to  enter  an  appearance  in  a  book  provided  for  that  purpose,  without 
which  you  will  not  bo  allowed  to  address  the  court  in  person  or  by 
counsel  at  any  stage  of  the  proceedings  in  the  cause. 

S.  P.  solicitor  for  the  petitioner.  '      * 
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Entry  of  Appearance  [see  p.  369.    For  Form  under  the  Eules  of    Contentioiif 

1883,  see  post,  p.  658.].  BMineM. 

[Form  in  use  in  1879.]    The  Appearance  to  be  Indexed.* 

In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division  (Probate). 

{State  date  o/caveatf  if  appearance  to  warning.) 
{State  date  of  citation ,  if  appearance  to  citation,) 

Appearance  to 
Name  .  Besidence  of  deceased 

{Plaintiff^  6  name  and  interest  in  full,) 

Against 
{Defendant 8  name  in  full,) 

Name  and  address  of  plaintiff's  solicitor, 
Name  of  defendant's  solicitor,  appears  for  the  defendant. 

Set  forth  defendant's  name  and  interest 

Name  of  party  or  solicitor  entering  appearance.    Address,  within 
three  miles  of  Temple  Bar. 
Date  of  appearance 

•  It  is  ordered  by  the  registrars — 

That  all  entries  of  appearance  to  citations  and  caveats  with  a 
view  to  the  commencement  of  contentious  proceedings  shall  set 
forth  the  name  in  full  and  the  interest  of  the  person  or  persons  for 
whom  the  appearance  is  entered. 

That  without  the  order  of  the  judge  or  permission  in  writing  of 
one  of  the  registrars  no  such  appearance  shall  be  entered  for  any 
person  claiming  an  interest  other  than  the  following : — 

1.  Executor. 

2.  Legatee  (specific,  pecuniary,  or  residuary),  in  trust  or  bene- 

ficial. 

3.  Next  of  kin. 

4.  One  of  the  persons  entitled  in  distribution  in  case  of  an  in- 

testacy. 

5.  Executor  or  administrator  of  a  beneficial  legatee,  next  of  kin, 

or  jperson  entitled  in  distribution  who  survived  the  testator 
or  mtestate  but  is  since  dead. 

6.  Creditor. 

7.  Executor  or  administrator  of  a  creditor.  ^ 

8.  The  husband  of  any  person  claiming  an  interest  in  any  of  the 

above  characters. 

That  the  appearance  entered  on  behalf  of  an  executor  or  legatee, 
or  the  representative  of  a  legatee,  shall  state  the  date  of  the  will  or 
codicil  under  which  he  or  she  claims  an  interest. 

That  the  appearance  entered  for  a  next  of  kin  or  person  entitled 
in  distribution,  or  the  representative  of  a  next  of  km  or  person  so 
entitled,  shall  set  forth  the  relationship  of  such  next  of  kin  or 
person  entitled  to  the  testator  or  intestate. 

lliat  an  appearance  entered  to  a  citation  to  see  proceedings  shall 
sot  forth  the  interest  in  respect  of  which  the  party  is  cited. 

That  the  clerk  in  charge  of  the  appearance  book  be  authorized  to 
cancel  any  appearance  the  entry  of  which  is  not  made  in  conformity 
with  this  order. 
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C«]itontloiu  No.  21,  App.  L.— i2ecettwr'«  Beoognizanot  [see  p.  355]. 

Bnfinwi.  ^,  ^^^  ^^^  ^^^ 

rS""^?^        Before  our  sovereign  lady  the  Queen  in  her  High  Court  of  Jw- 
l^^  W*  ^)     \^QQ  personally  appearing;,  do  acknowledge  themselyes,  and  eadioJ 

them  doth  acKno^edge  nimself,  to  owe  to  and  ,  twool     'j 

the  chief  clerks  of  the  Chancery  Diyifiiony  the  sum  of  ,  to  be     ' 

paid  to  the  said  and  ,  or  one  of  them,  or  the  ezecoioo 

or  administrators  of  them,  or  one  of  them,  and  unless  they  do  pat 
.4e  the  same,  they,  the  said  ,  do  grant,  and  each  of  tiiem  ootl 

^  grant  for  himself,  his  heirs,  executors,  and  administrators,  tiiat  tite 
^^  said  sum  of  shall  be  levied,  recovered,  and  received,  of  and 

•^  from  them  and  each  of  them,  and  of  and  from  all  and  w'tignlar  ik 
;S  manors,  messuages,  lands,  tenements,  and  hereditaments,  goods 
and  chattels,  of  tnem  and  each  of  them  wheresoever  the  same  akaO 
or  may  be  found.  Witness  our  said  sovereign  lady  Yictoria,  by  the 
grace  of  Gk)d  of  the  United  Kingdom  of  Great  Britain  and  Irelasd 
Queen,  Defender  of  the  Faith,  and  so  forth,  at  the  Boyal  Courts  of 
Justice,  the  day  of  ,  18    . 

Whereas,  by  an  order  of  the  High  Court  of  Justice  made  in  a 
cause  wherein  are  plaintiffs  and  defendants,  and  dated 

the  day  of 

It  was  ordered  that  a  proper  person  should  be  appointed  to  re- 
ceive [or  that  upon  the  above  bounden  first  giving  securitv 
he  should  bo  appointed  receiver  of]  the  rents  and  profit  of  the  real 
estate,  and  to  collect  and  got  in  the  outstanding  personal  estate  of 
in  the  said  order  named.  And  whereas  the  judge  to  whom 
this  cause  is  assigned  hath  [approved  of  the  said  <is  a  proper 
person  to  he  such  receiver,  and  hath"]  approved  of  the  above  bounden 
and  as  sureties  for  the  said  ,  and  hath  also 
approved  of  the  above  written  recognizance  with  the  under- written 
condition  as  a  proper  security  to  be  entered  into  by  the  said 
and  pursuant  to  the  said  order  and  the  general  orders  of  the 
said  court  in  that  behalf,  and  in  testimony  of  such  approbation  the 
chief  clerk  of  the  said  judge  hath  signed  an  allowance  in  the  margin 
hereof. 

Now  the  condition  of  the  above  written  recognizance  is  such  that 
if  the  said  do  and  shall  duly  accoimt  for  all  and  every  the 

sum  and  sums  of  money  which  he  shall  so  receive  on  account  of  the 
rents  and  profits  of  the  real  estate,  and  in  respect  of  the  personal 
estate  of  the  said  ,  at  sudi  periods  as  the  said  jut&e  shall 

appoint,  and  do  and  shall  duly  pay  the  balances  which  shsSl  from 
time  to  time  be  certified  to  hie  due  from  him  as  the  said  court  or 
judge  hath  directed  or  shall  hereafter  direct,  then  the  above  recog- 
nizance shall  be  void  and  of  none  effect,  otherwise  the  same  is  to 
be  and  remain  in  full  force  and  virtue. 
Taken  and  acknowledged  by  the  above-named,  &c. 
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No.  22,  App.  1j,— Affidavit  verifying  Receiver's  Report  [see  p.  355].     Ctontentioui 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

{Title,) 
If  of  ,  the  receiyer  appointed  in  this  cause,  make  oath 

and  say  as  follows : 

1.  The  account  contained  from  page  to  page  ,  both 
inclusiye,  in  each  of  the  two  several  oooks  marked  with  the  several 
letters  A.  and  B.  produced  and  shown  to  me  at  the  time  of  swearing 

this  my  affidavit,  and  purporting  to  be  my  account  of  the  rents  and  This  is  to  ac- 
profita  of  the  real  estate  and  of  the  outstanding  personal  estate  of  ,  cord  with  the 
the  testator  [or  intestate]  in  this  cause,  from  the         day  of  ,  order  appoint- 

18     ,  to  the  day  of  ,  18     ,  both  inclusive,  contains  a  inf  the  re- 

true  account  of  all  and  every  sum  of  money  received  by  me  or  by  *^^'' 
any  other  person  or  persons  by  my  order  or,  to  my  knowledge  or 
belief,  for  my  use  on  accoimt,  or  in  respect  of  the  said  rents  and  xhe  day  to 
profits  accrued  due  on  or  be/ore  the  said  day  of  on  an  which  the 

account  or  in  respect  of  the  said  personal  estate,  except  what  is  in-  account  is 
eluded  as  received  in  my  former  account  [or  accounts]  sworn  by  me.  "^"de  up. 

2.  The  several  sums  of  money  mentioned  in  the  said  accoimt, 
hereby  verified  to  have  been  paid  and  allowed,  have  been  actually 
and  truly  so  paid  and  allowed  for  the  several  purposes  in  the  said 
account  mentioned. 

3.  The  said  account  is  just  and  true  in  all  and  every  the  items 
and  particulars  therein  contained,  according  to  the  best  of  my 
knowledge  and  belief. 

4.  W.  X.  and  Y.  Z.  ,  the  sureties  named  in  the  recogni- 
zance dated  the  of  18  ,  are  both  alive,  and  neither  of 
them  has  become  bankrupt  or  insolvent. 

No.  1,  App.  C,  Sect.  m. — Forms  of  Claims  Administration' and 

Probate  [see  pp.  357,  372,  396,  398]. 

[Heading  as  in  Form  1,  App,  A,,  Fart  /.,  post,  p,  558.] 
The  plaintiff  is  cousin-german  and  one  of  the  next  of  kin  of  Af.  N.,  Interest  suit 
late  of  No.  1,  High  Street,  Putney,  in  the  county  of  Surrey,  grocer,  (Probate), 
who  died  on  or  about  the  1st  of  March,  1883,  a  widower  without 
child,  parent,  brother,  or  sister,  uncle  or  aunt,  nephew  or  niece. 
The  plaintiff  claims : 
A  grant  to  him  of  letters  of  administration  of  the  personal 
estate  and  effects  of  the  said  deceased. 

(Signed) 
Delivered 

No.  2. 

The  plaintiff  is  the  executor  appointed  under  the  will  of  C.  T.,  Probate  of 
late  of  Bicester,  in  the  county  of  Oxford,  gentleman,  who  died  on  J^  i^  solemn 
the  20th  of  January,  1883,  the  said  will  beariDg  date  the  1st  of  '°'™- 
January,  1875,  and  a  codicil  thereto,  the  Ist  of  October,  1875. 
The  plaintiff  claims : 
That  the  court  shall  decree  probate  of  the  said  will  and  codicil 
in  solemn  form  of  law. 

(Simed) 
Delivered 
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CMtaatiow        Fot  Bevocation  Forma  adapt  Fanna  Noe.  2  and  3,  App.  A.,  Put 
BaaiaMf.      jn,,  Sect.  Y.,  which  are  indoreementB  of  wnts,  see  p.  358. 


BiaUmeni  of  Claim  by  an  Extaiior  of  a  former  Will  when  ProbaUJm 
been  granted  of  a  later  One  [aee  p.  358j. 

{^Far  Heading  aee  Xo,  1,  App.  A.,  Pari  /•  jpof^.] 

The  plaintiff  is  the  executor  appointed  under  the  last  wQl  dated 
the  day  of  of  C.  D.,  late  of  Tetenhall,  in  the  county  of 

Stafford,  gentleman,  who  died  on  the  day  of 

The  pl^tiff  claims  to  haye  the  probate  of  a  pretended  will  of 
the  said  deceased,  dated  the         day  of  reyoked,  and  probate  of 

the  first-mentionod  will  granted  to  him. 


No.  1,  App.  A,  Part  L — General  Form  of  Writ  of  Summom  [see 

r.  3,  p.  362]. 

18    .     IHere  put  the  letter  and  number.'] 

In  the  High  Court  of  Justice.  Between  A.  B.  Plaintiff, 

Division.  and 

C.  D.  and  K  F.  Defendants, 
Victoria,  by  the  Ghraoe  of  God,  &c. 
To  C.  D.,  of  in  the  county  of 

We  command  you,  that  within  eight  days  after  the  seryice  of  this 
writ  on  you,  inclusiye  of  the  day  of  such  seryice,  you  do  cause  an 
appearance  to  be  entered  for  you  in  an  action  at  the  suit  of  A  B. ; 
and  take  notice  that  in  default  of  your  so  doing  the  plaintiff  may 
proceed  therein,  and  judgment  may  be  given  in  your  absence. 

Witness,  Roundell,  Earl  of  Selbome,  Lord  High  Chancellor  of 
Great  Britain,  the  day  of  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and 

Memorandum  to  be  auhacrihed  on  the  Writ, 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or,  if  renewed,  within  six 
calendar  months  from  the  date  of  the  last  renewal, 
including  the  day  of  such  date,  and  not  afterwards. 

The  defendant  [or  defendants]  may  appear  hereto  by  entering 
an  appearance  [or  appearances]  either  personally  or 
by  solicitor  at  the  Central  Office,  Boyal  Courts  of 
Justice,  London. 


Indoraementa  to  be  made  on  the  Writ  before  laaue  thereof. 

The  plaintiff's  claim  is  for,  &c. 

This  writ  was  issued  by  the  said  plaintiff,  who  resides  at  , 

oTy  this  writ  was  issued  by  E.  F.,  of  whose  address  for  service 

is  solicitor  for  the  said  plaintiff,  who  resides  at  ,  or^ 

this  writ  was  issued  by  G.  H.,  of  ,  whose  address  for  service 

is  ,  agent  for  of  ,  solicitor  for  the  said  plaintifi, 
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who  resides  at  [mention  the  city,  town,  or  jparish,  and  also  the    Contentioiui 

name  of  the  street  and  number  of  the  house  of  the  plaintiff  *s  residence,      Buiiiiesi. 
if  any]. 

Indorsement  to  he  made  on  the  Writ  after  Service  thereof 

This  writ  was  served  by  me  at  on  the  defendant  on 

the  day  of  18    . 

Indorsed  tne  day  of  18    . 

(Siped) 
(Address) 


No.  6,  App.  A.,  Part  I. — Writ  for  Service  out  of  the  Jurisdiction, 
or  where  Notice  in  lieu  of  Service  is  to  be  given  out  of  the  JuriS" 
diction, 

18.    [Here  put  the  letter  and  number,'] 
In  the  High  Court  of  Justice.  Between  A.  B.  PlaintLff, 

Division.  and 

C.  D.  and  E.  F.  Defendants, 

Victoria,  by  the  grace  of  GK>d,  &c. 
To  0.  D.  of 

"We  command  you,  0.  D.,  that  within  [here  insert  the  number  of 
days  directed  by  the  court  or  judge  ordering  the  service  or  notice]  after 
the  service  of  this  writ  [or  notice  of  this  writ,  as  the  case  may  be]  on 
you,  inclusive  of  the  day  of  such  service,  you  do  cause  an  appear- 
ance to  be  entered  for  you  in  the  Division  of  Our  Hi^h  Court 
of  Justice,  in  an  action  at  the  suit  of  A.  B. ;  and  take  notice,  that 
in  default  of  your  so  doing  the  plaintiff  mav  proceed  therein,  and 
judgment  may  be  given  in  your  absence.     Witness,  &c. 

Memoranda  and  Indorsement  as  in  Form  No,  1 . 

Indorsement  to  be  made  on  the  Writ  before  the  Issue  thereof, 

N.B. — This  writ  is  to  be  nsod  where  the  defendant  or  all  the 
defendants  or  one  or  more  defendant  or  defendants  is  or  are  out  of 
the  jurisdiction.  When  the  defendant  to  be  served  is  not  a  British 
subject,  and  is  not  in  British  dominion,  notice  of  the  writ,  and  not 
the  writ  itself,  is  to  be  served  upon  him. 


No.  10,  App.  A.,  Part  I. — Notice  of  Writ  in  lieu  of  Service  to  be  given 
out  of  the  Jurisdiction  [see  r.  6,  p.  362]. 

[Heading  as  in  Form  1,  ante,  p.  558.] 

To  G.  H.,  of  , 

Take    notice,  that  A.   B.,  of  has  commenced   an   action 

against  you,  G.  H.,  in  the         '  Division  of  Her'^j^jestys  C^gh 

Court  of  Justice  in  England,  by  writ  of  that  court,  oated  the 

day  of  ,  A.D.  18    ;  which  writ  is  indorsed  as  follows 

Scopy  in  full  the  indorsements],  and  you  are  required  within 
[ays  after  the  receipt  of  this  notice,  inclusive  of  the  day  of  such 
receipt,  to  defend  the  said  action,  by  causing  an  appearance  to  be 
entered  for  you  in  the  said  court  to  the  said  action ;  and  in  default 
of  your  so  doing,  the  said  A.  B.  may  proceed  therein,  and  judgment 
may  be  given  in  your  absence. 
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Go«t0BtionB        You  may  appear  to  the  said  writ  by  entering  mn  appeanmee 
-m^^i^Mmm       penonally  or  by  your  solicitor  at  the  Central  Office,  Bojal  Cdmti 
of  Justice,  London. 

(Signed)        A.  B.  of  ftc. 

or 
X.  T.  of  tc 

In  the  High  Court  of  Justioe.  Solicitoir  lor  A.  B. 

DiTiBion. 


No.  1,  App.  A.,  Sect  V.—  Indor$emenUo/  Claim  [eee  Ord.  IIL  r.  3, 

p.  363]. 

By  an  executor      The  plaintiff  claims  to  be  executor  of  the  last  will,  dated  the 
or  l^i!***  ^*"^"  day  of  of  C.  W.,  late  of  gentleman,  deceased,  who  died 

Pgyy^,^^    on  the  dav  of  and  to  hare  the  said  will  established. 

f^^  This  writ  is  issued  against  you  as  one  of  the  next  of  kin  of  the  said 

deceased  [or  as  thi  case  may  be]. 


By  an  executor      No.  2. — The  plaintiff  claims  to  be  executor  of  the  last  will,  dated 
or  legatee  of  a    the  day  of  of  C.  D.,  late  of         deceased,  who  died  on  the 

former  will,  or  ^j^y  of  and  to  haye  the  probate  of  a  pretended  will  of 

J^^e  *^®  ^^  deceased,  dated  the  day  of  reToked.    The  writ 

leased  seek-   ^  issued  against  you  as  the  executor  of  the  said  pretended  will  [or 
ing  to  obtain      as  the  case  may  be]. 

the  rerocation  

of  a  probate 

granted  in  No.  3. — The  plaintiff  claims  to  be  execntor  of  the  last  will  of 

common  fonn.    q  jy ^  j^to  of  deceased,  who  died  on  the  day  of 

By  an  executor  dated  the  day  of 

^''.^W*^  °'  *       ^®  plaintiff  clamis  that  the  grant  of  letters  of  administration  of 

Jetters  of^  *^®  personal  estate  of  the  said  deceased  obtained  by  you  should  be 

administration   revoked,  and  probate  of  the  said  will  granted  to  him. 

have  been  

granted  ae  in 
an  intestacy. 


-J  No.  4. — The  plaintiff  claims  to  be  the  brother  and  sole  next  of 

dliSi^*!^^  kin  of  C.  D.,  of         deceased,  who  died  on  the         day  of        intes- 

grant  of  tato,  and  to  have  as  such  a  grant  of  administration  to  the  personal 

administration  estate  of  the  said  intestate.     This  writ  is  issued  against  you  Decause 

as  a  next  of  Idn  you  have  entered  a  caveat,  and  have  alleged  that  you  are  the  solo 

of  thedeceased,  j^^j^^  of  kin  of  the  deceased  [or  as  the  case  may  hel. 

but  whose  m-  u                               .^^      j 

terest  as  next  

puted."      "      App.    A.,    Part   m.,    Sect.    YJl,— Indorsement   of  EepresentaUve 

Capacity  [see  Ord.  IH.,  r.  5,  p.  363]. 

Executon.  The  plaintiff's  claim  is  as  executor  [or  administrator]  of  C.  D., 

deceased,  for,  &c. 

The  plaintiff's  claim  is  against  the  defendant  A.  B.,  as  executor 
[oty  &c.]  of  C.  D.,  deceased,  for,  &c. 

The  plaintiffs  claim  is  against  the  defendant  A.  B.,  as  executor 
of  X.  X.,  deceased,  for,  &c.,  and  against  the  defendant  C.  D.,  in 
his  personal  capacity,  for,  &c. 

[  Where  the  forms  in  sect,  7  are  inapplicable ^  indorsements  can  be 
framed  by  the  assistance  of  the  indorsements  of  claim  above,'] 
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Affidavit  verifying  Indorsement  of  Writ  [see  p.  365].  ContentioM 

In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Diyision  (Probate). 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

I,  E.  F.,  of  in  the  county  of  make  oath  and  say  that 

I  am  the  executor  of  the  last  will,  dated  the  day  of  of 

G.  H.,  late  of  gentleman,  deceased,  who  died  on  the 

day  of  ,  and  that  I  claim  to  have  the  said  will  established. 

Sworn,  &c.  (Signed)        E.  F. 

No.  18,  App.  A.,  Part  I. — Form  of  Memorandum  for  Renewed  Writ 

[see  p.  367]. 
[Heading  as  in  Form  1,  ante^  p.  558.] 
Seal  renewed  writ  of  summons  in  this  action  indorsed  as  follows : 
\_Copy  original  writ  and  the  indoreemente*"] 


Form  of  Affidavit  on  Application  for  Substituted  Service  [see  p.  368]. 

In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division  (Probate). 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

In  the  goods  of  G.  H.,  deceased. 
I,  E.  F.,  of  make  oath  and  say  that  I  have  made  every 

effort  in  my  power  to  servo  the  above-named  0.  D.  with  the  writ  of 
summons  in  the  above  proceedings,  but  without  success. 

I  further  make  oath  and  say  that  I  am  informed  and  verily 
believe  that  the  said  C  D.  has  gone  abroad  to  escape  service  of  the 
same  (a). 

No.  10,  App.  A.,  Part  I. — Notice  of  Writ  in  lieu  of  Service  to  he 

given  out  of  the  Jurisdiction  [see  p.  369]. 

[See  ante,  p.  559.  J 


No.  11,  App.  A.,  Part  I. — Notice  of  Writ  in  lieu  of  Service  to  he 

given  out  of  the  Jurisdiction, 
[^Heading  as  in  No.  1,  ante^  p.  558.] 
To  ,  of  . 

Take  notice,  that  of  has  commenced  an  action  against 

you  in  the  Division  of  Her  Majesty's  High  Court  of 

Justice  in  England,  by  writ  of  that  court,  dated  the  day  of 

,18     ,  which  wnt  is  endorsed  as  follows : 

And  you  arc  hereby  required  within  days  after  the  receipt 

of  this  notice,  inclusive  of  the  day  of  such  receipt,  to  defend  this 

action  by  causing  an  appearance  to  be  entered  for  you  thereto,  and 

in  default  of  your  so  doing  the  said  may  proceed  therein,  and 

judgment  may  be  given  in  your  absence. 

If  you  reside  or  carry  on  business  within  the  above-named 

(a)  This  Form  usually  requires  amplifioation. 


502 


£strict^  ajp€anui£e  »  to 
far  that  district  •  a. 


be  entered  at  the  office  €fi  ti^  legistiir 


If  yoa  60  xu3t  €xther  reade  or  cazry  oa  boaneaB  wxtiim  tiiat 
district,  appcmruloe  is  to  be  entered  mljpr  at  tite  cffiee  of  tbe  add 
registrar  or  at  the  Central  Office,  Boral  Courts  of  JiLstice,  Loodon. 

(Signed) 

Tbia  notice  wa^  geiitid  br,  &e. 

N.B. — This  notice  is  to  he  xued  irbere  the  pmon  to  be  aerfed  ii 
juA  a  British  subject,  and  is  not  in  British  dominioos. 

No.  1,  App.  A.,  Fart  IL — Jiemoramdwm  c/Afpearamee  [see  rr.  8  and 

13.  pp.  3G9,  370]. 
In  the  High  Court  of  Justice. 

DiTison.  18  No. 

Between  ... 

and 
... 
Enter  an  appearance  for  in  this  actkm. 

Dated  the  day  of  18    . 

(Signed) 
of* 

bTbeyood  ^  Age^lor 

of 


from  the  Bojal  .^-^ 

ti^^^d^  No.  2,  App.  A.,  VmiTL—NoUte  0/  Entry  0/  AiipearmeelaoBT.9, 

far  terriee  P-  ^^l- 

within  three  IHeadimg  as  in  Form  1.] 

mfles  thereof         Take  notice,  that     hare  this  day  entered  an  appearance  at  the 
mast  he  giTcn.  Central  Office,  Eoyal  Courts  of  Ju^ce  lor  at  the  office  of  the  regis- 
trar of  the  district  registry]  for  the  defendant  to  the 
writ  of  summons  in  this  action. 

[^//  ttaUmerd  of  claim  is  required,  add"]  The  said  defendant    re- 
quire    deliverv  of  a  statement  of  claim. 
Dated  the'  day  of  18    . 

(Signed) 
of 

Agent    for         goUdtor    for  the  defendant    . 


No.  8,  App.  A.,  Part  U. — Form  of  Affidavit  on  Application  to  enter 
an  Appearance  as  Guardian  ad  litem  by  a  Solicitor  [under 
Ord.  XVI.  r.  18,  o.  380]. 

llleading  as  in  Form  1.] 
I,  of  mako  oath  and  say  as  follows : — 

A.  B.,  of  is  a  fit  and  proper  person  to  act  as  guardian  ad 

litem  of  the  above-named  infant  defendant,  and  has  no  interest  in 
tho  matters  in  question  in  this  action  [matter]  adTerse  to  that  of 
the  said  infant,  and  the  consent  of  the  said  A.  B.  to  act  as  such 
guardian  is  hereto  annexed. 
Sworn,  &c. 

[To  this  affidavit  shall  he  annexed  the  document  signed  by  such 
guardian  in  testimony  of  his  consent  to  act,'] 


(a)  Bat  this  cannot  be  done  in  a  probate  action. 
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No.  1,  App.  D.,  Sect.  HI,— Pleading,  Defence  [seo  pp.  387, 400,  401].      BusineM. 
[^Heading  as  m  No,  1,  App,  A,,  Part  II,,  ante,  p,  562.] 

The  defendant  is  nephew  and  next  of  kin  of  the  deceased,  being  Interest  suit, 
son  of  G.  B.,  the  brother  of  the  deceased,  who  died  in  his  lifetime. 
The  defendant  claims : — 

That  the  court  pronounce  that  the  defendant  is  the  nephew  and 
next  of  kin  of  the  deceased,  and  entitled  to  a  grant  of  letters  of 
administrsftion  of  the  personal  estate  and  effects  of  the  deceased. 

(Signed) 

Delivered 


No.  2,  App.  D.,  Sect.  m. — Pleading,  Defence. 
[^Heading  as  in  No,  1,  App,  A,,  Part  II,,  ante,  p,  662.] 

1.  The  said  will  and  codicil  of  the  deceased  were  not  duly  exe-  PiobAteof 
cuted  according  to  the  provisions  of  the  statute  1  Vict.  c.  26.  will  in  solemn 

2.  The  deceased  dt  the  time  the  said  will  and  codicil  respectively  '°""* 
purport  to  have  been  executed,  was  not  of  sound  mind,  memory, 

and  understanding. 

3.  The  execution  of  the  said  will  and  codicil  was  obtained  by  the 
undue  influence  of  the  plaintiff  [and  others  acting  with  him,  whose 
names  are  at  present  unknown  to  the  defendant]. 

4.  The  execution  of  the  said  will  and  codicil  was  obtained  by  the 
fraud  of  the  plaintiff,  such  fraud,  so  far  as  is  within  the  defen£uit*s 
present  knowledge  being  [state  the  nature  of  the  fraud"], 

5.  The  doceas^  at  the  time  of  the  execution  of  the  said  will  and 
codicil  did  not  know  and  approve  of  the  contents  tiiereof ,  [or]  of 
the  contents  of  the  residuary  clause  in  the  said  will  [as  tne  case 
may  bel, 

6.  The  deceased  made  his  true  last  will,  dated  the  1st  day  of 
January,  1873,  and  thereby  appointed  the  defendant  sole  executor 
thereof. 

The  defendant  claims : — 

1.  That  the  court  will  pronounce  against  the  said  will  and  codicil 

propounded  by  the  plaintiff : 

2.  That  the  court  will  decree  probate  of  the  will  of  the  deceased, 
dated  the  1st  of  January,  1873,  m  solemn  form  of  law. 

(Signed) 

Delivered 


Affidavit  of  Scripts  [see  p.  395,  and  see  Forms  0.  B.,  1862,  No.  10]. 

In  the  High  Court  of  Justice,  18        ,  No. 

Probate,  Divorce,  and  Admiralty  Division. 

A.  B.  V,  C.  D. 

I,    {  ^^^-y^  \  of  in  the  county  of  party  in  this  cause, 

'  0.  D. ) 

make  oath  and  say,  that  no  paper  or  parchment  writing,  being  or 

purporting  to  be  or  having  the  form  or  effect  of  a  will  or  codicil  or 

other  testamentary  disposition  of  E.  F.,  late  of  in  the 

county  of  deceased,  tiie  deceased  in  this  cause,  has  at  any 

time,  either  before  or  since  his  death,  come  to  the  hands,  possession, 

or  Imowledge  of  me,  this  deponent,  save  and  except  the  true  and 
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OoAttatiotti    original  last  will  and  testament  of  the  said  deceased  now  remanuni 
BoiiaeM.       in  the  principal  registry  of  this  court  [or  hereunto  annexed,  ora»ik 
case  may  be"],  the  said  will  bearing  date  the  day  of  18 

[or  as  the  case  may  6f ],  also  saye  and  except  [here  add  the  date*  ati 
particulars  of  any  other  testamentary  papers  of  which  the  dep(mnU  ki 
any  knowledge], 

«  X  xv  ^  (Signed)        A.E 

Sworn  at  on  the  day  of  18     . 

Before  me, 
[j)erson  authorized  to  administer  ocUhs  under  the  actl, 

N.B.— All  papers  answering  the  description  given  in  Biile  28, 
which  are  in  the  possession  or  under  the  control  of  the  party  *n«^^g 
the  affidavit,  should  be  particularly  described  therein,  and,  i!  pos- 
sible, annexed  thereto,  and  brought  into  the  principal  registry.  If 
any  such  papers  are  known  to  be  in  the  possession,  or  nnd<^^ 
control  of  any  other  person,  the  description  of  such  papers  and  tlie 
name  and  address  of  such  other  person  should  also  be  set  forth. 


No.  2,  App.  B.— Notice  of  Counter-claim  fsee  r.  12,  p.  401], 
[Heading  as  in  Form  1,  App.  A.,  Part  II.,  p,  562.] 
**  To  the  within-named  X.  Y. 

**  Take  notice  that  if  you  do  not  appear  to  the  within  countff- 
claim  of  the  within-named  C.  D.  withm  eight  days  from  the  sorrioe 
of  this  defence  and  counter-claim  upon  you,  you  will  be  liable  to 
have  judgment  given  against  you  in  your  absence. 
**  Appearance  to  be  entered  at  ." 


No.  5,  App.  B. — Confession  of  Defence  [sec  Ord.   3rx  I  y    r  3, 

pp.  403,  404]. 

[Heading  as  in  Form  1,  App,  A.,  Part  II.,  p.  562.1 
The  plaintiff  confesses  the  defence  stated  in  the  paiagrai^ 

of  the  aefendant's  defence  [or^  of  the  defendant's  further  deifencejr 


No.  3,  App.  K. — Summons  for  Directions  pursttant  to  Order  XXX, 

[see  Ord.  XXX.  r.  2,  p.  410], 

[Heading  as  in  Form  1,  App,  A,,  Part  II, ^  p.  562.] 

Fill  in  a  date         Let  all  the  parties  concerned  attend  Mr.  Registrar  [  ]  in 

not  leas  than      chambers  on  day  the  day  of  ,  18     ,  at  o'clock  in 

four  days  from  the  noon,  on  the  hearing  of  an  application  on  the  i>art  of 

service  of  i^j.  directions  for 

summons.  [Here  state  all  matters  or  proceedings  previous  to  trial  on  which 

directions  are  required,] 
Dated  the  day  of  ,  18    • 

This  summons  was  taken  out  by  solicitor  for 

To 
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No.  4,  App.  K,'-Order  for  Directions  pursuant  to  Order  XXX.  [see    Contentiouf 

Ord.  XXX.  r.  2,  p.  410].  BuiineM. 

[^Heading  as  in  Form  1,  App.  A.y  Part  IL,  ante,  p.  562.] 

Upon  hearing  and  upon  reading  it  is  ordered  as 

follows : — 

1.  That  the  plaintiff  deliver  to  the  defendant  further  and  better 
particulars  with  dates  and  items  of  his  claim,  and  that  unless  such 
particulars  be  delivered  within  days  from  the  date  of  this 

order,  all  further  j^rocoedings  be  stayed  until  the  delivery  thereof. 
,  2.  That  the  plaintiff  and  defendant  be  at  liberty  to  deliver  to 
each  other  interrogatories  in  writing,  and  that  the  said  parties  do 
respectively  answer  the  said  interrogatories  as  prescribed  by  Ord. 
XXXI.  rr.  8  and  26. 

3.  That  the  be  at  liberty  to  issue  a  commission  for  the 
examination  of  witnesses  on  his  benalf  at  and  that  the  trisl 
of  the  action  be  stayed  until  the  return  of  the  said  commission,  the 
usual  long  order  for  the  said  commission  to  be  drawn  up,  and  unless 
agreed  upon  by  the  parties  within  one  week,  to  be  settled  by  the 
master. 

4.  That  the  action  be  tried  in  the  county  of  by  a  judge. 

5.  That  either  party  be  at  liberty  without  further  summons,  to 
apply  to  the  master  herein  for  further  directions,  such  application 
to  bo  made  upon  two  clear  days'  notice  to  be  served  upon  me  other 
party. 

6.  That  the  costs  of  this  application  be  costs  in  the  action. 
Dated  day  of  ,  18    . 


No.  8,  App.  B. — Affidavit  as  to  Documents  [see  Ord.  XXXI.  r.  13, 

p.  417]. 

[Heading  as  in  Form  1,  App,  A,,  Part  II. ,  ante,  p.  562.] 

I,  the  above-named  defendant  G.  D.,  make  oath  and  say  as 
follows: — 

1.  I  have  in  my  possession  or  power  the  documents  relating  to 
the  matters  in  question  in  this  suit  set  forth  in  the  first  and  second 
parts  of  tiio  first  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the  second 
part  of  the  said  nrst  schedule  hereto. 

3.  That  [here  state  upon  what  grounds  the  objection  is  made,  and 
verify  the  facts  as  far  as  may  he"]. 

4.  I  have  had,  but  have  not  now,  in  my  possession  or  power  the 
documents  relating  to  the  matters  in  qu^tion  in  this  suit  set  forth 
in  the  second  schedule  hereto. 

5.  The  lost-mentioned  documents  were  last  in  my  possession  or 
power  on  [state  when']. 

6.  That  [here  state  what  has  become  of  the  last-mentioned  documents, 
and  t7i  whose  possession  they  now  are"]. 

7.  According  to  the  best  of  my  knowledge,  information,  and 
belief,  I  have  not  now,  and  never  had  in  my  possession,  custody,  or 
power,  or  in  the  possession,  custody,  or  power  of  my  solicitors  or 
agents,  solicitor  or  agent,  or  in  the  possession,  custody,  or  power 
of  any  other  persons  or  person  on  my  behalf,  any  deed,  account, 

D.  PP 
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Pwmti— •  Vx>k  of  a^coTsit,  Tcocbo-,  Rceipt,  letter,  memuiandiiinT  p^Kr.  or 
vritii:^.  cr  xct  crpy  of  or  extract  from  any  each  docnmentf  oricr 
cthf^  d  •'imvr.:  ^vLllsoeTer.  relating  to  the  niAttexs  in  onertion  in 
tLL-  c^iit,  or  &r.v  of  thrtn,  or  vherein  anv  entry  luu  oeen  made 
relative  to  snch  riatt^T?.  or  anr  of  them,  otker  than  and  except  the 
documents  =<et  forth  in  the  aaiii  first  and  seooiid  achedoles  hereto. 


Xo.  9,  App.  B. — ^AcliVe  to  prodvet  DoaamemU  [see  Ord.  x  x  x  i. 

r.  Id,  p.  418]. 

^n*fiding  ai  in  Form  1,  App,  A,^  Part  II, ^  ciair,  p,  562.] 

Take  notice  that  the  plaintiff  or  d&fendantj  requires  yua  to  pro- 
dac«^  for  his  inspection  the  following  docnments  relecred  to  in  toot 
[ttaUjft^ht  '•/  r/'jisA,  or  df/euoef  or  ajidarit,  dated  the  day  of 

A.D.  ]. 

DttcriU  docnments  rtquirtd, 

X.  Y. 
ToZ.,  Solicitor  to  the 

Solicitor  for  • 


No.  10,  App.  B. — Xotict  to  inspect  Documeids  [eee  Old.  XYXT. 

r.  17,  p.  418]. 

llleading  as  in  Form  1,  App,  A,,  Fart  II, ^  ante^  p,  562.] 

Take  notice  that  you  can  inspect  the  docmnents  mentioned  in 
3'our  notice  of  tho  da^  of  A.D.  \except  the  detd 

ytumfjered  in  that  notice']  at  [insert  place  of  inspection]  on  Thursday 
next  tho  inst.,  between  tho  hours  of  twelve  and  four  o*clock. 

Or,  that  the  [plaintiff  or  defendant]  objects  to  giying  you  in- 
Bpoction  of  the  (locuments  mentioned  in  your  notice  of  tho 
(lay  of  A.D.  ,  on  the  ground  that  [state  the  ground] : — 


No.  1 1 ,  App.  B. — Xotice  to  admit  Documents  rseo  Ord. 

p.  420]. 

llleading  as  in  Form  1,  App.  A,y  Part  IL,  ante,  p,  562.] 

Take  notice  that  tho  plaintiff  [or  defendant]  in  this  cause  proposes 
to  fuMiice  in  evidence  the  several  documents  hereunder  specified, 
and  that  the  same  may  be  inspected  by  the  defendant  [or  plaintiff], 
his  solicitor  or  agent,  at  on  ,  between  tho  hours  of         ; 

and  tho  defendant  [or  plaintiff]  is  hereby  required,  within  forty- 
eight  hours  from  the  last-mentioned  hour,  to  admit  that  such  of 
tho  said  documents  as  aro  specified  to  be  originals  were  respectively 
written,  signed,  or  executed  as  they  purport  respectively  to  have 
been ;  that  such  as  are  specified  as  copies  are  true  copies ;  and  such 
documents  as  aro  stated  to  have  been  served,  sent,  or  delivered, 
wore  80  served,  sent,  or  delivered  respectively;  saving  all  just 
exceptions  t<j  tho  admissibility  of  all  such  documents  as  evidence  in 
this  cause. 

Dated,  &c.  (Signed) 

To  E.  F.,  solicitor  [or  agent]  for 
defendant  [or  plamtiflf]. 

O.  II.,  solicitor  [or  agent]  for  plaintiff  [or  defendant]. 
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l^Here  describe  the  documenUy  the  manner  of  doing  which  may  he  as    Contentiom 

followB ;— ]  BusiiiMf. 

Oriyinah, 


Description  of  Documents. 


Dates. 


Deed  of  covenant  between  A.  B.  and  C.  D.  first 

part,  and  E.  F.  second  part. 
Indenture  of  lease  from  A.  B.  to  C.  D.     . 
Indenture  of  release  between  A.  B.,  0.  D.  first 

part,  &c. 
Letter,  defendant  to  plaintiff    .        . 
Policy  of  insurance  on  goods  by  ship  *  *  Isabella," 

on  voyage  from  Oporto  to  London. 
Memorandum  of  agreement  between  C.  D., 

captain  of  said  ship,  and  E.  F. 
Bill  of  exchange  for  100/.  at  three  months, 

drawn  by  A.  B,  on  and  accepted  by  C.  D., 

indorsed  by  E.  F.  and  G.  II. 


January  1,  1848. 

February  I,  1848. 
February  2,  1848. 

March  1,  1848. 
December  3, 1847. 

January  1,  1848. 

May  1,  1849. 


Copies, 

Descnption  of  Documents. 

Dates. 

Original  or  Duplicate 
served,  sent,  or  de- 
livered, when,  how, 
and  by  whom. 

Begister  of  baptism  of  A.  B. 
in  the  parisn  of  X. 

Letter  —  plaintiff  to  de- 
fendant. 

Notice  to  produce  papers  . 

Becord  of  a  judgment  of 
the  Court  of  Queen's 
Bench  in  an  action,  F.  S. 
V.F.N. 

Letters  patent  of  King 
Charles  II.  in  the  Bolfi 
Chapel. 

January  1, 1848. 

February  1,1848 

March  1,  1848    . 
Trinity  Term,  10 
Vict. 

January  1, 1680. 

Sent  by  General  Poet, 
February  2,  1848. 

Served  March  2, 1848, 
on  defendant's  at- 
torney by  E.  F.  of 
• 

No.  12,  App.  B.^Notice  to  admit  Facts  [see  Ord.  XXXII.  r.  6, 

p.  421]. 

[Heading  as  in  Form  1,  App,  -4.,  Part  IL,  ante,  p,  562.] 

Take  notice  that  the  plaintiff  [or  defendant]  in  this  cause  requires 
the  defendant  [or  plaintiff]  to  admit,  for  the  purposes  of  this  cause 

pp2 
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Appendix. 


onlj,  the  sarenl  facts  ieniectiv«lf  beren: 
defendant  \or  plaintiff]  is  oeiebj  Teoniiw 
tlio  Bcrrice  of  this  aoboe,  to  admit  tlie  sa 
all  just  exceptions  to  the  admisBtnlily  of  t 
this  cause. 
Dat«d,  £c. 

O.  D.,  solicitor  [or 

[or  A 

To  E.  F.,  BolidtoT  [or  agent]  for  the  dof« 

The  facts,  the  admisniiu  of  which  ia  reqn 

1.  That  John  Smith  died  on  the  1st  of 

2.  That  ho  died  intestate. 

3.  That  Jaine«  Smith  was  his  only  lawl 

4.  That  Julius  Smith  died  on  the  1st  o 

5.  That  Jnlina  Smith  never  was  marri« 


No.  13,  App.  B. — Admluion  o/Fadt,  pum 
XXXn.  r.  6,  p.  421 

[Tleailing  (w  in  Form  1,  App.  A.,  Part 

Tho  defendant  [or  plaintiff]  in  this  caose, 
cause  onlj-,  hereby  aamits  the  several  factt 
specified,  subject  to  the  oualificalionB  or  11 
onder  specified,  savinK  all  just  exceptions 
such  facts,  or  any  of  them,  as  evidence  in  1 

Provided  that  this  admisaion  ia  made  fc 
action  onlj^,  nnd  is  not  an  admission  to  be  ust 
[nr  plaintiff]  on  any  other  occafiion,  or  bj 
plaintiff  [''»■  di'tondant  or  party  requirtag  thi 

Delivered,  &c. 

E.  F.,  solicitor  ror  s 
[cri 

To  O.  II.,  solicitor  [or  agent]  for  tho  plai 


1.  That  John  Smith  died  on  the 

Ist  of  January,  1870. 

2.  That  ho  died  intestate. 

3.  ThatJameBSmithwoshiflkw- 

ful  son. 

4.  That  Juliua  Smith  died. 
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No.  14,  App.  B.— Notice  to  Produce  {General  Form)  [see  Contontiouf 

Ord.  XXXn.  r.  8,  p.  421].  Butmeai. 

[^Heading  as  in  Form  1,  App,  A.,  Part  II, ^  ante,  p.  662.] 

Take  notice,  that  you  are  hereby  required  to  produce  and  show 
to  the  court  on  the  trial  of  this  all  books,  papers,  letters, 

copies  of  letters,  and  other  writings  and  documents  in  your  custody, 
possession,  or  power,  containing  any  entry,  memorandum,  or 
minute  relating  to  the  matters  in  question  in  this  ,  and  par- 

ticularly 

Dated  the  day  of  18    . 

To  the  above-named  C     (Signed)  of 

<  agent  for  solicitor    for 

h       solicitor    or  agent  (the  above-named 


No.  26,  App.  Q,— Entry  of  Special  Case  [see  Ord.  XXXTY.  r.  6, 

p.  423]. 

[^Heading  as  in  Form  1,  App»  A.,  Part  IL,  ante,  p.  662.] 

Set  down  the  dated  the  day  of  18    ,  [of 

Mr.  the  referee  in  this  (a)]  for  hearing  as  a 

special  case. 

Dated  the  day  of  18    . 

fSigned) 
(Address) 

No.  16,  App.  B.—Notice  of  Trial  [see  Ord.  XXXVI.  r.  13,  p.  428]. 
[^Heading  as  in  Form  1,  App,  A,,  Part  IL,  ante,  p.  662.] 

Take  notice  of  trial  of  this  [or  of  the  issues  in  this 

ordered  to  be  tried]  [or  as  the  case  may  6e]  in  [or  as  the  case 

may  be],  for  the  day  of  next. 

X.  Y.,  plaintiffs  solicitor  [or  as  the  case  may  he"]. 

Dated 

To  Z.,  defendant's  solicitor  [or  as  the  case  may  he']. 


No.  17,  App.  B,~-Certificate  of  Officer  after  Trial  with  a  Jury  [see 

Ord.  XXX\i;  r.  42,  p.  431]. 

[Heading  as  in  Form  1,  App,  A,,  Part  IL,  ante,  p.  662.] 

I  certify  that  this  was  tried  before  the  Honourable  Mr. 

Justice  with  a  special  jury  of  the  county  of  ,  on  the 

12th  and  13th  days  of  November,  1876. 

The  jury  found  [state  findings']. 

The  judge  directed  that  judgment  should  be  entered  for  the 
plaintiff  for  £  with  costs  of  summons  [or  as  the  case  may  he'], 

[TiOe  of  officer.] 
The  day  of  18    . 


(a)  These  words  do  not  apply  to  probate  actions. 
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No.  36,  App.  K.~SAort  Oritr  /or  luue  » 
iritntut*  [««  Old.  XXXVII 

\_Btading  a*  in  Form  1,  Jpp.  A.,  Pa 

Upon  hoaring  and  upon  reading 

the  day  of  18    ,  and 

It  ia  ordered  that  the  be  at  libeii 

for  the  examination  of  witnesses  on 

And  it  13  further  ordered  that  the  tria 
until  Uie  return  of  the  raid  ccmmiaaion,  t 
drawn  up.  and  unless  agreed  upon  by  the 
to  bo  settled  by  the  master  [or  im  the  cage  m 
of  this  application  be 

Dated  the  day  of  18    . 


No.  13. — Commitiion  to  Exami 
n  will  it  found  in  the  Court  Forv 


No.  8,  App.  F. — JudgncHt  al  rrial  hu  Ji 
Ord.XU.  r.  l.p.  4i 

[Htnding  at  in  Form  1,  App.  A.,  Par 
[//tn  Chanctry  Dii-iiion,  natM  o/Judse."} 

This  action  coming  on  tor  trial  [the 
day,  before  in  the  presence  of  conn 

the  defendants  lor,  if  some  nf  tht  drftndan 

SlaintifT  and  the  defendant  0.  D,,  no  one  i 
anta  E.  F.  and  G.  H.,  although  they  won 
of  trial  as  by  the  affidavit  of  filed 

oppears,]  upon  hearing  tho  probata  of  the  ^ 
of  tho  defendants  C.  D.,  B.  P..  and  G.  H 
admission  in  -writing,  dated  and  ai 

Bohcitor  for]  the  plaintiff  A.  B.  and  by  [U 
the  defendant  C.  D.,  the  affidavit  of  fi 

the  affidavit  of  filed  the  day  c 

taken  on  their  oral  examination  at 
marked  X.,  being  an  indenture  dated, 
[parties],  and  what  was  alleged  by  coui 
court  doth  declare,  &c. 
And  this  court  doth  order  and  adjudge. 
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No.  7,  App.  F.^Judgment  after  Trial  wUh  a  Jury  [see  Ord.  XLI.    Contentioiii 

r.  1,  p.  462].  Buiineii, 

[Heading  as  in  Form  1,  App,  A.,  Fart  IL,  ante,  p.  662.] 

15th  November  18    . 

The  action  having  on  the  12th  and  13th  November,  18      been 
tried  before  the  Honourable  Mr.  Justice  with  a  special  jury 

of  the  county  of  ,  and  the  jury  having  found  [state  findings  as 

in  officer* s  certificate'],  and  the  said  Mr.  Justice  having  ordered 

that  judgment  be  entered  for  the  plaintiff  for  £  and  costs 

[or  as  the  case  may  bel :  Therefore  it  is  adjudged  that  the  plaintiff 
recover  against  tne  defendant  £  and  £  for  his  costs  [or 

that  the  plaintiff  recover  nothing  against  the  defendant,  and  that 
the  defendant  recover  against  the  plaintiff  £  for  his  costs  of 

defence,  or  as  the  case  may  be]. 


No.  10. — Judgment  upon  Motion  for  Judgment  [see  Ord.  XLI.  r.  1, 

p.  452]. 

[Heading  as  in  Form  1,  App.  A,,  Fart  IL,  ante,  p,  662.]  - 
30th  November,  18    . 

This  day  before         Mr.  X.  of  counsel  for  the  plaintiff  [or  as  the 
case  may  he],  moved  on  behalf  of  the  said  [state  judgment 

moved  fori,  and  the  said  Mr.  X.  havine  been  heard  of  counsel  for 
and.  Mr.  Y.  of  counsel  for  tne  Court  adjudged 


No.  11,-^  Judgment  after  Trial  by  Court  vnthout  Jury  [see  Ord.  XLI. 

r.  1,  p.  452]. 

[Heading  as  in  Form  1,  App,  A,,  Fart  IL,  ante,  p,  662.] 

This  action  having  on  the  day  of  18      been  tiied 

before  and  the  said  on  the  day  of  18 

having  ordei-ed  that  judgment  be  entered  for  the  for  £ 

It  is  this  day  adjudged  that  the  recover  from  the 

£  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as 

appears  by  a  (taxing  officer's)  certificate  dated  the  day  of 

18    . 
Judgment  entered  the  day  of  18    . 


No.  12. — Judgment  in  pursuance  of  Order  [soo  Ord.  XLI.  r.  1, 

p.  452]. 

[Heading  as  in  Form  1,  App,  A,,  Fart  II,,  ante,  p.  662.] 

Pursuant  to  the  order  of  dated  18    ,  whereby  it  was 

ordered  and  default  having  been  made  • 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  said 
defendant  £  and  costs  to  be  tieixed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as 

appears  by  a  (taxing  officer's)  certificate  dated  the         day  of 
18    . 
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Oontentioiu     No.  13. — Judgment  on  Certificate  of  Registrar  of  County  Court  [see 
Bnii&Mi.  Ord.  XLI.  r.  1,  p.  452]. 

\neading  a$  in  Form  1,  App,  A,,  Part  II.,  ante,  p,  562.] 

The  day  of  18    . 

This  action  naying  been  ordered  under  sect.  26  of  the  Connty 
Court  Act,  1856  ^19  &  20  Vict  c.  108),  to  be  tried  in  the  county 
court  of  ana  the  registrar  of  that  court  haying  citified  that 

the  result  was 

It  is  this  day  adjudged  that  recover  against  £ 

and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,&s 

appears  by  a  (taxing  officer's]  certificate  dated  the  day  of 

18    . 


No.  14. — Judgment  for  Defendant's  Costs  on  Discontinuance  [see 

Ord.  XLI.  r.  1,  p.  452]. 

[Heading  as  in  Form  1,  App,  A,,  Part  II, ,  ante,  p,  662.] 
The  day  of  18    . 

The  plaintiff  having  by  a  notice  in  writing  dated  the  day 

of  18    ,  wholly  discontinued  this  action  or  withdrawn  his 

claim  in  this  action  for  or  withdrawn  so  much  of  his  claim  in  this 
action  as  relates  to— or  as  the  case  may  he. 

It  is  this  day  adjudged  that  the  defendant  recover  against  the 
plaintif!  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  as 

appears  by  a  taxing  officer's  certificate  dated  the  day  of 

18    . 


No.  15. — Judgment  for  Plaintiff* 9  Costs  after  Confession  of  Defenet 

[see  Ord.  XLI.  r.  1,  p.  452]. 

[Beading  as  in  Form  1,  App.  A.,  Part  II.,  ante,  p.  662.] 

The  day  of  18    . 

The  defendant  in  his  defence  herein  having  alleged  a  ground  of 
defence  which  arose  after  the  commencement  of  this  action,  and 
the  plaintiff  having  on  the  day  of  18    deUvei^  a 

confession  of  that  defence. 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
defendant  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  as 

appears  by  a  taxing  officer's  certificate  dated  the  day  of 

18    . 


No.  17. — Judgment  where  no  Judgment  entered  at  Trial  by  Jury  faee 

Ord.  XLI.  r.  1,  p.  452]. 

[Heading  as  in  Form  1,  App.  A.,  Part  II.,  ante,  p,  562.1 
The  day  of  18    . 

^his  action  having  on  the  18    been  tried  before  and 

a  jury  of  the  of  ,  and  the  July  having  found 


Forms. 


673 


and  the  not  haying  thought  fit  to  order  any  judgment    C^tentioiii 

to  be  entered.  ^        ^  Bntinwt. 

Now  on  motion  before  the  court  for  judgment  on  behalf  of  the 
,  the  court  haying 
It  is  this  day  adjudged  that  the  recoyer  against  the 

the  sum  of  £  and  costs  to  be  taxed. 


The  aboye  costs  haye  been  taxed  and  allowed  at  £ 
appears  by  a  master's  certificate  dated  the  day  of 

18    . 

Judgment  entered  the  day  of  18    . 


as 


No,  18.  --Judgment  on  Motion  after  Trial  of  Issue  [see  Ord.  XLI. 

r.  1,  p.  462]. 

[^Heading  as  in  Form  1,  -4j)p.  A»y  Part  IL,  ante,  p.  662.] 
The  day  of  18    . 

The  issues  or  questions  of  fact  arising  in  this  action  [or  cause  or 

matter]  bj'  the  order  dated  the  day  of  ordered  to  be 

tried  before  haying  on  the  day  of  been  tried  before 

and  the  haying  found 

Now  on  motion  before  tne  court  for  judgment  on  behalf  of  the 

,  the  court  haying 
It  is  this  day  adjudg^  that  the  recoyer  against  the 

the  sum  of  £  and  costs  to  be  taxed. 


The  aboye  costs  haye  been  taxed  and  allowed  at  £ 
appears  by  a  master's  certificate   dated  the  day  of 

18    . 

Judgment  entered  the  day  of  18    . 


as 


App.  M. — Payment  into  and  out  of  Court, 

1 .  Any  party  who  intends  to  pay  money  into  court  will  on  request 
at  the  Bank  of  England  (Law  Ciourts  Branch),  hereinafter  called 
the  bank,  be  furnished  with  a  form  of  request  which  must  be  filled 
up  as  hereinafter  proyided,  and  signed  by  such  party  or  his  solicitor. 
Tno  money  will  then  be  receiyed  by  the  Dank,  and  an  official  receipt 
for  the  money  will  be  giyen.  Where  the  money  is  paid  in  upon  a 
notice  or  pleading,  such  notice  or  pleading  must  ocf  produced  at  ihe 
Bank  at  tne  time  l^e  money  is  paid  in,  and  the  receipt  wiU  be  giyen 
on  the  margin  thereof. 

2.  In  fimng  up  the  request  mentioned  in  the  last  preceding 
regulation,  the  party  paying  the  money  into  court  shall  enter 
thereon  the  letter,  nimiber,  and  short  title  of  the  action,  and  the 
name  of  the  party  by  whom  the  payment  is  made,  and  also  sudi 
one  of  the  following  statements  as  may  be  aj)plicable  to  the  circum- 
stances imder  which  the  money  is  paid  in,  yiz. :— ^ 

(a)  Where  the  money  is  paid  in  under  the  proyisions  of  role  6 
of  Ord.  XXn.,  an  entry  in  the  following  form : 
A.  Paid  in  in  satisfaction  of  claim  of  aboye-named  (name 
of  party). 
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OiBtMtiovi        (^)  where  the  money  is  paid  in  under  the  proTisions  of  role  6  of 
*    t  ^^^  XXII.,  an  entry  in  the  following  form : — 

B.  Paid  in  against  daim  of  aboTe-named  (name  of  party), 
with  defence,  denying  liability. 

(c)  Where  the  money  is  paid  in  under  the  proTisionaof  rule  26  of 
Ord-  XXXI.  an  entry  in  the  following  form : — 

C.  Paid  in  to  **  Security  for  Costs  Account." 
{d)  Where  the  money  is  paid  in  under  an  order  or  certificate,  an 

entry  in  the  following  form : — 

D.  Paid  in  under  order  (or  certificate)  dated  the  day 
of           . 

Upon  the  money  being  paid  in  an  entry  corresponding  with  the 
entry  in  the  requ^  shaU  oe  made  in  the  books  of  the  bank,  and  in 
the  receipt  given  by  the  bank  for  the  money,  whether  such  receipt 
be  indorsed  on  a  notice  or  pleading,  or  be  a  separate  document. 

3.  Where  a  defendant  has  paid  money  into  court  under  an  order, 
and  desires  to  appropriate  the  whole  or  any  part  of  such  money  to 
the  whole  or  any  specified  portion  of  the  plaintiff's  daim,  pursuant 
to  rule  11  of  Ord.  2CXII.,  he  or  his  solicitor  shalllod^  at  the  bank 
the  original  receipted  order  and  a  notice,  entitled  with  the  letter, 
number,  and  short  title  of  the  action,  and  in  such  one  of  the  follow- 
ing forms  as  may  be  applicable  to  the  case,  Tiz. : 

A.  Take  notice  that  £  of  the  money  in  court  herein,  is 
appropriated  by  the  above-named  (name  of  party)  to  the  satis- 
faction of  claim  of  the  above-named  (name  of  party). 

B.  Take  notice  that  £  of  the  money  in  court  herein,  is 
placed  by  the  above-named  (name  of  par^)  against  the  claim  of 
the  above-named  (name  of  party)  with  a  defence  denying 
liability. 

Upon  such  notice  being  lodged  at  the  bank,  an  entry  correspond- 
ing thereto  shall  be  made  in  the  books  of  the  bank,  and  the  money 
mentioned  in  the  notice  shall  thereupon,  for  the  purposes  of  pay- 
ment out,  bo  subject,  in  all  respects,  to  regulations  four  and  five. 
A  record  of  such  appropriation  shall  be  made  by  the  bank  on  the 
original  receipted  order,  and  the  bank  will  give  a  receipt  in  the 
usual  form  for  the  money  so  appropriated. 

4.  Where,  upon  the  payment  of  fiie  money  into  court,  the  request 
contains  a  statement  in  the  Form  A.  of  regulations  two  and  three, 
unless  an  order  restraining  the  payment  out  of  court  has,  prior  to 
the  issue  of  the  cheque  hereinafter  mentioned,  been  lodged  at  the 
bank,  the  money  will  be  jjaid  out  on  request  to  the  plaintiff,  or  on 
his  written  authority  to  his  solicitor. 

5.  Where,  upon  the  pavmentof  the  money  into  court,  the  request 
contains  a  statement  in  the  Form  B.  of  regulations  two  and  £reo, 
the  following  regulations  shall  apply : — 

(a)  If  the  plaintiff  accepts  the  sum  paid  in  in  satisfaction,  ho  or 

iiis  solicitor  shall  lodge  at  the  bank  a  notice,  entitled  with  the 

letter,  number,  and  short  title  of  the  action,  and  in  the  following 

form : — 

"  Take  notice  that  the  sum  paid  in  herein  has  been  accepted 

by  the  above-named  [name  of  party]  in  satisfaction,  and 

that  I  have  given  due  notice  of  my  acceptance  thereof." 

Such  notice  shall  be  suflScient  evidence  to  the  bank  of  compliance 

by  the  plaintiff  with  all  the  conditions  entitling  him  under  Ord. 
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XXn.  to  have  the  sum  in  question  paid  out  to  him,  and  Buch    Contentioiu 
notice  being  lodged,  the  money  will,  on  request,  be  paid  out  to  the      Bmiiieif. 
party  mentioned  in  such  notice,  or  on  his  written  authority  to  his 
solicitor. 

(6)  Unless  such  a  notice  as  is  above-mentioned  is  lodged  at  the 

bank,  the  money  will  not  be  paid  out  except  on  production  at 

the  bank  of  an  order  of  the  court,  or  a  judge. 

6.  Where,  upon  the  payment  of  the  money  into  court,  the  request 
contains  a  statement  in  the  Form  C.  of  regulations  two  and  three, 
if,  after  the  cause  or  matter  has  been  finally  disposed  of,  the  party 
who  paid  the  money  in  is  entitled,  imder  Ord.  XXXI.  rule  27,  to 
have  the  money  paid  out  to  him  the  taxing  officer  shall,  on  the 
taxation  of  the  costs,  give  to  such  party  a  certificate  that  he  is  so 
entitled ;  and  upon  production  of  such  certificate  at  the  bank,  unless 
an  order  restraining  the  payment  out  of  court  has  previously  been 
lodged  at  the  bank,  the  money  mentioned  in  the  certificate  will  on 
request  be  paid  out  to  the  party  mentioned  in  the  certificate  as 
entitled  thereto,  or  on  his  written  authority  to  his  solicitor.  Except 
as  above  provided,  where,  upon  the  payment  of  the  money  into 
court,  the  request  contains  a  statement  in  either  of  the  Forms  C.  or 
D.,  the  money  will  not  be  paid  out  except  on  production  at  the 
bank  of  an  order  of  the  court  or  a  judge. 

7.  On  bespeaking  payment  out  of  court  of  money  paid  in  on  a 
notice  or  pleading,  tne  original  receipted  notice  or  pleading  must 
be  lodged  at  the  bank. 

8.  Where  money  is  to  be  paid  out  under  an  order  or  authority, 
on  bespeaking  the  payment  out  the  order  or  authority  must  bo 
lodged  at  the  bank,  and  after  having  been  examined  by  the  bank 
must  be  filed  in  the  Filing  Department  of  the  Central  Office ;  and 
a  certificate  of  its  having  oeen  so  filed  must  be  lodged  at  the  bank 
on  receiving  the  cheque. 

9.  Every  authority  for  the  payment  of  money  out  of  court  must 
be  attested  by  a  witness,  whose  residence  and  description  must  be 
added  to  his  attestation. 

10.  Each  sum  paid  into  court  shall,  as  regards  its  payment  out 
of  court,  be  deemed  (when  the  time  for  pajrment  out  arrives)  to  bo 
money  standing  to  tne  credit  of  the  masters. 

11.  All  payments  out  shall  be  authorized  by  cheques  upon  the 
bank,  fillea  m  by  the  bank,  and  drawn  in  favour  of  the  party 
claiming  to  receive  the  money.  One  clear  day  shall  be  allowed  for 
the  preparation  of  the  cheque  and  it  shall  be  signed  by  one  of  the 
masters,  and  made  payable  to  order,  crossed  specially  or  generally, 
and  marked  **  not  negotiable." 

12.  Whenever  the  cheque  is  required  to  be  drawn  in  favour  of 
any  person,  not  a  solicitor  of  the  supreme  court,  the  bank  may 
require  him  to  be  identified  by  a  solicitor.  If  such  person  shall  be 
represented  in  the  cause  or  matter  by  a  solicitor,  the  identifying 
solicitor  must  be  such  solicitor ;  and  in  case  a  solicitor  on  requiring 
the  cheque  to  be  made  payable  to  himself,  or  on  identifying  any 
person  receiving  such  cheque,  shall  not  be  known  at  the  bank,  the 
bank  may,  at  Sieir  discretion,  require,  on  delivery  of  the  cheque, 
the  production  by  such  solicitor  of  his  annual  certificate. 

13.  Where  an  order  directs  that  money  paid  into  court  is  to  be 
invested,  the  master  to  whom  the  cause  or  matter  is  assigned,  shall, 
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^'^itntiaM    in  the  caae  of  an  iiiTeetmeiit,  direct  the  bank  to  iiiTest  sach  monej 
'*  '  in  the  secoritiee  mentioned  in  the  order,  and  to  pay  the  money 

neceeeaiy  for  such  inTestment  to  the  goremment  broker,  condition- 
ally, npon  his  causing  the  secnritiee  to  be  transferred  to  the  credit 
of  the  masters  or  persons  named  in  the  order  or  direction ;  and  the 
said  direction  shall  specify  the  title  of  the  cause  or  matter  to  the 
credit  of  which  the  securitiee  purchased  is  to  be  placed  in  the  books 
of  the  bank. 

14.  The  bank,  on  receipt  of  a  direction  to  inyest,  shall  cause  the 
securities  mentioned  therein  to  be  purchased  in  the  name  of  the 
masters,  or  other  persons  mentioned  in  the  direction,  and  shall 
reoeiTe  and  retain  the  certificate  issued  by  the  body  corporate,  or 
company,  in  whose  books  the  securitiee  purchased  are  r^iistered, 
and  the  said  certificate  shall  be  sufficient  eridenoe  for  all  purposes 
that  the  purchase  of  such  securitiee  has  been  actually  miule ;  and 
the  securities  so  purchased  shall  be  placed  in  the  books  of  the  bank 
to  the  same  credit  as  that  to  which  the  money  was  paid  in,  unless 
the  order  of  the  court  or  a  judge  otherwise  directs. 

15.  The  diyidends  on  the  securitiee  nurchased  shall,  as  and  when 
the  same  respectiyely  are  received,  or  become  due,  be  placed  in  the 
books  to  the  same  credit  as  that  to  which  the  money  was  originally 
paid  in. 

16.  When  securities  are  to  be  sold,  the  master  to  whom  the  cause 
or  matter  is  assigned  shall  direct  the  bank  to  receive  the  proceeds  of 
the  sale,  and  place  the  same  to  the  credit  of  such  cause  or  matter, 
and  the  bank  shall,  upon  receipt  of  the  necessary  direction,  cause 
the  necessary  sale  to  be  carried  out  and  the  proceeds  of  such  sale  to 
be  placed  to  the  credit  of  the  cause  or  matter  mentioned  in  the 
direction. 

17.  The  books  kept  by  the  bank  relating  to  payments  of  money 
into  and  out  of  couii;  shall  be  open  at  all  tmies  for  inspection  by  the 
masters ;  but  no  other  person,  not  belonging  to  the  bank,  shall  be 
entitled  to  inspect  such  books  without  tibie  written  authority  of  a 
master. 

18.  In  any  case  in  which  an  affidavit  is  required,  an  office  copy 
must  be  produced  at  the  bank.  AU  forms  to  be  used  under  these 
regulations  shall  be  framed  by  the  masters,  with  the  approval  of  the 
Governor  and  Company  of  the  Bank  of  England. 
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CosU  [see  pp.  471—472]. 

Higher  Scale.  Lower  Scale.    Contdlltioill 
Wbits,  Sumxonses,  and  Wabeahts.  £  t.  d,       £  t,  d.      Businetf, 

Writ  of  sammons  for  the  commencement  of  any 

action 0  13    4        0    6    8 

And  for  indorsement  of  claim,  if  special    •     0    6    0        0    6    0 

Concurrent  writ  of  sammons 0    6    8        0    6    8 

Renewal  of  a  writ  of  sammons 0    6    8        0    6    8 

Notice  of  a  writ  for  service  in  lien  of  writ  out  of 

iurisdiction    0    5    0        0    4    0 

Writ  of  inquiry    1     1     0        1     1    Q 

Writ  of  mandamus 110        0  10    0 

Orperfolio  0     14        0    14 

Wnt  of  subpoena  ad  testificandum  or  duces  tecum.    0    6    8        0    6    8 
And  if  more  than  four  folios,  for  each  folio  beyond 

four    0    14        0    14 

Writ  or  writs  of  subpoona  ad  testificandum  for  any 
number  of  persons  not  exceeding  three,  and  the 
same  for  every  additional  number  not  exceeding 

three 0    6    8        0    6    8 

Writ  of  distring^,  pursuant  to  stat.  6  Vict.  o.  5. .     0  13    4        0  13    4 
Writ  of  execution,  or  other  writ  to  enforce  any 

judgment  or  order  0  10    0        0    7    0 

And  if  more  than  four  folios,  for  each  folio  beyond 

four    0     1     4        0     1    4 

Procuring  a  writ  of  execution  or  notice  to  the 

sheriff,  marked  with  a  seal  of  renewal    0    6    8        0    6    8 

Notice  thereof  to  serve  on  sheriff 0    5    0        0    4    0 

Any  writ  not  included  in  the  above , 010    0        0    7    0 

These  fees  include  all  indorsements  and  copies, 
or  pnecipes,  for  the  officer  sealing  them,  and  at- 
tendances to  issue  or  seal,  except  where  otherwise 
provided,  but  not  the  court  fees. 

Summonses  to  attend  at  judg^es'  chambers •     0    6    8        0    3    0 

Or  if  special,  at  taxing  officer's  discretion,  not  ex- 
ceeding       1     1     0        0  13    4 

Copy  for  the  judge,  when  required 0    2    0        0    2    0 

Or  per  folio  0    0    4        0    0    4 

Originating  summons  for  proceedings  in  diamben 
in  the  Chancery  Division  at  taxing  officer's  dis- 
cretion, not  exceeding 1     1     0        1     1     0 

And  attending  to  get  same  and  duplicate  sealed, 
and  at  the  proper  office  to  file  duplicate  and  get 

copies  for  service  stamped 0  13    4        0  13    4 

Copy  for  the  judge 0    2    0        0    2    0 

Or  per  folio  0    0    4        0    0    4 

Indorsing  same  and  copies  under  Ord.  LV.  r.  22..     0    6    8        0    6    8 

SSBVIOES  AND  NOTIOBS. 

Service,  or  filing  in  lieu  of  service,  of  any  writ, 
summons,  warrant,  interrogatories,  petition, 
order,  or  notice  on  a  party  who  has  not  entered 
an  appearance,  and  if  not  authorized  to  be  served 
by  iK>8t 0    5    0        0    5    0 
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If  senrcd  mt  m  distance  of  more  tlum  two  miles  frooi 

the  D«arc«t  place  of  biuine«y  or  dfioc  of  the 

■olicitor  ficmng  the  aune,  for  eadi  mile  hejxmd 

suidi  tiro  miles  therefrom  0     1     0         0     1    0 

"Where,  in  consequence  of  the  diwtanre  of  the  party 

to  be  flenred,  it  is  proper  to  effect  sn^  serrice 

through  an  agent  'other  than  the  London  agent}, 

for  corrcfiponaence  in  addition 0     7     0         0    7    0 

Where  more  than  one  attendance  is  neceasarj  to 

effect  service,  or  to  ground  an  application  for 

fsubfetitutcd  K-rrice,  sw:h  further  ailowanoe  maj 

be  made  as  the  taxing  officer  ffhall  think  fit. 
For  serrice  out  of  the  jurisdiction  such  allowance 

is  to  be  made  as  the  taxing  officer  shall  think  fit. 
Benrice  where  an  appearance  has  been  entered  on 

the  solicitor  or  partj 0     2     G         0    2    6 

Or  if  authorized  to  be  senred  by  post 0     1     6         0     1    6 

Where  anj  writ,  order,  and  notice,  or  anj  two  xd 

them,  hare  to  be  served  together,  one  fee  only 

for  serrice  is  to  be  allowed. 
In  addition  to  the  above  fees,  the  fdlowing  allow* 

ances  are  to  be  made : — 
As  to  writs,  if  exceeding  two  folios,  for  copy  for 

service,  per  folio  beyond  such  two  0     0     4         0     0    4 

As  to  summons  to  attend  at  the  judges*  chambers, 

for  each  copy  to  serve 0     2     0         0     1     0 

Or  per  folio  0     0     4         0     0    4 

As  to  notices  in  proceedings  to  wind  up  companies, 

for  preparing  or  filling  up  each  notice  to  cnsditDrs 

to  attend  and  receive  debts,  and  to  contributDries 

to  settle  list  of  contributories 0     1     0         0     1     0 

And  fur  preparing  or  filling  up  each  notice  to  con- 
tributories to  be  Borv'cd  with  a  general  order  for 

a  call,  or  an  order  for  payment  of  a  call 0     I     0         0     1     0 

And  for  drawing  notico  to  be  served  on  contribu- 

toricH  or  creditorH  of  a  meeting,  per  folio   0     1     0         0     1     0 

For  each  copy  of  the  last- mentioned  notice  to  serve, 

per  folio 0     0     4         0     0    4 

For  preparing  or  filling  up  for  service  in  any  other 

cause  or  matter,  each  notice  to  creditors  to  prove 

claims,  and  each  notice  that  cheques  may  be 

received,  specifying  the  amount  to  be  received 

for  principal  and  interest,  and  costs,  if  any  ....     0     1     0         010 
For  preparing  notico  to  produce  on  the  trial  or 

hearing  of  an  action,  or  notice  to  admit 0     7     G         0     5     0 

If  special  or  necessarily  lone,  such  allowance  as 

the  taxing  ofiicer  shall  thiii^L  proper,  not  exceed- 
ing per  folio 0     1     0         0     0    8 

And  for  each  copy,  such  allowance  as  the  taxing 

officer  shall  think  proper,  not  exceeding  per  folio    0     0     4         0     0     4 

For  preparing  notico  of  motion 0     5     0         0     3     0 

Or  per  folio   0     1     0         0     1     0 

Copy  for  service  0     1     0         o     1     0 

Or  per  folio  0     0     4         0     0     4 

For  preparing  any  necessary  or  proper  notice,  not 

otherwiso  provided  for,  or  any  aemand,  pursuant 

to  Ord.  VII.  rr.  1  and  2     0     1     G         0     I     6 
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Or  if  special,  and  nooessarilj  exceeding  three  folioe, 

for  preparing  same,  for  each  folio  beyond  three..     0     10        0    10 
And  for  each  copy  for  service,  per  folio,  beyond 

such  three 0    0    4        0    0    4 

Copies  for  service  of  interrogpatories  and  petitions, 

and  of  orders  with  necessary  notices  (if  any)  to 

accompany,  per  folio 0    0    4        0    0    4 

Except  as  otherwise  provided,  the  allowances  for 

services  include  copies  for  service. 
Where  notice  of  filing  affidavits  is  required,  only 

one  notice  is  to  be  allowed  for  a  set  of  affidavits 

filed,  or  which  ought  to  bo  filed  together. 
In  proceeding^  to  wind  up  a  company,  the  usual 

charges  relating  to  printing  shall  be  allowed  in 

lieu  of  copies  for  service,  where  the  fee  for  copies 

would  exceed   the    charges  for  printing,   and 

amount  to  more  than  3/. 
Where  any  appointment  is  or  ou^ht  to  be  adjourned, 

service  of  a  notice  of  the  adjournment,  or  next 

appointment,  is  not  to  be  allowed. 

Afpeabakces. 

Entering  any  appearance 0    6    8        0    C    8 

If  entered  at  one  time,  for  more  than  one  person, 

for  every  defendant  beyond  the  first    0    2    0        0     1     0 

If  a  person  appearing  to  a  writ  of  summons  to 
recover  land  limits  his  defence  by  his  memo- 
randum of  appearance,  in  addition  to  the  above      0    6    8        0    C    8 

iNSTBucnoys. 

To  sue  or  defend 0  13 

For  statement  of  claim  or  special  case    2    2 

For  indorsement  of  writ  of  summons  when  no 

further  statement  of  claim 1     1 

For  orig^inating  summons  68.  8J.,  or  not  to  cxcoed  1     1 

For  defence  or  further  defence ; 0  13 

For  counter-claim    0  13 

For  reply  when  defendant  sets  up  a  counter-claim  1     1 

For  reply  or  further  reply  in  any  other  case  with 

or  without  joinder  of  issue 0  13 

For  confession  of  defence  0  13 

For  joinder  of  issue  without  other  matter 0  13 

For  special  petition,  any  other  pleading  (not  being 
a  summons),  and  interrogatories  for  examina- 
tion of  a  party  or  witness 0  13 

To  amend  any  pleading 0  13 

For  affidavit  in  answer  to   interrogatories,   and 

other  special  affidavits   0    G 

To  appeal  ag^ainst  order  of  court  or  judge,  and  to 

appear  thereon 1     1 

To  add  parties  by  order  of  court  or  judge 0  13 

For  counsel  to  advise  on  evidence  when  the  evidence 

in  chief  is  to  be  taken  orally 0    6 

Or  not  to  exceed 1     1 

For  counsel  to  make  any  application  to  a  court  or 

judge  where  no  other  brief  0  10    0        0    G    8 
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For  brief  on  motion  for  special  injnnciio>n l     i    o       0  13  4 

For  brief  on  hearing  or  trial  of  action  upon  notice 
of  trial  or  notice  for  judgment  given,  whether 
such  trial  be  before  a  judge,  wiSi  or  without  a 
jury,  or  before  an  official  or  special  referee,  or 
on  trial  of  an  issue  of  fact  before  a  judge,  com- 
missioner,   or    referee,    or   on   assessment    of 

damages    2     2    0        1    1   0 

For  such  brief,  and  for  brief  on  the  hearing  of  an 
appeal  when  witnesses  are  to  be  examined  or 
cross-examined,  such  fee  may  be  allowed  as  the 
taxing  officer  shall  think  fit,  naving  regard  to  all 
the  circumstances  of  the  case,  and  to  other  al- 
lowances, if  any,  for  attendances  on  witnesses 
and  procuring  evidence. 
The  fees  for  instructions  for  brief  are  to  apply  to  a 
hearing  on  further  consideration  in  court  only 
whore  an  order  for  accounts  and  inquiries  waa 
made  without  such  hearing  or  trial,  as  above 
mentioned. 

DnAMisQ  FLEADn?as  and  otheb  Docuicszrrs. 

Statement  of  claim X      1     0        OlOO 

Or  per  folio 0     1     o        0    1   C 

Defence.. 0  10     0        0    50 

Orperfoho 0     1     o        0    1   « 

Ck)unter-claim X      1     0        0    5  C 

OrperfoUo  0     10        0    1   e 

Keply,  with  or  without  joinder  of  issue,  confession 
of  defence,  jouidor  of  issue  without  other  matter, 
and  any  other  pleading  (not  being  a  petition  or 
summons)  and  amendments  of  any  pleading  ....      010     0        0    5  C 

OrperfoHo 0     1     o        0    l( 

Particulars,  breaches  and  objections,  when  required, 

and  one  copy  to  deliver 0     6     8         0    6( 

Or  such  amount  as  the  taxing  officer  shall  think  fit, 

not  exceeding  per  folio 0     1     o         0    0? 

If  more  than  one  copy  to  be  deliveied,  for  each 

other  copy,  per  folio 0     0     4 

Special  case,  whether  original  or  in  an  action,  affi- 
davits in  answer  to  interrogatories  and  other 
special  affidavits,  special  petitions  and  interroga- 
tories, per  folio 0      1     o 

Brief,  on  trial  or  hearing  of  cause,  issue  of  fact, 
assessment  of  damages,  examination  of  wit- 
nesses, special  case  and  petition  before  a  court  or 
judge,  sheriff,  commissioner,  referee,  examiner, 
or  officer  of  the  court,  when  necessary  and  proper 
in  addition  to  pleadings,  including  necessary  and 

proper  observations,  per  folio    0     x     0         o     I    ( 

Bnef  on  application  to  add  parties 010     0         o    6    i 

Or  per  folio  0     1      o         0     1    ( 

Brief  on  further  consideration,  per  sheet  of  10  folios    0     6     8         0    6$ 
Accounts,  statements,  and  other  documents  for  the 
judges'  chambers,  when  required,  not  exceeding 
pwfoUo 0     10         0     0    8 


0    0   i 
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Adyertiflements  to  be  signed  by  judge's  clerk,  in- 
cluding attendance  therefor 0  13    4        0    6    8 

Bills  of  costs  for  taxation,  including  copy  for  the 

taxing  officer    0    0    8        0    0    8 

Copiss. 

Of  pleadings,  briefs,  and  other  documents  where 

no  other  provision  is  made,  at  per  folio 0    0    4        0    0    4 

Where,  pursuant  to  rules  of  court  any  pleading, 

special  case  or  petition  of  right,  or  evidence  is 

printed,  the  solicitor  of  the  party  printing  shall 

bo  allowed  for  a  copy  for  the  printer  (except 

when  made  by  the  officer  of  the  court),  at  per 

folio    0    0    4        0    0    4 

And  for  examining  the  proof  print,  at  per  foHo  ..002        002 
And  for  printing  the  amount  actually  and  properly 

paid  to  the  printer,  not  exceeding  per  f  oUo   ....     0    1    0        010 
And  in  addition  for  every  20  beyond  the  first  20 

copies,  at  per  folio 0    0    1        0    0    1 

And  where  any  part  shall  properly  be  printed  in 

a  foreign  language,  or  as  a  fac-simile,  or  in  any 

unusual  or  special  manner,  or  where  any  altera- 
tion in  the  document  bcnng  printed  becomes 

necessary  after   the  first   proof,   such  further 

allowance  shall  be  made  as  the  taxing  officer 

shall  think  reasonable. 
These  allowances  are  to  include  all  attendances  on 

the  printer. 
The  solicitor  for  a  party  entitled  to  take  printed 

copies  shall  be  allowed,   for  such  number  of 

copies  as  he  shall  necessarily  or  properly  take, 

the  amount  he  shall  pay  therefor. 
In  addition  to  the  allowances  for  printing  and 

taking  printed  copies,  there  shall  be  allowed  for 

such  prmted  copies  as  may  bo  necessary  or  proper 

for  the  following,  but  for  no  other  purposes 

(videlicet) : 
Of  any  pleading  for  delivery  to  the  opposite  party, 

or  filing  in  default  of  appearance 

Of  any  special  case  for  filing    

Of  any  petition  of  right  for  presentation,  if  pre- 
sented in  print,   and  for  the  solicitor  of  the 

treasury,  and  service  on  any  party 

Of  any  pleadins-,  special  case,  or  petition  of  right, 

for  the  use  of  the  court  or  judge 

Of  any  affidavit  to  be  sworn  to  in  print 

And  of  any  pleading,  special  case,  petition  of  right, 

or  evidence  for  tbe  use  of  counsel  in  court,  and 

in  country  agency  causes  when  proper  to  be  sent 

as  a  close  copy  for  the  use  of  the  country  solicitor, 

at  per  folio    0    0    3        0    0    2 

Such  additional  allowances  for  printed  copies  for 

the  court  or  judge,  and  for  counsel,  are  not  to 

be  made  where  written  copies  have  been  made 

previously  to  printing,  and  are  not  in  any  case 

to  be  made  more  than  once  in  the  progress  of  tJie 

cause. 

D.  Q  Q 
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dose  copied,  whether  printed  or  written,  Aie  not  to 

be  allowed  as  of  coarse,  bnt  the  aUowanoe  is  to 

depend  on  the  proprietj  of  making  or  sending 

the  copies,  whicn  in  each  case  is  to  be  shown 

and  considered  by  the  taxing  officer. 
Inserting  amendments  in  a  printed  oopy  of  anj 

pleading,  special  case,  or  petition  of  ngbt^  whai 

not  reprioted    0    6    0        0    1    0 

Orperfolio  0    0    4        0    0    4 

Pebusals. 

Of  statement  of  claim,  defence,  reply,  joinder  of 
issne,  and  other  pleading  (not  being  a  petition  in 

a  pending  cause  or  matter,  or  summons  other 

than  an  originating  summons),  by  the  solicitor 

of  the  party  to  whom  the  same  are  delivered. . . .     0  13 

Or  per  folio 0    0 

Of  amendment  at  any  such  pleading  in  writing   . .     0    6 

Or  per  folio 0    0 

If  same  reprinted 0  13 

Or  per  f  oho  of  amendment 0    0 

Of  interrogatories  to  be  answered  by  a  party  by 

his  solicitor   0  13 

Or  per  folio 0    0 

Of  special  case  by  the  solicitor  of  any  party  except 

the  one  by  whom  it  is  prepared    0  13 

Or  per  folio  0    0 

Of  copy  order  to  add  parties,  notice  of  defendant's 

claim  against  any  person  not  a  party  to  the 

action  under  Ord.  XVI.  r.  49,  and  of  defendant's 

defence  and  counter-claim  served  on  a  person  not 

a  party  under  Ord.  XXI.  r.  13,  by  the  solicitor 

of  the   party   served   therewith,  and   in  these 

several  cases  the  perusal  of  the  plaintiff's  state- 
ment of  claim  is  also  to  be  allowed  unless  the 

solicitor  has  been  previously  allowed  such  perusal     0  13     4        0    6    8 

Or  per  folio  0     0     4         0    0    4 

Of  notice  to  produce  on  trial  or  hearing  of  action, 

and  notice  to  admit  by  the  solicitor  of  the  party 

served    0  13     4        0    6    8 

Or  (if  to  admit  facts)  under  Ord.  XXXII.  r.  4,  per 

folio 0     10        0     10 

Of  afiidavit  in  answer  to  interrogatories  by  the 

solicitor  of  the  party  interrogating,  and  of  other 

special  affidavits  by  the  soucitor  of  the  party 

against  whom  the  same  can  bo  read,  per  fouo  ..004        004 

Attendances. 

To  obtain  consent  of  next  friend  to  sue  in  his  name 

or  of  a  guardian  ad  litem    , 0  13     4         0     6    8 

To  deliver,  or  file  in  lieu  of  delivery,  any  pleading 

(not  being  a  petition  or  summons)  and  a  specif 

case     0    6     8         0     3    4 

To  inspect,  or  produce  for  inspection,  documents 

pursuant  to  a  notice  to  admit   0  13     4         0     6    8 

Or  per  hour 0     6     8         0     6     8 
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To  examine  and  sign  admissioiiB • 0  13    4        0    6    8 

To  inspect,  or  produce  for  inspection,  docnments 

referred  to  in  any  pleading,  notice  in  lieu  of 

pleading,  or  affidavit,  pursuant  to  notice  under 

Ord.  XXil.  r.  14    0    6    8        0    6    8 

Or  per  hour • 0    6    8        0    6    8 

To  obtain  or  give  any  necessary  or  proper  consent  .068  068 
To  obtain  an  appointment  to  examme  witnesses  ..068  068 
On  examination  of  witnesses  before  any  examiner, 

commissioner,  officer,  or  other  person ••     013    4        0  13    4 

Or  according  to  circumstances,  not  to  exceed    ...•220        220 

Or  if  without  counsel,  not  to  exceed   •....     3    3    0        3    3    0 

On  deponents  being  sworn,  or  by  a  solicitor  or  his 

clerk  to  be  sworn,  to  an  affidayit  in  answer  to 

interrogatories  or  other  special  affidavit 0    6    8        0    6    8 

On  a  summons  at  judges' cnamben.......* 0    6    8        0    6    8 

Or  according  to  circumstances,  not  to  exceed    ....     1     1    0        110 
In  the  Chancery  Division,  all  allowances  for  at- 
tending at  the  judges'  chambers  are  to  be  by 

the  judgpe  or  chief  dork  as  heretofore. 
To  file  chief  clerks'  and  taxing  masters'  certificated, 

and  get  copy  marked  as  an  office  copy    0    6    8        0    6    8 

On  counsel  with  brief  or  other  papers — 

If  counsers  fee  one  g^uinea    • 0    6    8        0    3    4 

If  more  and  under  five  guineas • •     0    6    8        0    6    8 

If  five  guineas  and  under  twenty  guineas 0  13    4        0    6    8 

If  twenty  guineas    • 1     1     0        0  13    4 

If  forty  gumeas  or  more 2    2    0  — 

On  consultation  or  conference  wiUi  counsel  0  13    4        0  13    4 

To  enter  or   sot   down  action,  special  case,    or 

appeal,  for  hearing  or  trial 0    6    8        0    6    8 

In  court  on  motion  of  course  and  on  counsel  and 

for  order    • 0  13    4        0  10    0 

To  present  petition  for  order  of  course  and  for 

Older 0  13    4        0  10    0 

In  court  on  evexj  special  motion,  each  day   0  13    4        0    6    8 

On  same  when  heard  each  day •     0  13    4        0  13    4 

Or  according  to  circumstances,  not  to  exceed  ...,220  220 
On  special  case,  or  special  petition,  or  application 

adjourned  from  the  judges'  chambers,  when  in 

the  special  paper  for  the  day,  or  likely  to  be 

heard 0  10    0        0    6    8 

On  same  when  heard 1     1    0        0  13    4 

Or  according  to  circumstances,  not  to  exceed  ....  220  220 
On  hearing  or  trial  of  any  cause,  or  matter,  or 

issue  of  fact,  in  London  or  Middlesex,  or  the 

town  where  the  solicitor  resides  or  carries  on 

business,  whether  before  a  judge  with  or  with- 
out a  jury,  or  commissioner,  or  referee,  or  on 

assessment  of  damages,  when  in  the  paper 0  10    0        0  10    0 

When  heard  or  tried  110        0  13    4 

Or  according  to  circumstances,  not  to  exceed  ....  3  3  0  330 
When  not  m  London  or  Middlesex,  nor  in  the 

town  where  the  solicitor  resides  or  carries  on 

business,  for  each  day  (except  Sundays)  he  is 

neoessarily  absent » 3    3    0        3    3    0 

qq3 
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£  f .    dL       £    f .  ^ 

«m1  d«7,  ias^B^sx  Sn^v :     1     1     •        110 

Or  a  ikjft  v.'b^rVjF  L&t  tA  vs^ts^  <a  Bore  tiaaa  cae 

tmJ  or  m^'iMi «  '  T  as  tie  n^  tane  sad  fJary,  m 

«MikQfeMr    Ill     €         110 

Tbe  fz^^sMi  ia  «Beli  caatto  be  Ettesbtr  dSriAed. 

To  bag  jmd^Brfgrt  wbcB  ms  ad/jmmd    tlS    4        0    €    S 

Or  iMMordirz  Uj  firrvmmaaetm 1     1     •        0  13    4 

To  diJiTcr  p^pss*    vbes  requred,  for  tbe  aie  cf 

s  jtvl«r»r  prkir  to  s  beazisf 0    6     S        •    €    S 

If  BiC«%  tbia  one  j lilies 0  13     4        •  IS    4 

On  taxation  of  s  bin  of  oofta 0    €    8        •    6    S 

Or  a^xx/rdixijBr  to  cxmrnucaiKca,  iwl  to  exceed   ....     22    0        220 
Unl«H  tbe  auDe  iball  neoenazilT  ocjtupj 

timer  that  tbe  taxing  offioer  uaH 

amount  inadequate,  m  wbidi  eaae  be  maj  aDaw 

ancb  fartber  fee  aa  beaball  tbink  proper. 
In  aetiona  and  matten  for  pmpuaee  witkin  the 

oognizanoe  of  tbe  Comt  of  Cbaaecfj  bef oie  the 

principal  act  came  into  operation,  aoeb  fartber 

fee  aa  tbe  taxing*  oflSoer  maj  tbink  fit,  not  ex- 

oeeding*  tbe  aUowaoeea  beretofore  made. 

To  obtain  or  gire  an  imdertaking'  to  appear 068        0    68 

To    pnmmt   a   apecial    petition,    ami  lor  aame 

anawered   0    6    8        0    6    8 

On  printer  to  insert  adrertiaeoient  in  Grazette  ....     0    6    8        068 
On  printer  to  insert  aame  in  otber  papeca,  eacb 

printer 0    6    8  — 

Or  every  two    —  0    6    8 

On  regintrar  to  oertifj  tbat  a  cauae  set  down  ia 

scttk*d,  or  for  anj  reason  not  to  oome  into  tbe 

paper  for  hearing    0     6     8        0    6    8 

For  an  order  drawn  up  bj  chief  clerk,  and  to  get 

same  entered    0     6     8        0    6    8 

On  couiiH*.'!  U)  procure  certificate  that  cause  proper 

to  be  heard  aa  a  short  cause,  and  on  registrar  to 

mark  wiine  , 0     6    8        0    6    8 

To  mark  Cfiiiveyanciog  counsel  or  taxing  master  ..068        068 
For  preparing  and  drawing  up  an  order  made  at 

chambers  in  proceedings  to  wind  up  a  company 

and    attending    for    same,    and    to    get  same 

entered  0  13    4        0  13    4 

And  for  en  grossing  every  such  order,  per  f oho....     0    0     4         0    0    4 
NoTK. — An  order  of  course  means  an  order 

made  on  an  ex  parte  application,  and  to  which  a 

party  is  entitled  as  of  right  on  his  own  statement 

iind  at  his  own  risk. 
To  examine  an  abstract  of  title  with  deeds,  per 

hour,  in  a  cause  or  matter 0  10     0         0  10    0 

To  produce  deeds  for  such  purpose,  per  hour    ....     0    6     8        068 

Oaths  ajxh  Exhibits. 

Commissioners  to  take  oaths  or  affidavits.  For 
every  oath,  declaration,  affirmation,  or  attesta- 
tion upon  honour  in  London  or  the  country  ....     0     1     6         016 
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Higher  Scale.  Lower  Scale.     Contentioill 

£    t.  d,     £    i,  d,      BnsineM. 


The  solicitor  for  preparing  each  exhibit  in  town 

or  country 0     10        0     10 

The  commissioner  for  marking  each  exhibit 0    1    0        0    1    0 

Tbbh  Fees. 

For  every  term  commencing  on  the  da^  the  sittings 
in  London  and  Middlesex  of  the  High  Court  of 
Justice  oommence,  and  terminating  on  the  day 
preceding  the  next  such  sittings,  in  which  a  pro- 
ceeding in  the  cause  or  matter  by  or  affecting 
the  ptuty,  after  appearance  entered,  shall  take 
place 0  16    0        0  15    0 

And  further,  in  country  agency  causes  or  matters, 
for  letters 0    G    0        0    6    0 

Where  no  proceeding  in  the  cause  or  matter  is 
taken  wmch  carries  a  term  fee,  a  charge  for 
letters  may  be  allowed,  if  the  circumstances  re- 
quire it. 

In  addition  to  the  above  an  allowance  is  to  be  made 
for  the  necessary  expense  of  postages,  carriage 
and  transmission  of  aocuments. 


llil 
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ABANDONMENT  of  wiU  abolished,  114. 

ABATEMENT, 
of  action,  383. 
pleas  of,  abolished,  402. 

ABSENTEES, 

affidavits  of,  315. 
citing,  342. 

ACKNOWLEDGMENT, 

at  time  of,  attestation  must  be,  51. 

constmctive,  46. 

mere  prodaotion  of  will  to  witnesses  is  not,  46. 

must  not  be  separately,  47. 

of  attestation  is  bad,  52. 

of  wills,  43  et  acq. 

ACTING  before  probate,  161. 

ACTIONS, 

abatement  of,  383. 
compromise,  406. 

form  and  commencement,  357,  358. 
pleadingps  in,  384. 

probate  proves  executor's  title  in,  161 . 
revocation,  for,  of  grants,  358. 
citations  in,  365. 

AD  COLLIQENDA  BONA  grants,  297. 

ADDITIONS  after  signature  to  will,  42. 

ADDRESS,  indorsement  of,  action,  363. 

ADJOURNMENT  of  motion,  305. 

ADMISSIBILITY  of  affidavits,  316. 

ADMISSIONS,  trial,  420. 

ADMINISTRATION, 
actions,  358. 
ad  litem,  citation  before,  346. 

judge,  appointment  by,  353. 
administrators  cannot  transmit,  182. 
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i  ADMINISTRATION— «)if/i«i<«/. 

I  agents,  grants  to,  198. 

liabiliticfl  of,  198. 
ante-nuptial  creditors,  230. 
applications  for,  in  common  form,  253. 
I  assets  of  foreigner  here,  233. 

\  assigning  right  to,  193. 

I  attorney,  to,  in  common  form,  263. 

bankrupt  creditors,  227. 
bond,  265. 

affidavits,  316. 
I  applications  r^,  277. 

assigning,  273. 
attestation,  277. 
breach,  274. 

failure  of  grantee  to  act,  268. 
g^rants  to  attorneys,  269. 
husband,  269. 
joint,  269. 
liabiHtj  on,  276. 
minors,  269. 

preparation  of  rules,  277. 
recent  law,  269. 
rules,  267,  277. 

security,  reducing  amount  of,  270. 
suing  on,  275. 
sureties,  277. 

when  required,  268. 
wife,  269. 
wiU  lost,  269. 
claim  to,  onus  of  proof,  191. 
common  form  inventoiy,  272. 
common  form,  value  of  estate,  272. 
eomniorientcif  192. 
creditors,  to,  222. 
affidavits,  223. 

of  debt,  222. 
assignees,  claim  of,  228. 
costs,  231. 
equity,  in,  227. 
grantee,  ejecting,  230. 

must  be  a  creditor,  226. 
joint  assignees,  227. 
next  of  kin,  230. 
nominees,  228. 

personal  representatives  prevent,  230. 
special  and  simple  contract  debts,  223 
Statute  of  Limitations,  223. 
divorce  of  husband,  205. 
domicile  follows,  238. 
equal  rights,  191. 
executor* s  agent,  power  of,  197. 

by,  requires  probate  to  be  taken,  167. 
felon* s  estate,  of,  287. 
forms  of  grants,  182. 
grants  of,  district  registrars*  rules,  263. 
grants  of,  follow  powers,  198. 
husband,  to,  under  wife's  will,  194. 
infants,  to  guardians  of,  191. 
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ADMINISTRATION— (wi/twMrrf. 
intestacies,  under,  182. 

bankruptcy  of  applicant,  216. 
co-administrator  unsiiccesaful,  202. 
ctmtmorienUSf  204. 

equal  rights,  213. 

father' s  claim,  211. 

grandfather's  and  grandmother's  claim  to,  212. 

grant  follows  interest,  201. 

husband's  survival  necessary,  203. 

interest,  214. 

kin  of  half  blood,  212. 

next  of  kin  at  testator's  death,  213. 

issue  of  brother,  211. 
second  wife,  201. 

succession,  order  of  administration,  217. 
wife's  separate  estate,  202. 
joint,  219. 

letters  of,  lien  on,  282. 
letters  of,  lost,  292. 
limited  grants,  198. 
married  women's  wills,  under,  192. 
mortgagees,  to,  223. 
next  of  kin,  by,  209. 

by,  daughter's  estate,  to,  209. 
by,  son's  estate,  to,  209. 
nominees,  to,  under  power,  194. 
oath,  administrator,  of,  in  common  form,  265,  262. 

under  special  power,  264. 
pendente  lite^  360. 

administrator,  costs  of,  462. 
duty,  364. 

jud^e,  appointments,  by,  353. 
motions,  361. 
necessity  for,  362. 
oath  of  administration,  364. 
person  appointed,  362. 
security,  by,  364. 
who  may  apply  for,  362. 
probate  and,  distinction  between,  266,  367. 

prevents,  166. 
protection  order,  citation  of  husband,  206. 
purchaser  of  debts,  to,  229. 
retractation  must  preciede,  when?  167. 
rules  in  common  form,  262. 
severs  chain  of  representation,  146. 
special  power,  under,  264,  297. 
sureties,  to,  224. 
trade  liabilities,  of  estate,  226. 
trustees,  to,  194. 
under  letters  of  attorney,  196. 

Lord  Campbell's  Act,  192,  261. 
widow,  by,  intestacy,  206. 
court's  discretion,  207. 
cruelty  of,  objection,  208. 
lunacy,  206. 

objection  against,  206,  207. 
renunciation,  affidavit,  206. 
right  of,  barred,  206. 
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A  DMINISTBATION--<!Ofi<iiiaMtf. 

unauthorized,  181. 
undertaken,  to,  231. 
wife,  to,  protection  order,  204. 
with  will  annexed,  182. 

chain  of  representation,  200. 

common  form,  in,  368. 

executors,  186. 

interest,  190. 

next  of  kin,  190. 
right  of,  to,  190. 

representation,  189. 

residuary  legatees,  185. 

superior  capacity  selected,  187. 

who  selected,  184. 

ADMINISTRATRIX,  grant  on  death  intestate  of,  204. 
ADVERTISEMENTS,  presumption  of  death,  on,  293. 

ADYIGE  OF  COUNSEL,  oosts,  476. 

AEFIDAVrrS,  310. 
abroad,  311. 
absentees,  315. 

accuracy  and  precision  important,  314. 
admissibility  m  chambers,  318. 
administration  bond,  316 
applicants*,  description  of,  314. 
attendance  of  deponents,  319. 
authentication,  form  and  contents,  317. 
bigamy,  when  proveable  by,  315. 
certificates,  by  exhibits  marking,  318. 
citing  heir-at-law,  359. 
consent,  on,  318. 
contents  and  costs,  316. 

sworn  abroad,  312. 
contentious  business,  319. 
creditors,  b^  administration,  223. 
cross-examination  of  deponents,  318. 
death,  of,  255. 

commorientesy  316. 
domicile  and  property,  244. 

form.     See  Appendix, 
evidence  by,  316. 
filing,  317. 
foreign  wills,  242. 
fulness,  315. 
illiterate  persons,  317. 
inland  revenue  commissioners,  for,  266. 
instructions  for  will,  of,  314. 
insufficiency  of,  318. 
intentions,  caveat,  350. 
interlineations,  &c.,  317. 
interrogatories,  416. 
irregularity  in  form  of,  318. 
joint,  317. 

military  service,  126. 
motions  for  attachment,  329. 
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AFFIDAVITS— «w««M«rf. 
notice  of  trial,  319. 
ordersy  ex  parte,  on,  318. 
parties  must  not  swear,  318. 
prerog^tiTe  court,  of,  316. 
presumption  of  death,  293. 
printing,  319. 
receivers,  354. 

rules  for  framing,  in  non-contentious  business,  313. 
scandalous  matter,  317. 
scripts,  396. 
service,  contents,  371. 
solemn  form,  319. 
stamping,  318. 
swearing,  311. 

in  England,  317. 
time,  318. 
title,  316. 
wills,  relating  to,  314. 

AGENCY  COSTS,  476. 

AGENT, 

administration  to,  of  executor,  197. 
executor  may  act  as,  168. 
grant  to,  administration,  198. 
uabilitiee  of,  on  administration,  198. 

AGREEMENT,  renunciation,  160. 

ALIENS,  16. 

executors,  can  be,  132. 
property,  can  hold,  285. 

ALTERATION, 
attested,  42. 
evidence,  75. 

of,  by  declarations,  73. 
execution,  and  intent  require,  76. 
grants  of,  in  common  form,  281. 
interlineations,  &c.,  rules,  31. 

before  1838..  76. 

and  distinction,  68. 
re-swearing  on,  283. 
revocation  of  g^^ants,  and,  283. 
summons,  of,  306. 
undated  vdll,  71. 
unattested  will,  71,  72. 
valid,  71. 
will,  70. 

date,  76. 

of,  after  testator's  death,  43,  71. 

onus  of  proof,  73. 

AMBIGUITIES, 
evidence,  439. 
executors,  136. 
latent,  136. 
patent,  136. 

AMENDMENT,  407. 


caTpatB,  to,  dlation,  ml™,  337. 
citation,  to,  time,  325,  314. 
default  of,  371. 
Londoa,  in,  to  writ,  369. 
improper,  costs,  4TG. 
paper,  of,  77. 

riilm,  31. 
sabpcena,  ta,  nilea,  32S. 

time,  3H. 
Bommoiu,  to,  delttnit  of,  309. 
naming,  to,  336. 

time,  326,  3M. 

APPLICANTS, 

desoriptioQ  of,  311. 

parties  and,  Domeualatara  of,  337 

personal,  264. 

niles.    Stt  Appendix,  499. 

APPLICATIONS, 

district  registries,  at,  i: 
grants,  for,  in  commoD 
probate,  for,  oi  adminL...aw, 
snmmons,  by,  when,  306. 
inolnaiTe,  may  be,  306. 


1  oommon  fonn,  264. 
form,  additional  endeDoe, 


bad,  when,  142. 
oonditional,  112. 
eSeot  of,  143. 
legatees,  bv,  139. 
limited  and  qoalifled,  137. 
nomination,  powffi  of,  130. 
tmaertaintj,  136. 
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ASSIGNEES, 

claimB  of  creditor's,  to  administration,  228. 
joint,  administration  to  creditors,  227. 

ASSIGNING, 

bond,  administration,  273. 
right  to  administration,  193. 

ASSIGNMENT  OF  CAUSES,  364. 

ATTACHMENTS,  328. 
Debtors  Act,  332. 
judgments,  production  of,  330. 
motion  for  affidavits  on,  329. 
Order  XLII.  J.  A.,  329. 
powers  of  court,  330. 
subpoenas  re  testamentary  papers,  324. 
writ,  issue  of,  and  costs,  329. 

ATTENDANCE, 

of  deponents,  affidavits,  319. 

production,  and,  of  testamentary  papers,  320. 

ATTESTATION,  47. 
acknowledgment,  62. 

at  time  of,  51. 
administration  bond,  277. 
blank,  48. 

blind  man's  will,  51. 
bondjide,  56. 
bond,  of,  272. 
clause  omitted  from  probate,  291. 

signature  in,  45. 

wanting,  55. 
corrections,  of,  56. 
creditors  and  executors,  to,  437. 
form  of,  not  reqtiircd,  55. 
imperfect,  51,  55. 
must  be  to  attest,  56. 
papers  pinned  together,  54. 
papers,  separate,  require  separate,  55. 
rules  concerning,  57. 
sealing,  57. 
sig^nature,  must  be  to  attest,  54. 

and  after,  51. 

position  of,  53. 
sundry  writings,  56. 
testator,  in  presence  of,  57. 
witnesses  must  write,  57. 

ATTESTED  ALTERATIONS,  42. 

ATTESTING, 
creditors,  50. 
executors,  50. 
legatees,  49,  50. 
witnesses,  evidence  of,  435. 

forgetfulness,  51. 

wives  and  husbands  of,  434. 


BAiiTABDS,  Tremmlj  grmata,  287. 
BIQAXY,  prored  bj  affidBnt,  nMf  b«,  31 S. 
BLASK, 


BLDTD  TESTATOR, 

•ttcstatiun  of  will,  Bl. 
kuowlcdgo  uid  approtal,  7. 

BOND,  ADMINISTRATION,  2C5,  269. 

■pplicstioD  rt,  'in. 

ami^iii?,  273. 

&tb»UtkiD  of,  272,  2T7. 

bofora  1857.. 270. 

breach,  27*. 

lisbUity  OD,  27fi. 

limited  ood  qieoiftl  granb  on,  277. 

pro  rafJ,  276. 

recciTcra,  ZU. 

■ecuiitj  for  ooata,  471- 

■DiDe  on,  27S. 

wiUTovt,  269. 

BBTTISH  SUBJECTS  domiiolod  &bn«d,  vilb  of,  216. 

C^TSSOSUJt,  gntuti  in  oonmum  fran,  261. 

CAIiENDABS,  Froboto  Conrt,  328. 

OAHOELLATION, 

codidl,  efleot  of,  109. 
intvotion,  86. 
dlEtako,  88. 


Index.  696 


CAVEATS,  334. 

affidavit  of  intention,  350. 
appearance  to,  roles,  337. 
citation,  must  precede,  343. 
clearing  off,  337. 
district  registries,  339. 
heirs- at-law,  336. 
litigation,  when  followed  by,  336. 
lodge,  who  may,  336. 
lodged,  when,  335. 
rules  relating  to,  335. 
warned,  should  always  be,  337. 
withdrawal  of,  336. 

CERTIFICATES,  notarial,  243. 

CESS  ATE,  grants  in  common  form,  261. 

CHAIN  OF  REPRESENTATION, 

administration  severs,  146. 

will  annexed,  with,  200. 
attesting  letters,  of,  effect,  143. 
broken,  never  revives,  155. 
executors,  143. 

not  proving,  is  never  commence,  147. 

surviving,  transmits,  146. 
femes  eoverts^  144. 

CHANCERY,  receivers  in,  353. 

CHANGE, 

of  domicile,  241. 
of  parties,  383. 
of  solicitors,  366. 

CHILD,  en  ventre  sa  mh^e,  distribution,  210. 

CHRISTMAS  DAYS,  time,  344. 

CITATIONS,  339,  342. 

abolished,  how  far,  358,  note, 
absentees,  342. 
accurate,  must  be,  229. 
administration  ad  litems  346. 
appearance  to  rules,  337. 

time,  325,  344. 
avoiding,  344. 
caveats  must  precede,  343. 
consent  obviates  necessity  for,  346. 
contentious  business  in,  343. 
contingent  interests,  345. 
creditors,  341. 
dispensing  with,  341,  345. 
executors,  of,  effect,  151. 
extracting,  343. 
grantees  of,  398. 
heir-at-law,  of,  347  et  seq. 

on  leave,  350. 

affidavit,  359. 
indorsement  of  service,  344. 


! 
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CITATIONS— «Mi/»«ii«f. 

interested  parties  entitled  to,  841. 

intestacy  on,  259. 

lunatics,  committee  of,  345. 

minors,  service  of,  on,  344. 

motions,  340. 

next  of  kin,  340,  346. 

object  of,  340. 

proceedings  on,  rules  in  oontentions  bnsLness,  346. 

Queen's  Proctor,  of,  377. 

rules,  342. 

writ  for  revocation  of  g^rant  accompanies,  365. 

CLAIM,  administration,  to,  onus  of  proof,  191. 
alteration,  395. 
delivery  of,  395. 
denial  of,  399. 
indorsement  of,  363. 
wills,  under,  396. 

CLAUSE  AND  PART  synonymous  terms  in  will,  67. 
CLEARING  off  caveats,  337. 

CODICIL, 

appointment  of  executors  in  will,  how  affecting',  137. 
cancellation,  of,  effect,  109. 
foreign,  proof  of,  238. 
incorporation  bv,  86. 

of  intermeoiate  codidls,  88. 
proof  of  intent,  89. 
reference  by,  date,  110. 
republication  by,  115. 

rules,  31. 
revival  by,  110,  117. 
revocation  by,  107,  110. 

implication,  113. 
usually  confirms  will,  107. 
usually  revoked  by  revoking  will,  107. 

COMMISSIONS, 
evidence,  444. 
rule,  445. 


COMMITTEE  of  lunatic,  citing,  345. 

COMMON  FORM, 

c  administration,  attorney,  to,  263. 

*M.  * . A ^  ^ ^ 


inventory,  272. 

value  of  estate,  272. 

with  will  annexed,  263. 
administrators*  oath,  255,  262. 
alteration  of  grants  in,  281. 

applications  in,  for  administration  and  probate,  253. 
attendances  with  documents,  264. 
eaterorum  gfrants,  261. 
cessate  grants,  261. 
citations,  339. 

on  intestacy,  259. 
decrees,  266,  285. 
delay,  262. 


f 
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COMMON  FORM— awhwKtt?. 

district  registries,  applications  at,  254. 

eTidence,  437. 

executors*  oath,  255. 

filling  up  gfrants,  262. 

forms  usual  in,  257. 

general  directions  in,  253. 

grants,  administration  of,  in  district  regietriep,  rules,  263. 

evidence  of  death,  254. 

forms  of,  260. 

guardians  to,  263. 
rules,  264. 

issue,  time  of,  262. 
inventories,  272. 
Irish  ffrantSj  259. 
limited  administration,  rules,  262. 
lists  of  grants,  264. 

rules,  S65. 
lost  grants,  283. 
notice,  next  of  kin,  to,  262. 

Queen's  Proctor,  to,  259. 
office  copies  of  wiUs,  264. 

papers,  affidavit  for  Inhmd  Bevenne  Commissioners,  255. 
probate,  copies  of  wiUs,  264. 

married  women's  wills,  263. 

papers  required,  255. 
Queen's  Proctor,  grants  to,  in,  259. 
re-marking  probate,  &c.,  255. 
revocation  of  grants,  283. 

letters  of  administration  returned  on,  282. 
special  probates,  261. 
supplemental  gfrants,  260. 
swearing  property,  257. 
taxing  bms  of  costs,  278. 

C0MM0RIENTE8, 

affidavit  of  death,  316. 
intestacy,  administration,  204. 

COMPROMISE  OF  ACTION,  406. 
CONCURRENT  WRITS,  365. 

CONDITIONAL  APPOINTMENTS, 

executors,  142. 
wills,  122. 

CONFIRMATION  AND  PROBATE  ACT,  1858,  payment  under, 
246. 

CONJUNCTIVE  EXECUTORS,  140. 

CONSENT, 

affidavits  on,  318. 
citation  obviates,  346. 
grant,  to^  dispensed  with,  344. 
under  special  powers,  300. 
renunciation,  160. 

CONSTRUCTION  OF  POWERS, 

iSrobate  Court  will  not  inquire  into,  103. 
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CX)X8TRUCnON  OF  WILLS,  27. 

CONTESCPORANEOUS  ISCGSSSSZEST  WILLS,  92. 

CONTEMPT  BY  DEBTOR,  334. 

CONTENTIOUS  BUSINESS,  819,  367. 
•fBdATiti,  319. 
motioiit,  303. 

CONTINGENT, 

interetU,  ciUtSnn,  346. 
wflln,  120. 

intention,  123. 

not,  121. 

reriral  of,  120. 

rerocation  of,  120. 

CONVICTS,  eridenoe  of,  433. 

COPIES  OF  WILLS, 

oonient  of  next  of  Jkin  to  probata  of,  292. 
foreign,  242. 
motioiii,  291. 
pfobate,  264. 

COBPOEATIONS  aa  ezeouton,  130. 

COBBOBORATION,  endenoe,  436. 

COSTS,  461. 

adminiatratora  pendents  Uie,  462. 
advice  of  oomiBel,  476. 
affidavits,  contents  of,  316. 
agency,  475. 

cfiambera,  judges*,  at,  476. 
county  court,  in,  probate,  280. 
creditors,  231,  467. 
defendants,  466  ei  seg, 
disallowances,  476. 
disoovory,  419. 
doubtful  wills,  358. 
drafts,  settling  by  counsel,  474. 
estate,  out  of,  when  decreed,  476. 
executors,  of,  463. 
follow  event,  usually,  462. 
guardians,  ad  litem^  of,  473. 
noir-at-law,  470. 
improper  appearance,  476. 
inspection  of  documents,  475. 
instructions  to  sue,  474. 
interlocutory  applications,  474. 
interrogatories,  415. 
interveners,  469. 
irreg^ular  pleas,  399. 
issues,  472. 
legatees,  463. 
married  women,  469. 
neglecting  to  tax,  477. 
next  of  kin,  466. 

non-appearance  to  summons,  306. 
plaintiff*  s,  464. 
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COSTS— <?(w/mMfrf. 

pleading  frand,  468. 
proof  in  solemn  form,  467. 
real  estate,  out  of,  when,  471. 
tecfOYGt^  pendente  lite^  462. 
refreshers  of  ooonsel,  479. 
residue,  ont  of,  when,  471. 
seonrity  for,  462. 

bond,  471. 
special  jury,  473. 
special  matters,  474. 
tables  of.    See  Appendix,  p.  573,  et  teq, 
taxing,  472. 

time,  applications  for,  476. 
iindne  influence,  391. 
unnecessary,  477. 
vexatious  htig^tion,  469. 
witnesses,  472. 

COUNSEL,  advice,  of,  costs,  475. 

OOUNTEB-OLAIM,  defendant's,  399. 

COUNTY  COURT, 
appeals,  361. 
costs  in  probate,  280. 
jurisdiction,  1. 

in  probate  actions,  279,  359. 
new  trial,  361,  450. 

CBEDirOES, 

administration  to,  affidavits  of,  223. 

date  of,  debt,  222. 
administration  to,  assignee's  daim  of,  228. 

grantee  must  be  (^editor,  226. 

joint,  227. 

mtestacies  under,  222. 

nextof  kin,  230. 

Statute  of  liimitations,  223. 
ante-nuptial,  administration  to,  230. 
attesting,  60. 
citations  of,  341. 
claims  on  administration,  222. 
costs,  467. 

administration,  231. 
nominees  of,  administration  to,  228. 
equity  in  administration  to,  227. 
evidence,  434. 
general  grants  to,  294. 
grantees  ejecting,  230. 
parties  to  suits,  377. 
special  and  simple  contract  priority  on  administration,  223. 

CROSS-EXAMINATION  of  deponent  on  affidavit,  318. 

CROWN  RIGHTS,  283. 

CRUELTY  OF  WIDOW,  objection  on  application  by  her  for  ad- 
ministration, 208. 

CUM  TE8TAMENT0  ANNEXO,  administration  in  oommonform,  263. 
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DATE, 


DEAF  ASkD  DUlfB  tMCita%  BilraEtaaH  br,  € 


DEATH, 

■fidcrila  oC,  2K. 

MUMTimte,  ai6. 
ptCBomptiaQ  of  Botiooiy  29S. 


2>^  BOXIS  XOS,  gaatM,  KO. 
DEBTOR,  eooiean*  bj,  U4. 
DEBTORS  ACT,  18fi9..»3. 


ffiwiutiutt  d  vzit,  irtuiii  md  diidiiz^ge. 


■mmnfloni  mdVy  307. 

DECEASED  FOREI6XERS, 

wilk,  wbcD,  Tifid,  2». 


DECEIT,  20. 

DECLARATIONS, 
etidenoe,  4S8. 

of  altefBtiiQOf,  73  §i  aif . 
fcvootinnB,  171. 

DECREES,  oommoa  fotm,  266,  2S6. 

DEEDS  AND  PAPERS, 
rabpoenas,  320. 
refen^  to  in  wUla,  47. 

mless  zdatiDg  to,  31. 
reUtingr  to  wills,  28. 
roid.  111. 

DEFAULT, 

appeazsDoe,  371. 

to  smnmooa,  303. 
idea  of,  407. 

DEFENCE, 

delivery  of,  399. 

implication  of  other  paztieiy  400. 

pending*  suit,  403. 

I^obate  acticma,  in,  400  ft  aeq, 

DEFENDANT'S  COSTS,  40S,  460  et  uq, 

DELAY,  oommoQ  fonn,  262. 

DELIBERATION,  wills,  37. 
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DELIVERY, 

claim,  395. 
defence,  399. 
documents,  trial,  418. 

DELUSIONS, 
effect  of,  12. 
one  suffices,  12. 

DEMUBEEB,  proceedings  in  lieu  of,  404. 

DENIAL, 

claim,  399. 
pleading,  393. 

DEPENDANT  relative  revocation,  81. 

DEPOSIT, 

disputed  wills,  327. 
seamen's  wills,  249. 

DESTRUCTION, 

revocation,  intent,  63. 
will,  lunatic,  11. 

complete,  need  not  be,  65. 
revocation,  presumption,  64. 

DEVISEE,  incapacity  of,  93. 

DIRECTIONS,  general,  to  principal  registrars,  in  common  form.  See 
Appendix,  p.  501. 

DISALLOWANCE,  costs,  476. 

DISCONTINUANCE,  404. 

DISCOVERY  AND  INSPECTION,  411. 
costs,  417. 

failure  of  party  to  comply  with  order,  419. 
undue  influence,  412. 

DISCRETION, 

drunkenness,  10. 

testamentary  persons  lacking,  6. 

DISJUNCTIVE  representation  refased,  153. 

DISPENSING, 

with  citation,  345. 
sureties,  270. 

DISPUTED  WILL,  deposit,  327. 

DISTRIBUTION, 

estate  of,  child  en  ventre^  210. 

intestacy,  217. 

intestate  wives,  218. 

not  for  twelve  months,  219. 


I 
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DISTBIGT  REGISTRABS, 
eaveaU,  834,  note  4. 
doubtfol  caaee,  284. 

instmctioiiB  to.    iS^  Appendix,  p.  500. 
memoranda  for  the  use  of.    See  Appendix,  p.  503. 

DISTRICrr  REGISTRIES,  2,  423. 
list,  3. 

DIVORGE  of  husband,  administration,  205. 


DOCUMENTS, 

attendances  with,  264. 
I  inspection,  costs,  475. 


DOMICILE, 

administration  follows,  238. 
change  of,  241. 

foreign,  of  British  testator,  230. 
minors,  241. 
notation  of,  258. 
onus  of  proof  of,  240. 
origfin  of,  how  changed,  241. 
property  and,  affidavit  of,  244. 

DOUBLE  PROBATE,  259. 

DOUBTFUL  CASES, 
district  registrars,  284. 

motions,  284. 
wills,  costs,  358. 

propounding,  358. 

DRAFT  WILLS,  consent  of  next  of  kin,  292. 

DRUNKENNESS,  testamentary  discretion,  10. 
DUPLICATE  WILLS,  124. 

DURANTE  ABSENTIA,  grants,  296. 
DURATION  of  trial,  registrar  to  obserre,  431. 


DUTY, 

i  '  foreign  assets,  278. 


on  probate,  statutes,  277. 

EFFECT  OF  DELUSIONS,  12. 

EIES,  245. 

EMBARRASSING  PLEA,  389. 

ENLARGING  orden,  motions,  305. 

ENTRY, 

judgment,  452. 

summons,  hearing  order,  &c«,  308* 

trial,  428. 
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ENVELOPE,  memorandum  on,  reyocation,  64. 
EQUAL  RIGHTS,  adminlBtxation,  19L 
EQUITY,  creditors  in,  adminigtration  to,  227. 

EQUIVOGAL  papers,  wills,  30. 

EltASUBES, 
intent,  61. 
obliterations  and,  roles,  77. 

ESTATE, 

deceased's,  bankrupt,  cannot  be,  229. 
costs,  liability  of,  to,  470. 
nominal  duty,  liable  to,  when,  251. 
value  of,  administration  in  common  form,  272. 

EVIDENOE,  432. 
affidavits,  316. 
alterations,  75. 
ambiguities,  439. 
attesting  witnesses,  434  et  teq. 
commissions,  444. 
common  form,  437. 
convicts,  433. 
corroboration,  436. 
creditors  or  executors,  434. 
cross-examination,  444. 
declarations,  438. 

alterations,  73  et  seq, 
eiks,  how  far,  of  probate,  246. 
executors,  433. 
insanity  after  execution,  79. 
interested  persons,  433. 
oHut  probandif  443. 
parol,  441. 
parties,  435. 

probate,  when  in  realty  suits,  328. 
revocation  by  substitution,  83. 
soientifio  wifoiesses,  443. 
value  of  testimony,  435. 

EXAMINATION  concerning  testamentary  papers,  323. 

EXECUTION,  25,  32. 
condition  of  paper,  26. 
infants,  131. 
insanity,  13. 

supervening  after  evidence,  79. 
mistake,  26. 
powers,  intention,  99. 

validity  of  probate,  98. 
sigfnature,  3. 
twice,  49. 
wills,  rules,  47. 
writ,  330. 

duration,  renewal  and  time  for  issue,  331. 

indorsement,  330. 

preparation,  331. 

rule  12,  Ord.  XLTT. . .  330. 
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EXECUTORS,  130  H  nq, 

aooording  to  the  tenor,  133. 

are  not  trustees,  137. 
acts  of,  before  probate,  162. 

which  make  them  liable,  168. 

who  refuse  to  prove,  penalties,  167. 
administering  must  prove,  167. 

part  only,  147. 
adnunistration  severs  chain  of,  146. 
agent*s  administration,  197. 

may  act  as,  158. 
aliens,  132. 

alternative,  oonjunctiYe,  special  and  substitated,  140. 
ambiguities,  135. 
appointment,  133. 

and  of  executors  aooording  to  tenor,  136. 

bad,  when,  142. 

effect  of,  143. 

legatees  may  make,  139. 

limited,  of,  137. 

nomination,  power  of,  139. 

papers,  to,  probate  entitles,  96. 

uncertainly,  136. 

will  creates,  of,  150. 

wills,  two,  in,  97. 
assign,  may,  before  probate,  162. 
attesting,  50. 
bad  character,  132. 
bankruptcy,  132. 

bond,  may  discharge,  before  probate,  162. 
chain  of  representation,  143. 
citation  of,  effect,  151. 

precedes  adnunistration,  189. 
competent,  not,  or  willing,  299. 
conditional  appointments  of,  142. 
corporations,  130. 
costs,  63. 

death  intestate,  will  not  administer,  147. 
de  vm  tortf  169. 

and  executors  cannot  act  together,  174. 

inference  on  intrusion,  176. 

legal  acts  of,  180. 

liability,  escaping,  179. 

qualifying,  176. 

Statute  of  Limitations,  177. 

suing,  175. 

title,  175. 

tort  of,  nature  of,  170. 

wills,  two,  under,  177. 
directions  to  pay  debts  from  particular  fund,  139. 
duties  of  parties,  376. 
evidence,  433  et  seq, 
idiots,  lunatics,  132. 
legatees  never  act  as,  138. 
married  women,  131. 
I   I  minors  may  be,  159. 

not  proving,  chain  not  commenced,  147. 
oath  in  common  form,  255. 

effect  of  taking,  169. 


I 
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EXECUTORS— ww/inM^ef. 
predeceasing  testator,  149. 
probate,  must  take,  when,  165. 

before,  may  prove,  155. 

pending  action,  163. 

ratifies  preceding  leg^  acts,  162. 

title,  g^ves,  to  bring  action,  161. 
proof  none  by,  effect  of,  148. 
relicts,  138. 

renunciation,  effect  of,  147  et  aeq, 

revocation  of  will,  effectual,  irrespectlYe  of  executors,  80. 
substitution,  140. 

inference  of,  141. 

treason,  142. 
surviving,  transmit  chain  of  representation,  146. 
trading  with  estate,  liability,  226. 
trustee,  executor  acts  as,  154. 
who  may  be,  130. 
wills,  appointment  of,  in,  how  affected  by  codicil,  137. 

can  only  prove,  148. 

must  prove  usually,  375. 

propound,  need  not,  358. 

EXTKAOTINa  CITATIONS,  343. 

FELONS,  16. 

estate,  administration  of,  287. 
statutory  powers,  287. 

FILING  pleas,  393. 

FILLING  up  grant  in  common  form,  262. 

FOREIGN 

assets,  duty,  278. 

here,  administration,  233. 

sect.  73  . .  302,  338. 
codicils,  proof ,  238. 
grant,  effect  of,  239. 
htw,  proof  of,  242. 
wills,  237. 

affidavits,  242. 

copies,  242. 

follow  powers,  not  domicile,  105. 

probate,  243  et  seq. 

under  powers,  239. 

FOREIGNERS  DECEASED, 
in  itinere,  234. 

intestate  administration,  234. 
jurisdiction,  232. 
property  sworn  below  value,  244. 
sureties,  245. 
wills  of,  when  valid,  235. 

FORFEITURES,  289. 

FORMS.    See  Appendix,  508  et  eeg. 
and  commencement  of  action,  358. 
of,  business,  probate,  6. 


iN 
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TOBMS—toHttHMed, 
of  g^mnt^  260. 

admmistratioii,  184. 
of  samiiioiis,  307* 
ofwil]B,28. 

FRAUD,  18,  19. 

parties,  intereBt,  875. 
pleading,  390. 
coetB,468. 

FRAUDS,  STATUTE  OF,  reTOoation  under,  58. 

FREE  WILL,  labk  of,  13. 

FUNERAL,  dixeotionB  for,  intermeddling,  171. 

FURTHER  oonmderation,  attendanoe  for,  aommons,  306. 

GENERAL, 

directions  in  oommcm  foim,  253. 

death,  aflftdayitof,  255. 
grants,  creditors,  294. 

motions  for,  294. 

OOOD  FRIDAY,  time,  844. 

GRANTEES, 
dting,  398. 
creditors,  ejecting,  230. 

GRANTS, 

action  for  rerocation  of,  398. 
administration  in  common  form,  263. 
dispensing  with  consent  to,  344. 
[  diBtriot  registrars'  rules,  263. 

i  filling  up  common  form,  262. 

I  follow  powers,  administration  of,  198. 

I  foreign,  effect  of,  239. 

forms  of,  260. 

ad  coUigenda  bona,  297. 
!j  f  eaeterorum,  261. 

i[  t  eeasate,  261. 

)  \  de  bonis  non,  260. 

'i  .  durante  absmtidf  296. 

■  ;|  ,-  save  and  except,  260. 

use  and  benefit  for,  296. 
guardian,  to,  in  common  form,  263. 

rules,  264. 
Irish,  in  common  form,  259. 
list  of,  in  common  form,  264. 
[  lost,  common  form,  283. 

of  revocation,  281. 
I  and  alteration,  296. 

rerocation  of  action  for,  358. 

rules,  283. 
supplementary,  in  common  form,  260. 
Troasnrj,  285. 

relations  defeat,  287. 
void,  287. 

i  i 

w 


Index.  607 


GUAEDIANS, 
ad  litem,  356. 

costs,  473. 
grants  to,  rules,  in  common  form,  263,  note, 
in  part,  administration,  191. 
renunciation,  154. 


HEARING  SUMMONSES,  308. 

HEm-AT-LAW, 
caveats  by,  336. 
citing,  347. 

affidavit,  359. 
costs  of,  470. 
leave  to  cite,  350. 
parties,  350,  376. 

HOURS  OF  BUSINESS,  459. 

HUSBAND,  administration  to,  under  wife's  will,  104. 


IDIOTS  AND  LUNATICS, 
executors,  132. 
testamentary  discretion,  6. 

ILLITERATE, 

and  blind  persons,  affidavits,  317. 
testators'  will,  rule  as  to,  7. 

IMPERFECT  ATTESTATION,  61. 

IMPLICATION, 

codicils,  revocation  of,  by,  113. 
revocation  by,  112. 

IMPORTUNITY,  wills,  20. 

INCAPACITY  OF  DEVISEE,  wills,  93. 

INCOMPLETE, 
obliteration,  69. 
will,  27. 

INCONSISTENT, 

and  unfinished  wills,  revocation,  95. 
contemporaneous  wills,  92. 
papers,  revocation,  111. 
pleas  must  not  be,  393. 
wills  not  wholly,  94. 

revocation,  intention,  the  test  of,  95. 

INCORPORATION, 

codicils,  88. 

by,  86. 

incorporate  intermediate  codicils,  88. 

proof  of  intent,  89. 
intention,  87. 
one  paper  lost,  89. 


f 

I 

I 

'  i  INTEREST, 

[  \  oauaes  chain,  399. 
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>»^ 

mCORPORATION-^»<inK«;. 

paper  incorporated  must  be  mentioned  in  probate   90 
parol  eyidenoe,  441.  ' 

revocation,  84. 
unattested  papers,  85. 
will,  no  particular  form  requisite,  88. 
of  realty  and  personalty,  86. 
reference  in,  84. 

INDEMNITY  under  Confirmation  and  Probate  Act,  1858.  .246. 

INDORSEMENT, 

address,  of,  363.  ^ 

claims,  of,  363. 
writs,  364. 

alteration  of  claim,  395. 

INFANTS, 

executors,  as,  131. 

guardians  of,  administration,  191. 

parties,  379. 

INFERENCE  FROM  WILL,  11. 

INFLUENCE,  undue,  17  et  teq, 

INJUNOTION,  454. 

INK  OR  PENCIL,  will  may  be  written  in,  26. 

INLAND  REVENUE  COMMISSIONERS,  affidavit  for,  255. 

INSANITY,  8. 

after  execution,  evidence,  79. 

effect  of,  suicide,  11. 

execution,  13. 

once  proved  is  presumed  in  future,  13. 

particulars,  391. 

proof,  10. 

rules  of  law,  12. 

will,  not  apparent  in,  13. 

INSERTION  in  wills,  290. 

INSPECTION  AND  DISCOVERY,  411. 
costs,  475. 

INSTRUCTIONS, 

for  will,  affidavit  of,  314. 
to  sue,  costs,  474. 

INTENTION, 

revocation,  destruction,  63. 
wills,  36. 

contingent,  123. 


intestacies,  administration  under,  214. 
parties,  fraud,  375. 

must  show,  374. 
Treasury  grants,  286. 
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INTERESTED, 

parties,  citation,  entitled  to,  341. 

nomenclature,  338. 
persons  evidence,  433. 

INTERLINEATIONS, 

and  alterations,  roles,  31,  76. 
affidavits,  317. 

INTERLOCUTORY  APPLICATIONS,  costs,  474. 

INTERMEDDLING,  164  et  aeq, 
acting  on  a  bill  of  sale,  172. 
acts  of,  171. 

administration  of  foreign  assets,  174. 
by  executor,  examples,  166. 
carrying  on  testator's  business,  172. 
collecting  testator's  debts,  173. 
dealinflf  with  testator's  assets,  172. 
funeral,  directions  for,  171. 
power  of  attorney,  174. 
purging  tort,  178. 

INTERPRETATION, 

of  terms  in  C.  P.  A.  1857.  .6. 
under  Ord.  LXXI. .  .486. 

INTERROaATORIES,  413. 
affidavit,  416. 
costs,  416,  475. 

testamentary  papers  oonoeming,  322. 
will,  by,  20. 

INTERVALS,  LUCID,  10. 
proof,  12. 

INTERVENER'S  COSTS,  469. 

INTESTACY, 

administration,  182,  200  et  seq, 

bankrupted  of  appUoant,  216. 

by  widow,  205. 

brother,  &c.,  211. 

co-administrators  unsuccessful,  202. 

commorienteSf  205. 

creditors  to,  222. 

equal  rights,  213. 

father's  claim,  211. 

grandfather  or  grandmother  to,  212. 

grant  follows  interest,  201. 

interest,  214. 

kin  of  half  blood,  212. 

next  of  Idn  at  testator's  death,  213. 

second  wife,  201. 

wife's  separate  estate,  202. 
citation  on,  259. 
distribution  on,  217. 
next  of  kin,  administration,  daughter's  estate,  209. 
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INTESTACY— <o»HfiiMtf. 
of  seamen,  250. 
of  wife,  distributioii,  21Q. 
unintentioiial,  255. 

INVENTORIES, 

oommon  form,  272. 

administzation,  272. 
rule,  273. 

mREGULAB, 

a£aclaTit6,  318. 
pleading  costs,  399. 

IRRELEVANT  cross  examination,  trial,  431. 

ISSUE, 

costs.  472. 

follow,  462. 
I^xsnt,  time,  conmion  form,  262. 
joinder  of,  plea,  394. 
mixed,  trial,  426. 
summons  of,  and,  entry,  308. 
writ,  364. 


JOINDER  of  issue,  plea,  394. 

JOINT, 

administration,  219. 

assignees,  adndnistration  to  creditors,  227. 

bonds,  269. 

wills,  27. 

JUDGE, 

papers  for,  at  trial,  428. 
trial  by,  426. 

JUDGES'  CHAMBERS,  costs,  475. 

JUDGMENT, 
entry  of,  452. 

nunc  pro  tune^  305. 

orders,  re^  305. 
to  be  on  motion,  451. 
trial,  431. 

JURIES, 

address  to,  431. 
trial,  420. 

JURISDICTION, 

county  court,  1,  279. 
foreigners,  deceased,  232. 
probate,  1. 

action,  counl^  court,  359. 
service  out  of,  wnt,  368. 
sureties  out  of,  271. 

JUSTIFICATION  of  surotiee,  268. 
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KNOWLEDGE  AND  APPROVAL,  8. 
blind  teetators,  7. 
plea,  391. 


LACK  of  free  will,  13. 

"LAST  WILL,"  words,  effect  of,  93. 

LATENT  ambiguities,  135. 

LAW  of  one  ooontry  only  considered  at  a  time,  240. 

LEASEHOLDS,  deductions  on,  of  duty,  common  form,  255. 

LEGATEES, 

attesting  will,  49  $t  seq, 

costs,  463. 

executors  may  be  appointed  by,  139. 

never  act  as  executors,  138. 

LEGITIMACY  PETITION,  279. 

LETTERS, 

of  administration,  return  of,  on  revocation,  common  form,  282. 

lien  on,  292. 

lost,  292. 
attorney,  administration  under,  195. 

does  not  break  chain,  149. 

LIABILITY, 

administration  bond  under,  276. 
of  deceased's  estate  in  trade,  administration,  225. 
executors  de  son  tort,  a  question  of  law,  180. 
trading  with  the  estate,  226. 
Treasury  solicitor,  286. 

LIEN  on  letters  of  administration,  282. 

LIMITED, 

administration,  grants  of,  198. 

in  common  form,  rule,  262. 

motions  for,  295. 
probates  and  special  in  common  fozm,  261. 

LISTS  of  grants,  264. 

LORD  CAMPBELL'S  ACT,  administration  under,  192,  251. 

LOST, 

ffrant,  common  form,  283. 
&tters  of  administration,  292. 
wills,  284. 

administration  bond,  269. 

evidence,  442. 

motions,  291. 

proof  of,  292. 

LUCID  INTERVALS,  10. 
proof  of,  12. 
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OB,  «i. 

Willi  to»  32. 

XABBIAGS; 

RvinI  of  vin  afto;  US. 
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MISSTATEMENTS, 
rentmciation,  160. 
wills,  in,  30. 

MISTAKE, 

cancellation,  66. 

execution,  26. 

revocation  by  substitation,  83. 

MODES  of  revocation,  60. 

MONOMANIA,  testamentary  discretioD,  12. 

MORTGAGEES,  administration  to,  223. 

MORTGAGES,  deductions  on,  and  leaseholds,  common  form,  255. 

MOTIONS,  283. 

adjournment,  305. 
appeal  from  decision  on,  303. 
applicant's  preference,  296. 
attachment,  for  affidavits  on,  329. 
audience  on,  and  summons,  309. 
cases  on,  rules,  303. 
citations,  340. 
contentious  business,  303. 

notice  must  precede,  304. 
contents  of,  304. 
copies  of  wills,  291. 
Debtors  Act,  334. 
doubtful  cases,  284,  289. 
effect  where  no  notice,  305. 
enlarging  orders,  305. 
executors  not  willing  to  act,  299. 
ex  parte  noMGej  305. 
for,  grants,  general,  294. 

ad  eoUigenda  bona,  297. 

durante  absentid,  296. 
judgments,  for,  451. 

nunc  pro  tunCf  305. 
limited  g^^nts,  295. 
lost  wills,  291. 
nominees,  by,  300. 
notice  ^x^ar^^,  305. 

on  non-appearance,  305. 
orders,  date,  305. 

re  judgment,  305. 
papers,  304. 

petitions,  particulars  of  parties,  305. 
presumption  of  death,  293. 
quasi  per  saliumy  grants,  298. 
revocation,  for  grants  of,  296. 
special  powers,  297. 

consent,  300. 

circumstances,  307. 
testamentary  papers,  re,  326. 
urgency,  298. 
use  ana  benefit,  296. 

D.  S  S 
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MUTILATION  of  wUl,  68. 
MUTUAL  WILLS,  28,  113. 

NAVAL  Bervice  wOls,  127. 

NEW  TRIAL,  448. 

oonnty  courts,  361,  450. 

If  NEXT  OF  KIN,  208. 

II  administration  to,  209. 

as  creditors,  230. 

daughter's  estate,  209. 

son's  estate,  209. 
citation,  340,  346. 
consent  of,  when  necessary,  292. 
costs,  468. 

notice  to,  in  common  form,  262. 
parties,  proof  in  solemn  form,  876. 

NOMINAL  DUTT,  estate  liable  to,  251. 

NOMINEES, 

administration  to,  of  creditors,  228. 
powers,  under,  194. 
motions  by,  300. 
powers  of  appointment  of  executors,  139. 

NON-APPEARANCE, 

motions,  notices  on,  305. 
summons,  costs,  306. 
warning,  337. 

NON-CONTENTIOUS  MOTIONS,  283. 
NOTARIAL  CERTIFICATES,  243. 

I  NOTATION  OF  DOMICILE,  258. 

l!  NOTICES, 

effect  where  no,  of  motion,  305. 
ex  parte  motions,  305. 


i 


defendant,  by,  on  proof  in  solenm  form  as  to  rros3-examination 
rule  18.. 401.  ' 


documents,  to  produce,  at  trial,  418. 
motions,  non-appearance,  305. 
motions,  absence  of,  effect,  305. 
'\K  contentious,  must  precede,  304. 

,'  [  contents  of,  304. 

'  I  next  of  kin,  to,  262. 

f  plea,  and  on  proof  in  solemn  form,  392. 

i  Queen's  Proctor,  to,  259. 

taxation,  costs,  474. 
trial,  of,  428. 

affidavits,  319. 
under  Ord.  LXVI. .  .481. 

NUXC  PRO  TUNC,  judgments,  orders,  >y,  306. 


7 
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NUNCUPATIVE  WILLS,  125. 
military  service,  126. 
naval  service,  127. 
probate,  127. 
Koman  law,  129. 
Wills  Act,  128. 
witnesses,  127. 


OBLITERATIONS,  70. 
incomplete,  69. 
revocation,  68. 
revocation  and,  distinction,  68. 

OFFICE  copies  of  wills,  &o.,  264. 

OFFICIALS,  probate,  4. 

OLD  AGE,  effect  of,  9. 

OMISSION,  unintentional  revocation,  80. 

ONUS  OF  PROOF, 

alterations  in  wills,  73. 
evidence,  443. 
wills,  30. 

ORDERS, 

enlarging,  motions,  305. 
ex  parte  affidavits,  318. 
judgments  nunc  pro  tune,  305. 
motions,  date,  305. 
protection,  14. 
summonses,  on,  309. 

PAPERS, 

incorporated,  must  be  mentioned  in  the  probate,  90. 
motions,  304. 

probate  in  common  form  required  for,  255. 
testamentary,  transmission  of,  rules,  284. 

PAROL, 

evidence,  441. 
incorporation,  441. 

PARTICULARB, 
insanity,  392. 
pleading,  and,  387. 
undue  influence,  plea  of,  390. 

PARTIES,  372. 

absent  on  summons,  309. 

affidavits,  their  own,  must  not  swear,  318. 

chuige  of,  383. 

cited,  entitled  to  delivery  of  claim,  343. 

creditors  as,  377. 

evidence  of,  435. 

executor's  duties,  376. 

fraud,  interest,  375. 

heirs-at-law,  350,  376. 

ss3 
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"PARTIES— ctmtinued. 
infants,  379. 

interest,  must  show,  374. 
interested  persons,  all,  should  be  made,  363. 
lunatics,  380. 
married  women,  380. 
misjoinder,  378. 
nomenclature  of,  338. 
partners,  379. 
paupers,  380. 

petitions,  particolars  of,  305. 
probate  actions,  entitled  to  proceed  in,  338. 
proof  in  solenm  form  on,  376. 
Qneen*s  Proctor,  377. 
sabstitution,  379. 

PABTNERS  as  parties,  379. 

PATENT  AMBIGUITIES,  136. 

PAUPER  PARTIES,  380. 

PENCIL  OR  INK,  will  may  be  in,  26. 

PERSONAL, 

applicants,  254. 

applications,  roles  as  to.    See  Appendix,  p.  499. 

PERSONALTY  free  from  probate  duty,  247. 

PERSUASION,  undue  influence,  20. 

PETITIONS, 

legitimacy,  279. 
particulars  of  parties,  30-3. 

motions,  305. 
service  of,  306. 

and  hearing,  306. 

PLAINTIFFS  COSTS,  4G4. 

interest,  wrong  description,  365. 

PLEADING,  384. 

abatement,  in,  abolished,  402. 

default  of,  407. 

defence,  402. 

delivery  of,  392. 

donialB,  393. 

embarrassing,  389. 

filing,  393. 

fraud,  390. 

inconsistent,  must  not  be,  393. 

insanity,  particulars,  391. 

irregular  costs,  399. 

joinder  of  issue,  394. 

knowledge  and  approval,  391. 

particulars,  387. 

reply,  subsequent  to,  403. 

solemn  form,  to  action  for,  proof  in,  costs,  392. 

imcertainty,  389. 

tmduo  influence,  390. 
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POSITION  OF  SIGNATURE,  37. 

POWERS, 

appointment,  of,  liable  to  duty,  251. 
execution,  of,  intention,  99. 

yalidity  of,  98. 
foreign  wills  under,  239. 
general  revocation,  100. 
grants,  follow,  administration,  198. 
nominees,  imder  administration  to,  194. 
Probate  Court  does  not  construe,  103. 
revocation  under,  97. 
wills  exceeding,  republished,  119. 

revocation,  practice,  102. 

PRACTICE,  renunciation,  159. 

PREPARATION  OF  SUMMONS,  307. 

PRESENCE  OF  TESTATOR,  attestation,  51,  52. 

PRESERVATION  OF  PROPERTY,  453. 

PRESUMPTION, 

advertisements,  of  death,  293. 
affidavits,  293. 

motions,  293. 
destruction  of  wiU  on,  64. 
revocation,  of,  112. 
sanity,  of,  10. 
will,  missing,  64. 

PRI0RIT7,  of  right,  administration,  200. 

PROBATE, 

acting  before,  161. 

actions,  County  Court  jurisdiction,  359. 

actions,  defences  in,  400  et  uq. 

forms  of,  357. 

persons,  all  interested,  should  be  made  parties  to,  363. 

tried,  where,  361. 

writ,  362. 
administration  and,  distinction  between,  265,  357. 

notice  of  application  for,  in  common  form,  254. 
prevente,  155. 
application  for,  in  common  form,  253. 
attestation  clause  omitted  from,  291. 
business,  what,  5. 
copies  of  wiUs,  264. 
costs  in  Coimty  Court,  280. 
court  calendars,  328. 

powers,  does  not  construe,  103. 
division,  the,  2. 
double,  259. 
duty,  personalty  free  from,  247. 

statutes,  277. 
evidence  of,  eSka,  how  far,  245. 
execution  of  power,  validity  of,  98. 
executors  may  prove  before,  155. 

title  is  proof  of,  161. 
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nOBATR-<tmlmmttL 

wilb,24a. 

90. 
1,  ' 
acU  preeedmg  it,  imti&fl,  162. 
married  womaa't  wQ!,  d,  in  commoa  fonn,  263. 
mMtttn  ttn  luA  prolMite  actioiu,  362. 
(MomImj  4. 
pendioff  actioii,  163. 
te-msnmig,  235. 
mlai  mad  offden,  2. 

wills,  II1IIlC1l|MltlT«,  127. 

PBOCEEDINGS  mi  tziiO,  428. 

PRODUCTION, 

of  tosUmenUrjr  p*pen^  320. 
of  wiU,  321. 

PBOOF, 

foreign  codicili,  238. 

Uw,  242. 
inMnity,  10. 
in  lolemn  form,  cotU,  467. 

defendant's  notice,  392,  401. 

next  of  kin,  376. 
loat  niUa,  292. 
lodd  interrals,  12. 
onos  of,  on  cUdm  to  administration,  191. 

PROPERTY, 

abroad,  affidavits,  315. 
sale  or  proserration  of,  453. 
swearing,  267. 

rSO  RATA  bond,  276. 

PROTECTION  ORDERS,  U. 
administration,  204. 
registration,  206. 

PUBLICATION  of  will  unneoessary,  57. 

PURCHASERS  of  debts,  administration  to,  229. 


QUAKER'S  renunciation,  160. 

QUASI  rER  8ALTUM,  motions,  298. 

QUEEN'S 

birthdaj,  469. 

Proctor,  grants  to,  when,  269. 

notice  to,  259. 

parties,  377. 


REAL  ESTATE, 
costH,  471. 
reccircrs,  269. 
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REALTY, 

suit,  probate,  when,  evidence,  328. 
wills  of,  252. 

REOEIVERS, 

and  administrators,  pendmU  lite,  350. 

affidavit  and  bond,  354. 

chancery,  in,  353. 

duties  of,  and  accounts,  355. 

paidente  liUy  &ppl7>  who  may,  for  appointment  of,  352, 

appointment  of,  353. 
judicial,  353. 

costs  of,  462. 

motions,  351. 

necessity  for  appointment  of,  352. 
real  estate,  269. 
rules  as  to,  355. 

BE-C0N3IDEEATI0N  of  summons,  306. 

RE-EXAMINATION  precedes  revival,  116. 

REFERENOE,  by  date,  codicil,  110. 

REFRESHERS,  counsels'  fees,  costs,  479. 

REGISTRARS, 

powers  on  summons,  307. 

testamentary  papers  on  applications  concerning,  321. 

REGISTRATION,  protection  orders,  205. 

REGISTRIES, 
district,  2. 
Usts,  3. 

RELATIVE  dependent,  revocation,  81. 

RELICTS,  executrixes,  138. 

RENEWAL  OF  WRIT,  366. 

RENUNCIATION,  150. 
agreement,  160. 
complete,  should  be,  153. 
consent,  160. 
date,  160. 
executors,  by,  147. 
efiPect  of,  151. 
final,  149. 
fipuardians,  154. 
lunatics,  committees,  154. 
misstatements,  160. 
Quakers,  160. 

retractation  must  be  similar  to,  157. 
time  and  practice,  159. 

REPLY  and  subsequent  pleadings,  403. 
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BEPBESENTATION, 

appointment  limited  to,  145. 
chain  of,  attorney,  letters  of,  143. 
executors,  143. 

proving  will  commence,  147. 
and  snrriTing  transmit,  146. 
femet  eoceri^  144. 
disjunctiTe,  refused,  153. 

BEPBESENTATIVE  may  elect,  not  sdect,  155. 

EEPUBLICATION, 

abolished,  114. 
codicil,  115. 

rules,  31. 
will,  of,  116. 

exceeding  powers,  119. 

BESEEYATIOK  under  will  informal,  139. 

RESIDUARY, 

bequest,  what,  188. 
legatees,  death  of,  191. 

minors,  191. 

widows,  191. 

RESIDUE,  the,  costs  out  of,  471. 
RESTRAINT,  wiU,  20. 

RE-SWEARINO, 

alteration  of  g^rant  on,  in  common  form,  283. 
amount,  security,  271. 

RETRACTATION,  166. 

adminlBtration  must  precede,  157. 
renunciation  must  be  similar  to,  157. 

REVIVAL, 

codicil,  by,  110,  117. 
marriage,  after,  118. 
re-exccution,  precedes,  116. 
republication  and,  wills,  116. 
revocation  conditional  on,  118. 
wills,  of,  116. 

REVOCATION,  68. 

administration,  letters  of,  by  return  of,  on,  2S2. 
burning  and  tearing,  by,  60. 
cancellation,  82. 

is  not,  66. 

of  signatures,  61. 
causes  of,  281. 
codicU,  by,  107,  110. 
conditional  on  revival,  118. 
contingent,  wills,  120. 
declarations,  111. 
dependent  relative,  81. 
destruction,  complete,  need  not  be,  62,  65. 

intent,  63. 

of  will,  presumptive,  64. 
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"KEYOOkTlO]^— continued. 
erasure  without  intent,  61. 
g^eral  dauso  of,  powers,  100. 
grants  of,  action  for,  358,  398.  • 

citation  accompanies  writ,  365. 

common  form,  in,  and  alterations,  281. 

motions,  296. 

rules,  283. 
implication,  by,  112. 

codicils,  113. 
inconsistent  papers,  111. 

wills,  91. 

intention,  the  test,  95. 
unfinished,  95. 
in  terms  effectual,  irrespective  of  executors,  80. 
incorporation,  84. 
intention  alone  not  sufficient,  67. 
marriagpe,  112. 

memorandum  on  envelope,  64. 
mention,  without,  81. 
missing  will,  82. 
modes  of,  60. 
mutilation,  68. 
mutual  wills,  113. 
obliteration,  68. 
omission,  imintentional,  80. 
partial,  effect,  67. 
power,  under  a,  97. 
presumption,  112. 
signature,  effacing,  60. 
Statute  of  Frauds,  under,  58. 
substitution,  by,  81. 

evidence,  83. 

mistakes,  83. 
tearing,  intent,  61. 

off  seal,  intent,  61. 
testator,  must  be  by,  or  his  direction,  60. 
will,  later,  by,  77. 
Wills  Act  must  be  followed,  63. 

under,  58. 
wills  and  informal  papers,  91. 
wills,  cancellation,  presumption,  65. 
wills  under  powers,  practice,  102. 
writing,  in,  106. 

some,  by,  106. 

REVOKED  WILL  revokes  codicil,  107. 

REVOKING,  wiU,  missing,  79. 

RIGHTS  OF  THE  CROWN,  intestacy,  on,  285. 

RULES  OF  THE  SUPREME  COURT,  1883, 

rules,  principal  and  district  registries,  in  common  form  and  con* 
tentious  business  cited  in  the  text.  See  Appendix.  The  pagee 
where  they  are  cited  are  there  apecijied, 

RULES, 

binding,  how  far,  285. 
contentious  motions,  304. 
doubtful  cases,  284. 


10. 

SAVE  AND  EXCEPT,  gnntt,  260. 

BCAM}ALOt'S  UATTEB,  affidanb,  317. 

SCIENTIFIC  WTTSESSES'  EVIDESCE,  HZ. 

SCOTCH  A>'D  miSH  PROBATES,  215. 

BCRIPTS,  395. 

SEAL,  t««rii]g  off,  ei. 

SEALING  WILLS,  33. 

SEAMEN, 

inttaUte,  250. 
wiUaof,  21. 

depoMt,  249. 

proof,  ZSO, 

SECUBirr, 

admiiuatTtioT  penJtnl*  liU,  bj,  354. 
amottnt  of  estate,  redndng,  270. 

ce-sweuing,  271. 
for  ooat«,  462. 

bond  giTen  u,  471  > 
8EEVICE, 

Bf&danto  of,  oontento,  371. 
indoisenieiit  of,  citeUim,  344. 
mode  of,  writ,  367. 
of  orders  nnder  Ord.  LXTH.,  4S3. 

BETTLlSa  DRATT  bj  ootuuel,  ooota,  474. 

arnWATTTRTi!. 
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SIGNATURE— ro«^i«wf</. 
execution,  32. 
foot  or  end,  must  be  at,  33. 
position  of,  35  et  seq, 
will,  in  several  papers,  42. 

witnesses,  separate  papers  require  separate  signatureB,  55. 
three,  by,  effect  of,  48. 

SITTINGS,  469. 

SOLEMN  FORM,  proof  in, 
affidavit  not  to  be  by,  319. 
costs,  467. 

after  notice  by  defendant,  401. 
next  of  kin's  rights,  376. 

SOLICITOR,  district  registrar  cannot  act  as,  254. 
SOME  WRITING,  revocation,  106. 
SON,  administration,  209. 
SOUND  MIND,  what  is,  8. 

SPECIAL, 
case,  422. 

circumstances,  what,  under  sect.  73,  C.  F.  A.  1857.  .301. 
executors,  140. 
jury,  coste  of,  473. 
matters,  costs,  297,  474. 

consent,  300. 

foreign  assets,  302. 

nominees,  300. 
probates,  and  limited,  in  common  form,  261. 

STAMPING  ATTIDAVITS,  318. 

STATEMENT  OF  CLAIM,  396. 
interest  causes,  399. 
parties  cited  entitled  to  delivery  of,  343. 

STATUTE, 

of  Limitations,  administration  to  creditors,  223. 

executors  de  son  tort,  177. 
of  Frauds,  revocation  imder,  58. 

STATUTES  and  sections  cited  in  the  text,  for,  see  cofnmencement  of 
Appendix. 

SUBPCENAS, 

appearance  to,  rules,  325. 

R.  S.  C,  326. 

time,  344. 
reg^istrars'  powers  on  issue  of,  323. 

summoning  witnesses  for  examination  concerning  deeds,  &c.,  320. 
testamentary  papers,  appearance,  324. 

attachment,  324. 

SUBSTITUTED  service  of  writ,  368. 
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SUBSTITDTION, 

ezecaton,  of,  inlerenoe  of,  141. 

what  is,  140. 

treason,  142. 
of  parties,  379. 
rerocatioii  by,  81. 

eTidenoe,  83. 

Tnisfaikes,  83. 
sureties,  to  bond,  of,  271. 

SUICIDE,  effect  a£,  insanitj,  11. 

SUHHOKSES, 
alterations,  306. 
appeal  to  judge,  307. 

no  stay  ox  proceedinffs,  308. 
applications  by,  to  be  inctosiTe,  306. 

when,  306. 
appearance,  faflnre  of,  306. 

costs,  306. 
attendance  for  further  consideration,  306. 
aodienceon,  309. 
connsels'  fees,  310. 
Debtors  Act,  nnder,  307- 
directions  for,  410. 
disposal  of,  306. 
entry  of,  Ac,  308. 
form  of,  307. 
hearing,  308. 
issue,  308. 

judge,  referred  to,  by  master,  307. 
parties  absent,  309. 
preparation,  307. 
reconsidoraiion,  306. 
registrars*  powers,  307. 
rules  relating  to,  306  et  aeq. 
Borrico  and  return,  306. 

SUNDAYS,  time,  344. 

SUFPLEMENTABY  grants  in  common  form,  260. 

SURETIES, 

administration  bond,  277. 

to,  when  required,  268. 
dispensing  with,  270. 
foroignor*B  deceased,  246. 
jurisdiction,  out  of,  271. 
justification  of,  268. 
substitution  of,  271. 

TAXATION  OF  COSTS,  472  et  teg, 
common  form,  278. 
notice  of,  474. 

TEARING  WILL, 

intent,  revocation,  61. 
seal  off,  61. 

TENOR,  executors  according  to,  133  et  $eq. 
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TESTAMENTAEY  DISCRETION, 
blind,  deaf,  dumb,  idiots,  lunatics,  6. 
persons  lac^dng,  6. 

TESTAMENTARY  PAPERS,  examination  concerning,  323. 
attendance  and  production  of,  320. 
interrogatories,  322. 
marking,  255. 
motions  concerning,  326. 
registrars'  powers,  321. 

on  subpoenas,  323. 
subpoenas,  appearance  to,  324. 

attachments,  324. 

TESTATOR, 

blind,  knowledge  and  approval  of,  7. 
business  of,  carrying  on,  intermeddling,  172. 
executor  predeceasing,  149. 
illiterate,  7. 
unknowing,  31. 
weak  intellect  of,  7. 

TESTS  OF  SANITY,  8. 

TIME,  460. 

afiadavits,  316,  318. 

appearance  for,  to  citation,  subpcena,  or  warning,  325. 

application  for  costs,  476. 

Christmas  Days,  Good  Fridays,  Sundays,  341. 

issue  of  grant  in  common  form,  262. 

TRADE,  provisions  of  will  as  to,  225. 

TRADING  with  estate,  liability  of  executors,  226. 

TRANSMISSION  of  papers,  rules,  284. 

TREASON,  executors,  substitntion  of,  142. 

TREASURY, 

grants,  285. 

bastards,  287. 

interest,  286. 

relations  of  deceased,  287. 
solicitor,  liability  of,  286. 

TRIAL,  424. 

admissions,  420. 
addresses  to  jury,  431. 
affidavits,  318. 
Crown  and  party,  430. 
directions  for,  410. 
discovery  and  inspection,  417. 
docmnents,  delivery  of,  418. 
notice  to  produce,  418. 
duration  of,  registrar  to  observe,  431. 
entry  for,  428. 
hearing,  429. 
interrogatories,  413. 
irrelevant  cross-examination,  431, 
issues,  mixed,  426. 


TRUSTS  under  will,  recuncuatiiiii,  152. 

UNATTESTED, 

altetatdooa,  will,  71  et  tq- 
papen,  inaoipomtiou,  wUla,  8S. 

UNAUTHOBIZED  ADMINISTRATION,  191. 

UBCERTAINTT,  ploadingB,  381. 

UNDATED,  alterations,  will,  71. 

UNDERTAEEES,  wlminiatration  to,  231. 

UNDUE  DTFLUENCE,  \lHuq. 
costs,  391. 
diacovcr7,  412. 
inter  virot,  21. 
particulars,  387  it  uq. 
plea  of,  390. 


oroiesian,  revocation,  80. 
UNKNOWINQ  TESTATOR,  31. 
UNNECESSABY  COSTS,  477. 
UNSOUND  MIND,  peeaous  of,  8. 
UBGENCr  MOTIONS,  298. 
USB  AND  BENEFTT,  granb^  296. 
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VEXATIOUS  LITIGATION,  costs,  469. 

VOID, 

deeds,  111. 
grants,  287. 


WARNING,  336. 

appearance  to,  336. 
time,  325,  344. 
non-appearance,  337. 
rules,  337. 
service  of,  contents,  337. 

WEAK  INTELLECT,  testators  of,  7. 

WIDOWS, 

administration  to,  court's  discretion,  207. 
intestacy,  205. 
objections,  205. 

adultery,  bigamy,  divorce,  separation,  207. 
lunacy  of,  administration,  206. 
re-marriage,  administration,  206. 
residuary  legatees,  191. 

WIFE'S  SEPARATE  ESTATE,  administration  under  intestacy,  202. 

WILL,  free,  lack  of,  13. 

WILLS, 

abandonment  abolished,  114. 
acknowledgment,  ^Z  et  seq, 

must  not  be  separate,  47. 
Act,  alteration,  revocation,  59. 

effect  of,  31. 
sect.  9 . .  33. 
sect.  34 . .  72. 

must  be  followed,  63. 

nuncupative  wills,  128. 

revocation  under,  58. 
additions  to,  41. 

after  signature,  42. 
administration,  executors  dead  intestate,  147. 
affidavit  of  instructions,  314. 

relating  to,  rules,  314. 
alterations,  70. 

after  testator's  death,  71  ^^  seq, 

date  not  conclusive,  75. 

evidence  of  declarations,  73  et  seq. 

execution,  and  intention,  require,  75. 

onus  of  proof,  73. 

revocation  and,  distinct,  68. 

unattested,  72. 

valid,  71. 
Amendment  Act  is  remedial,  42. 
annexed,  administration  witli,  182. 
attestation,  47. 

acknowledgments,  52. 

blank,  in,  48. 

executors,  by,  50. 

legatees,  by,  49, 

signatures,  position  of,  53. 
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levokmg  all  previoiu  wQIb,  100. 

destmctioxi,  presomptioiif  64. 

miflsiD^,  79. 

TiTifiniwhcid,  inooniHgtent,  96. 
sealing,  33. 
aeampTi,  21. 

deposit  of,  249. 

of,  proof,  2{K). 
Bd^)arate  papen  require  separate  attestatioii,  66. 
■ign,  testator  need  not,  43. 
signature,  32. 

papers,  sereral,  of,  42. 

three  witnesses,  48. 

two,  one  not  attesting,  60. 
sabstitution,  inference  on,  141. 
unattested  alterations,  71. 
trustees  of,  representation  by,  262. 
trusts  under  renunciation,  162. 
two  pieces,  in,  61. 
who  may  make,  6. 
withholding,  320. 
witnesses,  signature  of,  to,  must  be  to  attest,  64. 

WITHDRAWAL  of  caveat,  336. 

WITHHOLDING  will  and  testamentary  papers,  320. 

WITNESSES, 

attesting,  forgetfulness,  61. 

costs  of,  472. 

presence  of,  wills,  46. 

three,  to  signature  of  testator,  48. 

wills,  nuncupatiTe,  127. 

WETTS,  362. 

appearance  in  London,  369. 
concurrent,  366. 
default  of  appearance,  371. 
indorsement,  364. 

alteration  of  claim,  395. 
issue,  364. 

dificlosure  by  solicitors  and  plaintifiB,  366. 
mode  of  service,  367  et  »eq, 
renewal,  366. 

revocation  of  grant,  for,  citation  accompanies,  365. 
service  out  of  jurisdiction,  868. 
substituted  service,  368. 
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Reeves  &  Turner,  100,  Chancery  Lane  and  Carey  Street,  W.C. 


Second  Edition,     1883.     Post  8ro.     Price  15#. 

SHIPFING  AND  HABINE  INSTJBANGE. 

DI8EST  OF  THE  LAW  OF  SHIPPINB  AND  MARINE  INSURANCE,  WITH  ILLUSTRATIONS. 
By   II.   NEWSON,    Esq.,    LL.B., 

Of  th$  Middk  Temple^  Barrister-at^Law  {Middle  Temple  International  Law  Scholar^ 

miary  Term,  1877). 

**  In  all  the  points  on  which  we  have  tested  the  book,  we  have  found  that  the  learned 
author  has  inserted  the  latest  cases ;  both  practitioner  and  student  will  therefore  iind 
the  work  extremely  useful." — law  Notes, 

''The  method  adopted  by  the  Author  of  dealing  with  his  subject  is  to  digest  or 
codify  the  rules  of  law  and  to  supplement  the  rule  by  reference  to  the  cases  or  statutes 
upon  which  it  depends,  and,  in  some  instances,  by  a  short  epitome  of  the  facts  of  such 
cases.*' — Law  Titnea, 


Bedman  (J.  H.) — ^A  Treatise  on  the  Law  affecting  Hailway  Companies  as 
Carriers  of  Goods  and  Live  Stock.    Second  Edition.    Post  8vo.     6a.         1880 

''We are  glad  to  see  Mr.  Redman's  excellent  little  treatise,  on  the  law  affecting 
railway  companies  as  carriers  of  goods  and  live  stock,  has  entered  a  second  edition. 
The  author  pretends  to  give  only  an  epitome  of  the  cases  and  other  autliorities  on  a 
branch  of  law  which  is  of  evcry-day  importance,  and  we  strongly  recommend  it  to 
those  who  are  from  time  to  time  called  upon  at  short  notice  to  say  what  the  law  is,  if 
they  can.  Mr.  Redman  has  done  a  great  deal  towards  rendering  the  principles  dear 
and  easily  intelligible."— Xatr  Timet. 

Oiffard  (H.  8.)  Magistrates'  Jurisdiction. — Summary  and  Tutelary,  under 
11  &  12  Vict.  c.  43,  and  42  &  43  Vict.  c.  49,  ^vdth  the  Law  of  Appeal  from  the 
Decisions  of  Justices  and  of  Arrest.    Second  Edition,    Post  8vo.    7«.  Gd,    1880 

''A  concise  treatise  on  the  Sunmiary  and  Tutelary  Jurisdiction  of  Magistrates  has 
entered  a  second  edition,  the  first  being  now  imperfect  in  consequence  of  the  passing  of 
the  Sunmiary  Jurisdiction  Act.  This  Act  is  now  embodied  in  the  work,  carefully 
annotated,  together  with  the  rules  thereunder.  The  volume  will  bo  found  accurato 
and  reliable  on  the  subject  of  which  it  treats,  and  a  useful,  handy  guide  for  magis- 
trates."— Law  Times. 

Lascelles'  (P.  H.)  Law  of  Horses. — The  Law  relating  to  the  Purdiase, 

Sale,  Letting  and  Hiring  of  Horses,  and  the  Rights  and  Liabiliti«?s  of  Inn- 
keepers, Livery  Stable  Keepers  and  others  using  Horses ;  with  Hints  as  to 
Procedure  in  Cases  of  Dispute.    8vo.    5s,  1881 

"  The  author  has  been  successful  in  his  desire  to  retain  '  a  more  simple  phraseology 
than  is  usually  found  in  law  books,'  and  '  to  supply  buyers  and  sellers  aud  the-  users 
of  horses,  as  well  as  lawyers,  with  some  rules  for  their  guidance.'  The  fact  that  this 
little  treatise  is  not  addressed  exclusively  to  lawyers  does  not  at  all  detract  from  iu 
merits." 

Landlord  and  Tenant. — A  Concise  View  of  the  Law  of  Landlord  and 
Tenant,  including  the  Practice  in  Ejectment.  Second  Edition,  By  Joseph 
Ha  WORTH  Redman,  of  the  Middle  Temple,  Esq.,  Barristor-at-Law ;  Author 
of  **  A  Concise  Treatise  on  the  Law  of  Arbitrations  and  Awards."  and  "  A 
Treatise  on  the  Law  of  Railway  Companies  as  Carriers,"  and  Geobge  Edward 
Lyon,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law ;  Author  of  **  A  Hand- 
book of  the  Law  of  Bills  of  Sale."     10«.  6d,  1879 

Constmction  of  Boildings. — A  Digest  of  Cases  relating  to  the  Con- 
struction of  Buildings,  the  Liability  and  Rights  of  Architects,  Surveyors  and 
Builders,  \v'ith  Notes ;  and  an  APPENDIX,  containing  Forms  of  Building 
Agreements,  Leases  and  Conditions  of  Contracts,  &c.,  and  some  Unreported 
Cases.  By  Edward  Stanley  Roscoe,  Barrister-at-Law.  Second  Edition^ 
enlarged.    Post  8vo.     6s. 

**  The  whole  will  be  of  great  nse  to  all  who  are  connected  with  boilcUng." — Lund's 
Kewspaper, 

''That  usef  al  little  work,  *  A  Digest  of  Building  Gases,'  has  reached  a  second  edition^ 
and  doabtlesathe  pToieadouluW.^  v^Y^nRaBX/eaYta  worth." — Law  Timss. 


Reeves  &  Turner,  100,  CnAifCERY  Lajie  and  Caret  Street,  W.O. 

Svo.f  price  15«.  eloth.     1883. 

DIVORCE   AND   MATRIMONIAL   CAUSES. 

Law,  Practice  &  Procedure  in  Divorce  &  other  Matrimonial  Causes, 
By  W.   J.   DIXON,  B.A.,   LL.M.    (Cantab.),    Barrister-at-Law. 

**  The  work  is  well  doDC,  and  will  bo  higrhly  useful.    The  Practico  and  Procedure 
of  the  Divorce  side  of  the  Probate  Division  is  skilfully  and  very  fully  handled.  .  . 
The  collection  of  Forms  and  Precedents  in  the  Appendix  is  good  and  complete, 
conclusion,  Mr.  Dixon  deserves  a  word  of  praise  for  having  always  added  dates  to 
reference  to  cases,  a  practico  which  we  should  be  glad  to  see  universally  followed." 
Law  Times.  

An  Epitome  of  the  Criminal  Law  for  Students. — By  J.  Carter  IIarrison, 
Solicitor,  Pirst-class  Honours  and  a  Law  Society's  Prizeman,  Trinity,  1880. 
8vo.     Price  (j$,    I'ost  free  6«.  Crf.  1883 

Cole  (E.  H.)  The  Law  and  Fractice  as  to  Farticnlars  and  Conditions  of 

Sale. — With  Notes  and  Forms,  &c.,  &c.     Post  8to.     3a.  6c?.  cloth.  1879 

''The  forms  of  conditions  of  sale  contained  in  this  work  have  been  prepared  with 
great  care  and  labour  They  are  intended  principally  for  the  use  of  country  solicitorB, 
auctioneers  and  others  concerned,  as  intending  vendors  or  purchasers  of  real  property. 
They  will  also  be  found  useful  to  the  legal  profession  and  the  public  generally." 

Law  of  Husband  and  Wife. — A  Concise  View  of  the  Law  of  Husband 

and  AVifo  as  modified  bv  the  Married  Women's  Property  Acts.    With  an 
Appendix  of  Statutes.    By  JosErii  ILvworth  Bedman,  Esq.,  Barrister-at- 
Law.     Post  8vo.     Price  3«.  Crf.  1883 
"Mr.  H(Hbnan*s  book  is  not  so  much  a  commentary  on  the  statute  as  a  general 
survey  of  the  law  of  husband  and  wife,  and  the  changes  effected  therein  by  the  Act  of 
1882.     Thcfte  changes  are  far  from  inconsiderable  ;  and  their  full  effect  maybe  realised 
by  a  perusal  of  Mr.  Hcdman's  pages.'* 

The  Law  of  Election,  including  the  Corrupt  Practices  Prevention  Act, 
1883,  with  Notes,  Appendix  of  Statutes  and  Rules  affecting  the  same  and 
General  Index.     By  Sir  William  Wkeeluouse,  Q.C.     Price  7«.  6^.       1883 
**  Tlie  notx-fl  are  terse  and  to  the  point.** — Law  Times, 

Agricnltnral  Holdings  Act,  1883.--With  Introductory  Commentary  and 

Notes.    By  Joseph  IlAWORxn  Hedman,  Esq.,  Barrister-at-Law.    Uniform 

with  **  Bedman  &  Lyon's  Landlord  and  Tenant.*'    Price  35.  6</. 

'*  The  present  edition  of  the  Agricultural  Holdings  Act  will  not  be  less  appreciated 

than  the  other  works  of  the  same  writer.     The  learned  Author's  introductory  remarks 

thoroughly  explain  the  main  features  and  object  of  the  Act,  and  in  such  a  way  as  not 

only  to  be  useful   to  the  Professional  man,   but  instructive  to  the  Landlord  and 

Tenant.     The  footnotes  to  the  sections  elucidate  the  legal  construction  to  be  put  on  them. 

This  small  but  valuable  edition  of  the  Act  may  be  commended  to  the  profession  as  well 

Afl  to  landlords  and  tenants.** 

Liability  of  Employers. — A  Summary  of  the  Law  on  the  Liability  of  Em- 

})loyers  for  Personal  Injuries.  Second  Edition,  enlarged,  contaming  the 
atest  Decisions  under  the  Employers'  Liability  Act,  1880,  and  a  Note  on  the 

Bomedies  over  of  Insurers  of  Employers'  Bisks  imder  that  Act.     By  W. 

IIowLAND    BoBERTS   and   George    IIenry   Wallace,  Barrister-at-Law. 

Post  8vo.     65.  1882 

**  In  its  present  form  we  can  thoroughly  recommend  it." — Law  Times. 

**  There  can  be  no  question  that  practitioners  have  an  exceedingly  useful  little 
work.** — Law  Journal. 

**  We  can  cordially  recommend  this  little  treatise  to  all  persons  interested  in  its  snb- 
jeot." — Solicitors''  Journal. 

Law  of  Light. — A  Digest  of  the  Law  of  Light,  with  an  Appendix  of 
Statutes  and  Forms.  By  Edward  Stanley  Boscoe,  Barrister-at-Law. 
Po8t8vo.    Price  6a.  1881 

Contract. — Designed  as  af  By  J.  A.  SnsAnwooD, 

Esq.,  B.A.    Price  7«.(k2J  VSX^ 


